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PROCEEDI NGS

10: 00 a. m

JUDGE CROSSBAUM Pl ease be seated.
Ladies and gentlenen, this is the time and place
appointed by the Board's notice for hearing the
appeals of Freedom N Y., Inc., under Contract No.
DLA 13H85-C-0591, which appeals are docketed as
ASBCA Nos. 35671 and 43965.

Let the record show that Adm nistrative
Judge John J. Grossbaumis presiding. Please state
your appearances for the record. For the Appellant.

MR. BELL: Your Honor, mny nanme is Al bert
R Bell, fromthe law firm of Maupin, Taylor, Ellis
& Adans. And with ne is co-counsel fromthe firm
Hugh R Overholt, Janes Dever, as well, co-counsel
from Barnes & Thornburg, Indianapolis law firm M.
Robert MacG Il and Andrew Detherage, on behal f of
Freedom N. Y., Inc.

JUDGE CGROSSBAUM Ckay. Now, who is
from I ndi anapolis, and what --

MR BELL: M MacG Il and M. Detherage.

JUDGE GROSSBAUM  Ckay. And who is from
the Raleigh firm apart from yourself and M.
Overstreet. You've nentioned a third | awer?

MR. BELL: M. James Dever.
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JUDGE GROSSBAUM Ckay. How is that

spel | ed?
M. Dever?

MR. DEVER  Yes, sir.

JUDGE GROSSBAUM How do you spell your
name?

MR DEVER. D E-V-E-R

JUDGE GROSSBAUM  (kay. Thank you. And
for the Governnent?

M5. HALLAM  Kathleen Hallam on behalf
of the Covernnent. Wth nme at counsel's table is
Frank Bankoff, the Contracting Oficer.

JUDGE GROSSBAUM  Who is M. MacG I | :

MR, MACGQ LL: | am Your Honor.

JUDGE GROSSBAUM Okay. And M.
Det her age?

The Board's decision in these appeals
w Il be based upon the appeal record, which is, at
al | tines, available for examnation by both

parties. The appeal record consists of not only the
verbati mtranscript of this hearing and any exhibits
received in evidence at the hearing, of which we
expect there will be very few, but also the appea
files, which are now in the Hearing Room

The appeal files include docunents which

have been submtted, both by the Governnent and by
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Appel l ant, pursuant to Rule 4 of the Board' s Rul es.

These docunents are known as the Rule 4 papers. The
Rul e 4 papers are regarded as a part of the appea
record and are considered as evidence on the sane
basis as if received and admtted in evidence at
this hearing, unless objection is heard to them

The Board understands the Governnent has
made this crystal clear. The Board understands that
the six-volume submssion in -- bound in a
sal non-col ored construction paper or cardboard is --
constitutes the Governnment's Rule 4 subm ssion, with
one exception, and that is that the Governnent
submtted sone supplenentary docunents, which it
W shes to substitute at Tab 1 of its Rule 4.

W under st and t hat t hat IS t he
Governnment's Rule 4 File for both cases, and it
supersedes ot her Rule 4 docunents that t he
Government had previously submtted. s that
correct, Ms. Hallanf

M5. HALLAM  Yes, Your Honor.

JUDGE GROSSBAUM Ckay. Now, has the
Appel lant had an opportunity to review the --
examne and famliarize itself with the contents of
t he Governnent's appeal file?

MR BELL: Yes, Your Honor, we have.
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1-7
JUDGE  GROSSBAUM Are there any

obj ections to Governnent papers?

(No response.)

JUDGE GROSSBAUM Very well. Now, the
Board needs sone clarification with regard as to
what constitutes -- what constitutes the Appellant's
appeal file. The Board has had the privilege of
receiving pieceneal, in mny pieces, a very, very
| arge collection of docunents, at various stages of
t he proceedi ngs.

First, i n connection Wi th t he
suppl enentation of the record in ASBCA 35671 and
then in connection with -- defending against a
Motion for Sunmary Judgnent in that appeal. Then we
recei ved an enornous collection of docunents in one,
approximately 8-inch thick, if not nore, binder and
another one in a, nmaybe a 3 or 4-inch thick binder,
shortly after the docketing of ASBCA No. 43965. And
nmost recently, we have received a collection of
docunents  of Tabs referred to "Revised and
Consol i dated Rule 4," Tabs Nos. 1 through 192. And
for purposes of clarity, the docunents that were
submtted were marked or tabbed M| through M 75.

What can Appellant do to make to the
Board's -- ny -- status of its Rule 4 subm ssion

under st andabl e?
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MR BELL: Your Honor, we understand

that it, certainly, has been sonmewhat confusing.
The docunents you have described do constitute the
Appellant's Rule 4 File, designated as an MFile and
for clarification as an F File. You haven't had --
JUDGE CGROSSBAUM Wat is the F File?

Is the F File this enormous thing that M. Seraaj

sent us?
MR. BELL: It should be, Your Honor.
JUDGE GROSSBAUM That cones in two sets
That's what we described as the 8-inch
MR BELL: Yes, Your Honor.
JUDGE GROSSBAUM | think that's being
generous. That's nore, like, 10 inches -- 10 inches

and 4 inches --

MR. BELL: Through Tab F-233.

JUDGE GROSSBAUM F- 233. And you have
new supplenmentary docunents that are the M File,
Tabs M1 through --

MR BELL: 75.

JUDGE GROSSBAUM -- M 75.

MR BELL: Yes, Your Honor.

JUDGE GROSSBAUM  And we, of course, can
be confident that there is no duplication between

t hose?
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MR,  BELL: W Dbelieve we can be
confident of that.

JUDGE CROSSBAUM Is the Board at
liberty, then, to disregard the docunents that were
submtted in connection wth proceedings, in the
early stages of proceedi ngs on ASBCA 356717?

(No response.)

JUDGE CROSSBAUM W were under the
inpression that there'd be an enornobus anount of
duplication of those docunents, but has counsel for
t he Appel |l ant revi ewed what had been submtted?

MR. BELL: Your Honor, the reason we
have -- one of the reasons that we have produced the
docunents as we have and the volunme we have is one
of an attenpt to avoid duplication, but also to
m nimze additional docunents, which would have to
be dealt with independently here.

I'"'m frankly, not sure | can respond to
your question of whether we can ignore the group of
docunents you nentioned, without a nonent to refer.

JUDGE CGROSSBAUM Let nme ask you one
| ast question, before you -- we wll give you the
noment to confer.

In the letter transmtting the -- which

is referred to as the "M File, "M as in Mke, is
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there any particular mgic associated wth the

letters "F' as in Foxtrot and "M as in M ke?

MR, BELL: Any particular nmagic?

JUDGE GROSSBAUM  Yeah, | nean does "F"
stand for sonething?

MR. MAUPIN: Freedom

MR. BELL: Freedom It's only an -- in
a sense of acronymal, if --

JUDGE GROSSBAUM And what would "M
stand for, as opposed to "F"?

MR. OVERHOLT: Qur law firm

MR. BELL: Mapin or Mupin.

JUDGE GROSSBAUM Reference in the
transmttal letter is to "the revised and
consolidated Rule 4 File Tabs 1-192." \What is that?
Is that the old --

MR, BELL: That's a reference back to
the Governnent's file.

JUDGE CROSSBAUM That's t he
Government's. COkay. Now, while we have no problem
there's -- it's wvery |likely that there'll be
dupl i cati on. W would like to have some levity,
based on how the representation nade in the Notice
of Filing, since no reference is nade to the earlier
docunents, we would like to feel confident that the

docunents that have initially been submtted in
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connection wth 35671 have -- those that are

considered relevant have already been picked up in
this "F and M subm ssion and that we really needn't
bot her oursel ves.

| don't think that you' ve been prepared
or you've been preparing your case around referring
back to the docunents you have submtted in 35671
s that a fair assunption by the Board?

MR BELL: That is certainly a fair
assunpti on.

JUDGE CGROSSBAUM Ckay. So unl ess
sonebody hits the Board with a 2x4 and calls our
attention to the docunents in the -- that had
previously been submtted under 35671 by Appellant
and a previous law firm or nore than one previous
law firm the Board is not going to go out of its
way to exam ne these docunents. Is that fair
enough?

MR. BELL: Yes, Your Honor.

JUDGE GROSSBAUM Ckay. So the reference
to the 1 through 192 is the Governnment's 1 through
192? Very well. Now, does the CGovernnent -- has
t he Governnent had an opportunity to review both the
"F' file, which was submtted early in this second

round of appeals, after 43965 was filed, and also --
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well, let's take the "F" file. Has the Governnent
had an opportunity to review the "F" file?

M5. HALLAM Yes, Your Honor. W have
no objection to the "F' file. W have not had much
of an opportunity to look at the "M file. W got
it on Wednesday.

JUDGE GROSSBAUM  Ckay. The Governnent
-- the Board would always be receptive to a
rel evancy objection. But what the Board would be
inclined to do if a relevancy objection were nade,

woul d be that it would overrule that objection, with

the understanding that docunents wll -- wth the
understanding that there are certain matters -- and
we'll go into this shortly. There are certain

matters that sinply are not going to be tried or we
will not hear testinony about, although sonme of
these matters nmay very well be -- relate to things
that the Board does not consider relevant, we'll
keep all the docunents that we have.

Does either party -- did either party
take a chance to famliarize thenselves with the
Board Order dated 8 April, 1992, whi ch  set
directions for proceedings preparatory to the
heari ng?

MR, BELL: Yes, Your Honor.
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JUDGE GROSSBAUM Ckay. Does anyone

have any question about what the scope of this
heari ng and what the scope of the decision in these
appeals will be?

MR. BELL: Appel I ant understands it to
be the conversion issue, Your Honor, and --

JUDGE GROSSBAUM  Ri ght .

MR. BELL: -- as established and what
flows fromthat, yes.

JUDGE GROSSBAUM  We'l| have to clarify

what flows fromthat early on, because we don't want

to get tied down. But let the Board nake this
ruling on M1 through M75. Wwe'll give the
Governnent an opportunity, as it may -- since the
Governnment -- is there any questions to who's going

first today?
VB. HAL L AM W assune that t he
Gover nnent was.

JUDGE GROSSBAUM Since the Appellant

will be putting on its wtness until after the
Governnment finishes its case in chief, we'll let the
Governnment reserve, till tonmorrow, it's right to

raise objections to MI to M75 on any grounds,
ot her than rel evance.
If it's a relevance objection, we won't

entertain it. We'll sinply overrule it. we'l |
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1-14
entertain it, but we'll overrule it. You can state

it for the record.

Ckay. That takes care, for the tinme
being, of our rulings and the status of the Rule 4
File.

In the Board's Order of 8 April, 1992,
whi ch, after a Septenber pre-hearing conference, was
nmodi fied slightly, only for the purpose of changing
dat es. So none of the substance of the Oder was
changed. The Board gave certain directions as to
what conplete wtness |ist information would
cont ai n.

Among the things that the conplete
witness list information was to contain was to be a
brief statenent describing the scope, subject matter
and anticipated duration of t hese w tnesses'
expected direct testinony and to specify those
factual matters which such -- that such testinony is
expected to prove.

Now, we've got a little bit nore in the
way of a witness list from the Appellant, but does
the Appellant think that they have conplied fully
with the Board's direction concerning what conplete
wtness list information is supposed to contain?
But it was nentioned, also, that the Board closed

its Order by observing that "failure to conply with
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the instruction for the exchange of information as
set forth in Paragraph 4" -- and Paragraph 4 was the
paragraph dealing wth the wtness list -- "my
result in the Board declining to permt witnesses to
testify."

Does the Appellant feel that there's
been -- its witness |ist subm ssion dated 1 February
conplies fully with the Board' s O der?

MR, BELL: Your Honor, we understand,
certainly, by the question it raised. W submtted
a wtness list in the context of a Rule 4 File. It
woul d subsune all docunents and all testinony woul d
relate, essentially, to the issues raised in the
Rule 4 File.

Secondly, we were faced wth a discovery
situation that wunfolded nuch Jlater and in a
substantially different format than we antici pated.
And, frankly, at best, we were able to prepare, to
provide for the use of the Governnment what you have
bef ore you.

It is not the ideal conpliance. W
under stand t hat.

JUDGE GROSSBAUM W don't have the

f oggi est idea of how nmuch tinme you plan on taking.
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VR. BELL: W anticipated Dbeing

confined, certainly, to the time you set aside, or
| ess.

JUDGE GROSSBAUM  Ckay. Well, what the
Board envisions is that we would allow -- although
we don't expect the Governnent to consune it --
allow the Governnent -- we don't have the foggiest
idea of how nuch tinme they expect for their
W tnesses. Now -- you nay be seat ed.

For the CGovernnent, the Governnent has
sent us on 27 January, a short letter identifying a
M. Tom Barkew scz, a Keith Ford, and a Peggy Row es
as possible rebuttal witnesses and made in a |ight
reference to witnesses previously identified by the
Government. Could you identify the witing wherein
these witnesses were previously identified by the
Gover nnent in conpl i ance W th t he Board's

pre-hearing O der?

IVS. HALLAM They were previously
identified, | believe, 1in <connection wth the
original hearing date. I'msorry, | can't find our

paper right here.
At the cover, which is dated July 30th
JUDGE CGROSSBAUM Ri ght. Ckay. Fair
enough. You actually beat the deadline, you do have

to get this witness list in until August 17th, by
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which tinme, we had already nmade arrangenents to

continue the matter. But that's okay.

Now, this is in addition. s WIIliam
St okes still sonmebody who m ght be called as an --

M5. HALLAM Yes, he is.

JUDGE GROSSBAUM Again, you haven't
given us the tine. W don't have a problem -- the
Board would not be inclined to exclude vyour
W tnesses since your witness |list for your direct
case identified Messrs. Bankoff and Liebman, as your
case of chief wtnesses and Messrs. Bankoff and
Li ebman have been nanmed on Appellant's witness |ist
anyway. So they'd be very hard pressed to request a
conti nuance for surprise.

But the Board wll expect from the
Government a -- in its opening statenent, an
estimate of the duration of tine that it expects to
consune in presenting the direct testinony of its
two w tnesses. Are these still your two case of
chi ef w tnesses?

MS. HALLAM  Yes.

JUDGE GROSSBAUM Ckay. The Board's
inclination would be that, if needed -- and we doubt
very much that the Governnment will need it -- it

| ooks like we're |looking at a day and half, rather
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than -- the Board would be wlling to give the

Government up to three out of the six days.

Anything that the Governnent doesn't
consune in its case in chief, at |east 50 percent of
that would be reserved for the CGovernnent's
rebuttal. But otherw se, we would expect to give
the Appellant three days to present its case.

Does that sound, sort of, a fair
arrangenment, considering this amount of tinme?

MR. BELL: Yes, sir.

JUDGE GROSSBAUM  Consi dering the nunber
of docunments that we have, we don't really want
wtnesses to cone up and talk about docunents,
al t hough sone of the docunents nmay need expl anati on.
Sone docunents speak for thenselves. O hers, we

need expl anati on.

But -- so would -- this is not an adnmonition that
the witness can't refer to the documents. As a
matter of fact, we expect they'll be referring to

docunents in the Rule 4.

In that connection, it can just -- just
for ease of reference -- and we will suggest to the
parties that when they call their wtnesses, that
they be prepared. | see the CGovernnent has already
set up its Rule 4 docunents at the witness table --

the party be prepared to have before the wtness
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they attenpt to call, the docunents that they expect

the witness to refer to, particularly in the direct
exam nation, and to the extent that you can plan
ahead and anticipate what the witness may be asked
to look at during cross, have those docunents
readily available, so that they can either be before
the witness or given to the wtness on short notice,
during cross-exam nati on.

But wtnesses should be prepared for
their direct examnation, not have to runmage
through a lot of docunents, but should know what it
is that they're going to be looking at, testifying
about, and have that imediately before them

For ease of reference, we'll sinply
refer to the Rule 4, Governnent Rule 4 papers as
Rule 4 by the tab nunbers, w thout any letter prefix
before that. And for ease of reference in
connection with the Appellant's Rule 4 docunents,
we'll refer to them by the Rule 4 papers with the
Appellant's designated prefix, either "F' as in
Foxtrot or "M as in MKke, as the case nay be. So
there shoul dn't be any conf usion.

Under st and, again, that the docunents in
the Rule 4 have been admtted. It's not necessary,
unl ess there's sonething obscure about the docunent

that's not sel f-identifying, to preface the
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W t nesses' testinony about a docunent by asking him

to identify it. They don't have to be offered
again. They're in the record.

The witness can sinply -- unless the
need for the docunent is obscure, in which case, it
has to be identified and explained, the w tness can
sinply testify about a docunent, to which he or she
has been referred to, providing, of course, there's
sonme basis that would assess firsthand know edge.
W're not interested in testinony by people who
happened to have sat back and anal yzed the clai mand
anal yzed docunents in the files. That's not what
we're here for. W're here for the testinony of the
peopl e who have firsthand know edge.

Does either party expect to invoke the
rul e? Governnent?

M5. HALLAM ['"'m sorry. Does either
party expect to invoke the --

JUDGE GROSSBAUM | nvoke Rule 615 on
excl udi ng w t nesses.

M5. HALLAM Oh, no, Your Honor.

JUDGE GROSSBAUM  No? Ckay. Appellant?

MR, BELL: No.

JUDGE GROSSBAUM We have conference
roons available. | think that the Appellant has

al ready canped out Conference Room No. 4.
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MR OVERHOLT: Yes, we have.

JUDGE GROSSBAUM And Conference Room
No. 3, which is directly adjacent to this hearing
room is available for the Governnment to use. And
they would be available if we were excluding
W tnesses, and they're certain available for you to
keep papers and to -- for study purposes at all
tinmes.

There will be no eating, drinking --
eating or drinking anything but water and no snoki ng
in these hearing roons, no reading of newspapers.
And that adnonition applies whether we're in recess
or whether we're in the hearing.

The Board does not -- our hearings are
open, and the Board -- there is nothing classified,
at least as far as we understand in this hearing

Qur hearings are public, and people can cone and go.

We don't have to -- witnesses don't have to request
permssion to be excused. Their availability,
essentially, wunless the Board -- wunless another

party is going to require a witness to be recalled,
their availability is at the pleasure of the counse
that's calling them And w tnesses don't have to
stay in the hearing room or -- when they're not
testifying. But they're free to, as long as the

rul e hasn't been invoked.
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| think it mght be wrthwhile to

mention the Governnent having filed with wus in
Septenber, a copy of a 20 June, 1991 Contracting
Oficer's decision demanding the repaynent of

progress paynents in the anount of 1,630,000, plus.

VWat is the Governnment's feeling wth
regard to whether or not that is a matter that is
within the scope of these appeal s?

M5. HALLAM We hadn't been considering
it a mtter wwthin the scope of these appeals.

JUDGE CGROSSBAUM Ckay. Does the
Government consider it a matter on which -- since no
tinmely appeal appears to have been taken from that
final decision, is the Board correct in assumng
t hat ?

MS. HALLAM  Yes.

JUDGE GROSSBAUM  Since no final appeal
-- no appeal or lawsuit comenced within twelve
months or appeal to this Board taken within three
months or 90 days from that decision, under the
Di sputes Act, that decision is final and concl usive.
Is that the Governnent's position?

MS. HALLAM  Yes.

JUDGE GROSSBAUM  Subj ect to what?
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MS.  HALLAM | would just like to

clarify that | believe that -- well, the reason that
that is in the Rule 4, to begin with, is just to
establish what is owed to the CGovernnent, to show
that it's -- well, that it 's a lost contract, plus
the contractor has his noney on top of that, sort of
establish, maybe, sone set-off rights if there is a
conver si on.

JUDGE GROSSBAUM Wl |, we had the --

M5. HALLAM It wasn't put there to
rai se a new i ssue.

JUDGE CROSSBAUM W did have the --
during our prehearing conference in Septenber we had
di scussed

the fact that the Governnent had made a | oss factor
conputation. And while the Board has it, there were
so many figures thrown around, the Board understands

the Governnment's |loss conputation to be sonmewhere

over a mllion dollars, sonmewhere over a mllion
dol | ars.

So if the Governnent -- if the Appell ant
were to -- if the Governnment prevails, that is, the

appeal is denied or the appeals are denied, since
both appeals will -- the second appeal dovetails
into the first -- well, it raises infirmative clains

and it raises an issue that goes sinply beyond the
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events that took place at the -- termnation was on

22 June, 1987. And it raises sone -- it presents a
claim That claimis not being litigated here.

What we discussed at our pre-hearing
conference was that if, in +the abstract, if
Appel lant prevails on the termnation for -- skip
it.

The last thing I was saying was, if the
appeal or appeals are denied, that 1is, t he

termnation for default is upheld, that will subsune

all the 1issues that have been raised by the
Appel | ant concerni ng infirmties in certain
agreenents, certain bi | at er al nmodi fi cati ons,

particularly Mdification 25. And if Appellant wl|
| ose, then Appellant would owe the Governnent the
unl i qui dat ed progress paynents, which the Governnent
has calculated at $1.6 million and, apparently, had
made a demand back in '91 for that.

If the appeal 1is sustained, or the
appeals are sustained, there are a couple of
conbi nations. |If the appeals are sustained, sinply
on the basis that the CGovernment's termnation on
the 22nd of June, 1987 was inproper, even if there
IS no infirmty in any prior bilatera
nodi fications, then the default term nation may be

converted to a term nation for conveni ence.
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Al t hough on appeal, the Governnent's --

the Government will invite the Governnent's coment
on this -- although on appeal, the Governnent's
final decision demanding 1.6 mllion in paynent of
unl i qui dated progress paynents would essentially be
nullified or would be vitiated by a determ nation
that the -- was proper. And the Appellant would
then get a termination for convenience, which would
be subject to the application of a loss factor,
whi ch, based on calculations of a previously nade
could nean that the Appellant wuld owe the
Governnent over a mllion dollars.

The Governnent -- does the Governnent
agree with what the Board has said concerning the
consequences of sustaining the appeal, sinply on the
basis of the inpropriety of the 22 June, '87 default
termnation, even if it upholds the propriety of the
ot her bilateral nodifications?

M5. HALLAM  Yes, Your Honor.

JUDGE GROSSBAUM Yeah, okay. So the
only way that Appellant could conceivably have a
foot in the door to collect any of the noney that it
clains which, is the subject of ASBCA 43968, woul d
be if Appellant can establish sonme infirmty in
connection with the bilateral nodifications that

postdated 29 May, 1986, or that occurred or
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postdated 29 May, '86. That is Mdd 25 and a couple

of other bilateral nodifications.

Is the Board correct in assumng that
Appel  ant would |i ke, through this appeal, to attack
Modi fication 25 on the ground, on two grounds. One
is duress in the making, and the second is that
after it was made, it was sonehow breached by the
Government? |Is that -- is the Board's understanding
of that correct?

MR BELL: Your Honor, as | understand
your question, this comment was directed solely to
our attacks upon Mdd 25. |Is that --

JUDGE GROSSBAUM  So right now -- to Mod
25.

MR,  BELL: That both grounds, Your
Honor, are clearly from a perspective of breach, as
well as a question of consideration, which goes
straight to the heart of 25. Yes, Your Honor.

JUDGE CROSSBAUM well, okay. The
concern that we have is we're not going back to 15
Novenber, 1984 or before then. W have docunents in
the record that go back to that, but we're not, at
this hearing, going to go back to the formation of
this contract, for purposes of establishing the
br each. If there's sonmething wong -- or the

failure of consideration.
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If there's sonething wong with Md 25,

it's going to have to be shown by testinony that
goes back no earlier than, say, 20 March, 1986, when
the $3 million claim was fil ed. W don't really
want to hear anything that took place -- we don't
want to hear testinony from that, because we don't
consider relevant, testinony about it for purposes
of assessing the propriety of a default term nation,
testi nony about anything that predates Paragraph 26
of the anended conpl ai nt.

Most of the stuff t hat pr edat es
Paragraph 26, half of it has been admtted by the
Governnment, half of the allegations. Many of them
have been -- there are several that have been denied
categorically. But sone of them have been admtted
in part and denied in part. And the purpose of
trial is to ascertain the truth about facts,
rel evant facts, that are in dispute. So we don't
really need -- we'll be receptive to relevant
subjections for any -- to any testinony that goes to

events before the spring of 1986.

MR BELL.: Your Honor I don't
under st and. Excuse ny obtuseness here. As it
relates to ny -- that statenent --

JUDGE GROSSBAUM  We're only tal king 25

on it. The subsequent ones -- whatever happened
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that is wong with the subsequent nodifications -- |

think there was a 27, a 29. If there's anything
wong with them they would postdate Mod -- it would
postdate the 29th of May '86 anyway. So there's no
pr obl em The problenms wth these later nods
shoul dn't go back to the inception of the contract.
They shoul dn't go back any further than Md 25.

MR, BELL: Your Honor, we proposed in a
-- what you described as a sink opening statenent to
make a specific reference to the need wth respect
to issues, other than Mdd 25, to elicit information
that will precede the date you' re descri bing.

We understand in a -- the words in the
Governnment's nouth, that they have proposed -- they
see the sanme need to address sonme of those sane
issues. | preserve that for the opening statenent.

JUDGE GROSSBAUM  Ckay. Well, the Board
wi |l be open-m nded about whether or -- based on the
parties' perception of what needs to be tried, as to
what went on before the spring of '86. As we
pointed out, there aren't that many matters. There
are sone matters that have been traverse to the
Governnent's Answer to the Anmended Conplaint. W
don't want to have the whole thing -- the whole

hi story of this contract to be hashed.
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The propriety of t he def aul t
termnations or the propriety of -- the validity of
Mod 25, from the standpoint of an infirmty in its
maeking, in it's formation, or a breach of that
nodi fication or a breach of the other two subsequent
nmodi fications that may, possibly, be challenged,
does not require us to relive every event that went
into meking this <contract and into the early
adm nistration's contract.

The Board will -- well, we'll invite --
have there been any stipulations or agreenents
between the parties, that have not been a matter of
record, that should be?

MS. HALLAM No. W don't have any
stipul ations, Your Honor, but we did agree that Tom
Barkewi scz is going to testify. He'll be comng in
on Tuesday. And we've agreed that we will allow for
his testinony on that day, no matter where we are in
t he hearing.

JUDGE GROSSBAUM  Ckay.

M5. HALLAM | waive clarification
That's next Tuesday.

JUDGE GROSSBAUM That's if we still
have to be here by next Tuesday. The Board is going
to expect from the Appellant in its opening

statenent a little bit nore specificity about the
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many people that it has listed on its wtness |ist,

as to what is proved with them

W're interested -- for exanple, is it
M. Francois or Francois?

MR. OVERHOLT: Francois.

JUDGE CGROSSBAUM VWhat , in fact,
firsthand know edge he would bring to the -- any
matter that's relevant to the dispute.

MR.  BELL: May | have a nonent, Your
Honor ?

JUDGE GROSSBAUM  Ckay.

MR.  BELL: Your Honor, part of our
activity, since the subm ssion of the |ist has been
cutting down the list. W have succeeded in that.

JUDGE GROSSBAUM But you'll tell us
about that during the opening statenent.

The Board Wil | entertain openi ng
statenents by both parties. And we're not going to
put a tine limtation on you. The parties nmay have
different perceptions of what it is that they want
to get across.

Let nme make sure that we have w apped up
the matter of a progress paynent denmand. If the
Governnment could nmake this case, if it were to cone
up, if the appeal or appeals were denied and the

Governnment has this demand for unliquidated progress
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paynents, which would be 1.6 mllion, for which no

tinmely appeal was taken or suit commenced.

The Board would not be surprised if the
Governnent took the position, well, that anmount, the
est abl i shnment of t hat anount is final and
conclusive. And the Governnent, as it indicated in
response to a Board question, does not feel that
l[itigation of that anmpbunt is within the scope of
this appeal, conceivably, there could be a chall enge
to that, although the Board's not that anxious to
invite a challenge in this particular form

How does Appellant regard that? Was
Appel I ant planning on challenging or litigating the
anmount of the demand for unliquidated progress
paynment s?

MR. BELL: Your Honor, we recognize that
the status of the original issue and the |ack of
appeal . W believe that the issue of the 1.6 or
sone derivative nunber thereof will be at issue for
the vantage side of this question presented now.
Qoviously, we believe the information we wll bring
to the court wll nmake it clear that the 1.6 was
subsunmed wthin our ultimate demand nore than
of fset, producing a recovery for the Appellant.

JUDGE GROSSBAUM Again, even if the

Board sustains the appeals, the Board -- it is not
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within the scope of what the Board perceives its

decision in this appeal or these appeals to be, to
make a conputation of the amounts to which the
Appel  ant woul d be entitl ed. That, essentially, is
for a |later date.

MR. BELL: Yes, Your Honor. That's our
under st andi ng.

JUDGE GROSSBAUM We'll take a brief
recess, in place.

(Wher eupon, these was a brief
recess.)

JUDGE GROSSBAUM If there -- unless
there are procedural questions by either side, which
we wll invite, the Board would now entertain
opening statenents by both parties, wth the
Governnment going first. Does either side have any
procedural questions?

MR. OVERHOLT: No, Your Honor.

M5. HALLAM No. Your Honor, we did
have one additional adm nistrative matter.

JUDGE GRCSSBAUM  Ckay.

M5. HALLAM | noticed that at Tab 193
of the Governnent's Rule 4, that pages 37 and 38 are
m Ssi ng.

"1l provide it.
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JUDGE GROSSBAM  Ckay. Let ne nmeke this

-- let the record show that the Board has been
provided with pages 37 and 38 for Tabs -- for Tab
193 and that these wll be inserted in the record
t hat appears at Vol une 6.

Now, the Board notes that -- and we had
stated on the record previously, reading from the
Appellant's Notice of Filing of its Supplenentary
Rule 4, we referred to Tabs 1 through 192 of the
Governnment's Rule 4 -- it appears that when we
consider all six volunmes, the Governnent's Rule 4
goes up through Tab 194. |Is that correct?

M5. HALLAM  Yes, Your Honor.

JUDGE GROSSBAUM  So we will -- we stand
corrected on our reference, sinply to Tab 192. | f
there's nothing further, counsel for the Governnent?

MS5. HALLAM Your Honor, the Governnent
intends to call two witnesses in its case in chief.
The first witness that we'll be calling is Mrvin
Li ebman, the Admnistrative Contracting Oficer.
Marvin will testify as to his actions under and
admnistrating the progress paynents, and his
testimony will establish that at all tinmes, they
adm nistered themin a proper nmanner, in conpliance

with the DAR and FAR
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Hs testinony -- we're elimnating

everything prior to Md 5. W'l |l probably wap up
in about three, four hours.

JUDGE GROSSBAUM Ckay. Let nme -- |
don't like to interrupt opening statenents. But |et
me ask this, because, in a way, the Governnent has
to look at this case in two |evels.

The CGovernnent's position, as reflected
in Sumrary Judgnent Motion, had been that everything
before any excusable del ays, occurring before

bilateral nodifications that extended delivery dates

or contract -- dates, essentially nullifying -- were
essentially nullified by t hose bi | at eral
nodi fications. So, therefore, the Governnent's

focus, for purposes of the propriety of the default,
woul d occur sonetinme in the late 1986 and early 1987
time frane.

And there are sone issues there, the
Board denied the Mdtion for Summary Judgnent on
those grounds, indicating that it perceived sone
triable facts to be in dispute, that needed to be
established by the Governnent, to support its
posi tion.

So is the Board correct in assum ng that
one part of the Governnent's case is to focus,

particularly, on those events that transpired after
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-- | guess it was Mod 29, with the last, apart from

the unilateral change of delivery dates which the
Gover nnment ordered by anot her nodification, that the
Gover nnment woul d concentrate a good deal of its case
in chief on those late '86 and early '87 events? |Is
that a fair assunption?

M5, HALLAM Your Honor, comng into
this hearing, we were prepared to go back to Day 1,
just so we would have everything on the record.
It's been the Governnent's feeling that Md 25
wai ved all clainms, prior to Md 25. It's been the
Governnment's feeling that the bilateral delivery
schedul e wai ved their rights to any excusabl e del ay.
But as | nentioned, we were prepared to go back to

day one, just in case that was not the Board's

feeling.

JUDGE CROSSBAUM No, no. The thing
that we're interested -- with both M. Liebman, now,
in a way -- it is M. Bankoff who is the PCO when

the contract was term nated?

M5. HALLAM That's correct.

JUDGE CGROSSBAUM M. Liebman was ACO
t hroughout the, basically, the totality of the
pr oceedi ngs. It's nostly with M. Li ebman' s
testinony that, perhaps, the Governnent, you know,

should be very clear as to what dates they're
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talking about, wth regard to certain events or

progress paynent events, and so on, because fromthe
standpoint of the Md 25 and other bilateral
nmodi fications w ping out previous excusabl e del ays,
that's one way of looking at it.

| think the Board nmay determ ne that
that is the case and still may find that there was
sonething wong with the termnation to default,
based on the events that transpired close to the
termnation. So we want to have care in naking sure
we -- we make it clear for the record what period
we're tal king about, what progress -- what events,
what conplaints about progress paynents we're
deal i ng with.

kay. Pl ease excuse the interruption
Go ahead.

M5. HALLAM M. Frank Bankoff wll
testify as to his actions in admnistering the
contract and wll establish through his testinony

that the termnation was indeed proper.

JUDGE GROSSBAUM  Ckay, and | -- that's
a generalization. Wat -- how about telling us what
it was -- what's he going to prove about what was
proper? \W've got a -- what's he going to prove

with regard to the propriety of issuing a unilateral

time -- a unilateral nodification, extending tine
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periods when there is -- there are nodifications in

the contract that say any nodification has to be
bilateral. Wat's he going to tell us about that?

M5. HALLAM  Well, he's going to tell us
that he did that because at the tinme, he was -- it
was his feeling that he had waived the delivery
schedul e. | believe that any argunents as to the
effect of that Ilanguage in Md 29 is a |egal
argunent, which he woul d not be addressing.

JUDGE GROSSBAUM Well, that |anguage
doesn't appear only in Md 29, does it?

M5. HALLAM Well, 28 and 29.

JUDGE GROSSBAUM |Is he going to -- were
efforts made to negotiate a new delivery schedule
with the contractor? is he going to testify about
t hat ?

MS. HALLAM From the tinme period of
when the contractor first went into default in
Decenber, there were negotiations that wer e
conducted, as far as re-establishing a new delivery
schedul e, getting the contractor back on track.

JUDGE CROSSBAUM Ckay. What is the
Governnent's theory, again, focusing on the 22 June,
'87? What is the Governnent's theory of what type
of a default term nation we have here? Do we have

an Al or an A2 default?
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M5. HALLAM The Governnent believes

that regardless of the |anguage in Mdd 29, that the
termnation based on failure to nake progress is
proper, but the Governnent believes that Md 30 is
set aside and the termnation is for failure to
deliver, that the Governnment can al so support that.

JUDGE CROSSBAUM well, okay. The
Governnent's position is that there is no waiver?

M5. HALLAM That's correct.

JUDGE GROSSBAUM s that possibly an
i nconsi stent position?

M5. HALLAM I nconsistent?

JUDGE CROSSBAUM Yeah. | nmean the
Government -- if the CGovernnent's position is that
there was no waiver of the Decenber delivery dates,
and then why would the Governnent have issued
uni | ateral delivery date extensions?

MS. HALLAM It was the feeling of the
Contracting O ficer, at that time, that there may
have been a waiver or that he did waive. So he
extended that on the theory that it's better safe
t han sorry.

JUDGE GROSSBAUM Does the Governnent
plan to show that it perceived a -- an abandonnent

or a repudi ation by the Appellant?
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M5. HALLAM They believe the contract

was abandoned, yes.

JUDGE CGROSSBAUM Ckay. Does the
Governnment plan on presenting evidence of what it
perceived to be an unequi vocal manifestation of an
intention not to continue performnce?

VMS. HALLAM Yes, regardless of the --
yes, regardless of what Appellant has expressed in
sone of its letters. Appel l ant has stated in a
nunber of its letters that it's ready, willing and
able to perform But talk is cheap. They were just
words, and the Appellant wasn't taking any action to
make that happen.

JUDGE CGROSSBAUM Ckay. Go ahead.
Thank you very much. For the Appellant?

MR, BELL: Your Honor, |'m generally a
l[ittle reluctant to tailor any part of an opening
statenent to the Governnent's opening statenent.
But | really want to start with part of what we just
hear d.

It is very consistent with the manner in
whi ch the contract was handl ed. At a point, the
Governnent reaches the state where it says "Wll, we
know that."” It doesn't really matter whether there
was an obligation about our requirenent. Just

| ooking at the array of things in front of us, we
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know best. W don't have the obligation to go back

to M. Thonmas, despite the fact that the previous
contracts, the Mods, require that. But it's not

necessary anynore.

W believe -- let ne junp back now to
the -- opening statenent -- that what we have is,
consistent with your limtation to this, with -- to

the termnation for conveni ence conversion request
fromthe termnation for default, is an obligation
to do one of two things.

In order to convert it, we would have to
show that the default activity conpl ai ned of did not
happen, off the bat, or that it wasn't of the, in
this case, the Appellant. Qur testinony goes to the
i ssue of whether it was or was not the fault of M.
Thomas and Freedom N Y. on two perspectives, not
one of which you have indicated nore willingness to
hear than the other.

But regardless, at this point, I'll tell you what we
have.

Looking first at the issue that you're
clearly receptive to, and that is what happened,
wor ki ng backwards, from the default, and working
back and stopping at ©Md 25. W believe we wll
establish through the testinmony -- and we'l

certainly go over in very brief form the w tnesses

NEAL R GROSS
COURT REPORTERS AND TRANSCRI BERS
1323 RHODE | SLAND AVENUE, N. W
(202) 234-4433 WASHI NGTON, D.C. 20005 (202) 234-4433




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

1-41
that we'll wuse for this purpose -- an entirely

different set of breaches that occurred, starting
with Mdd 25 and noving forward, and in a fashion
that put M. Thomas -- surely as we are here today
-- that wll put in a position that at sone point,
he could no | onger perceive.

If you stop right there, just in that
time period, we Dbelieve we wwuld be able to
establish that their final act, the term nation, was
based on faulty assunptions. The reliance on
failure to nake progress, we lay conpletely at their
feet. There is no question that we can make out in
the abstract the failure to make progress. Qur
concern i s why.

Coul d anyone reasonably have been put in
the position and dealt with by the Governnent, as it
was, the inposition to where it could denonstrate
ability to make progress. W don't concede a total
lack of ability to make progress; but frankly, M.
Thomas' business and fiscal heart had been ripped
out. No question on that.

The issue of waiver? \Waivers are not
hard to deal wth. If a waiver is required, you
don't have to speculate about whether a party is

willing to waive. You go ask them
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The concept of waiver doesn't include

the concept of unilateral action. So on those two
fronts, with respect to the Governnent's own T for D
docunents, we think it failed. And we think that is
denonstrated, noving from Md 25 forward, by itself.

We are proposing, for purposes, for the
monment, of not dealing with Mdd 25, but for purposes
of explaining to the court why the events term nated
as they did or concluded as they did. But it began
at the begi nning.

We believe -- and we will use, primarily
M. Thomas and M. Liebman, and ultimtely, M.
Bar kewi scz on next Tuesday -- that the case is as
sinple as we described it in Septenber. A contract
was negot i at ed. A different contract was
adm nistered. And the difference is critical.

The contract t hat was negoti at ed
provi ded, essentially, for financing of M. Thonmas
and gave him an ability to do two things: to
jettison his outside financial support, his equity
financing and the debt service, and allow him to
|l ower his price. W believe that's why the
negoti ations were entered into. W wll| establish
we think, we contend, through our evidence that
t hose discussions took place, they had the intended

result of lowering the contract price, and that the
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Governnent, fromthat nonment forward -- and we will

primarily, refer to M. Liebman here, as well as M.
Thomas -- never, for a nonent, adm nistered that
contract.

M. Thonmas regularly and routinely beat
on the Governnent, "You don't understand what you're
doi ng. " And at sonme point, he finally said, "No,
you do understand what you're doing, and you're
adm nistering Contract B and you've negotiated with
me Contract A. You're going to kill me off. You're
going to put ne out of business. And as surely as
we're here today, that's exactly what happened.

W have evidence from an accounting
standard standpoint that wll show exactly how the
deficit built up. It was the direct result of M.
Thomas' progress paynment requirenents and the
shortfalls and the del ays that occurred.

It doesn't, Your Honor, go to Mdd 25, at
this point. It goes to the final position that M.
Thomas was in when the T for D activities occurred.
W attribute that outcone solely to the actions
taken by the Governnment, wth full know edge of, we
bel i eve, the agreenent that was originally construed
-- constructed and the awareness that they were
going to admnister it, and did in fact adm nister

it in a different fashion.
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Qur witnesses for that purpose -- and

respective of cutting the list down, we have done
that -- we believe this will be the required array
-- M. Thomas, who will testify largely as |I've just
descri bed. Col onel Francois, we do not anticipate

needing him but we have not stricken him from the

list.

M. Liebman, of course, we wll deal
with M. Liebman. And M. Bankoff and M.
Bar kewi scz, we think those are all critical. W, at

this point, do not intend to use M. Marra, M.
Rosenberg, M. Barage, M. Saff or Wi snan. \V/ g
Weisman is less clear to us. At this point, we're
not sure. We're not taking himfromthe |ist.

JUDGE GROSSBAUM  He wasn't subpoenaed?

MR BELL: Sorry?

JUDGE GROSSBAUM  He wasn't subpoenaed.

MR. BELL: We understand that.

JUDGE GROSSBAUM  When you put sonebody
on the witness list, particularly as your wtness,

do you have confidence that they're available to

you?

MR. BELL: Well, we have confidence,
Your Honor. W' ve been disappointed occasionally.
Not here. But the witnesses, | think with that, it

is clear how we intend to use them
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W do believe there is another issue,

which we will try to persuade you on, and that woul d
go directly to Md 25 and whether it has any
validity or if, in fact, it can be erased fromthese
proceedi ngs, and allow us to nove forward with that
as an issue which would enconpass potential
Governnment liability.

So we clearly have two tracks. W would
like to nmerge them W will attenpt to, guided by
your --

JUDGE GROSSBAUM Thank you very much.
Now, if the Governnent would be prepared to call its
W tnesses, why don't we take a 15-m nute recess, and
we'll start at 20 mnutes after eleven. I's that

satisfactory?

(Wher eupon, there was a brief

recess.)

JUDGE GROSSBAUM  The hearing will cone
to order. |s the Government prepared to call its
first witness?

M5. HALLAM Calling Marvin Liebman.

Wher eupon,

MARVI N LI EBMAN
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was called as a wtness by the Appellant, and havi ng

been first duly sworn, assunmed the w tness stand and
was exam ned and testified as foll ows:

JUDGE GROSSBAUM  Wul d you pl ease, for
the record, state your full name, giving the
spelling of your |ast nanme?

THE W TNESS: Yes. My nane is Marvin
Li ebman, and its' spelled L-1-E-B-MA-N.

JUDGE GROSSBAUM In what city do you
resi de?

THE WTNESS; New York City.

JUDGE GROSSBAUM And by whom are you
presently enployed and in what capacity?

THE W TNESS: Def ense Logi stics Agency,
specifically, DCMAO, New York, Defense Contracts
Managenent Area Qperations, New York, and |'m an
Adm ni strative Contracting Oficer.

JUDGE GROSSBAUM  Your W tness.

Dl RECT EXAM NATI ON

BY Ms. HALLAM

Q Wuld you tell us what your title is?

A "' m an Adm ni strative Contracting
Oficer.

Q And is that the title you had during the

course of the subject contract?

A Yes, it was.
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Q And you wer e t he Adm ni strative

Contracting O ficer for the subject contract?

A Yes, | was.

Q And the acronymfor that is ACO is that
correct?

A Yes, it is.

Q During the course of the contract, was

DCMAO known as sonet hi ng el se?

A Yes. It was know as DCASMA, at the
tinme, Def ense Contracts Admnistrative Services
Managenent Area, New YorKk.

Q Wuld you briefly describe what vyour
duties and responsibilities were as ACO for the
subj ect contract?

A Yes. I was enpowered to enforce or
admnister the ternms and provisions of assigned
contracts.

Q I'"d like you to refer to what's been
mar ked as G 4, Governnment Exhibit G4, M. Liebman.

JUDGE GROSSBAUM Ckay, now, don't
forget, G4 is a proposed exhibit. These have not
been adm tted.

M5. HALLAM They are exhibits --

THE WTNESS: Oh, |I'msorry.

BY Ms. HALLAM
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Q Can you identify what these docunents

are under Tab G 47?

A Yes. These are various reports that |
had to issue to higher authority concerning the life
of -- during the life of this contract.

Q Thank you. Nowto --

JUDGE GROSSBAUM  Are these the totality
of the reports that he issued?
M5. HALLAM  No, Your Honor. Wuld you

tell us the time period that these reports covered?

THE W TNESS: Yes. This is -- covers
the period of -- this covers 1985.
M5. HALLAM I'd like to admt these

into evidence at this tinme, Your Honor.

JUDGE GROSSBAUM  Are these the totality
of the reports that you issued to higher authority
under this contract in 19857

THE W TNESS: Well, | couldn't answer
that, Your Honor. I'"d have to look at the entire
package. There were many reports. Do you want ne
to skimthrough --

JUDGE GROSSBAUM | want you to answer
t he questi on.

THE W TNESS: VWll, wthout |ooking at
the entire Tab, | couldn't say, 'cause there were

three types of reports.
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JUDGE GROSSBAUM Well, can you answer

the question if you ook at the entire tab? W want

you to answer the question.

THE WTNESS: | wll try to.
(Wher eupon, t he W t ness
exam ned
t he docunent.)
THE W TNESS: | do not Dbelieve so,
because there were various point papers that | had

to prepare for higher authority, which my have
occurred during the '85 period. These include two
types of reports. It's what we call "Smart
Reports,” to our Headquarters, Caneron Station.
These were nonthly reports.

Al'so contained here are what we called
"Bi -weekly Reports,” which is a different type of
report to Headquarters, Caneron Station.

JUDGE GROSSBAUM  Are they al so included
in this exhibit?

THE W TNESS: Yes, sir.

JUDGE GROSSBAUM G 4

THE W TNESS: Yes, sir.

JUDGE GROSSBAUM  Who -- when you refer
to "higher authority,”" to whom are you naking these
reports, and where on the reports is it indicated

you' re maki ng thenf?
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THE W TNESS: kay. For exanple, the

first one, the January report, which is page 1, this
is the Smart Program The Smart Program is a
DLA- adm ni stered program And our agency, neaning
DCASMA, New York, through our region, DCASR, New
York, had to submit nonthly reports to Headquarters
under this Smart Program This was a DLA program
So that would go directly from our District to our
Regi on to DLA Headquarters, on a nonthly basis.

JUDGE CROSSBAUM Is this the only
contract nunber under this Smart Progranf

THE W TNESS: No. There were other
contracts and other contractors under this program
It's a high- visibility programthat's only certain
contracts -- contracts and contractors were included
on this program

JUDGE GROCSSBAUM  What did "Smart" stand
for? Is it an acronynf

THE W TNESS: It's an acronym O f hand
-- special enphasis, but offhand, w thout referring
back to the woriginal regulation or regulations
concerning this particular program | can't answer
t hat . But it was a special enphasis type program
where high-visibility contracts and contractors

required reporting to Caneron Station.
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JUDGE CGROSSBAUM Voir dire? Do you

have an offer?

MR.  OVERHOLT: Your Honor, we have
objection, so long as it's understood as the court
-- as the Board has clarified that these are only
various reports, not a conplete set.

JUDGE GROSSBAUM Wl |, can we establish
that all of these reports were authored by you?

THE W TNESS: | signed all the reports,
but during the 1985 tine period, they were witten
by ny Contract Adm nistrator, to a certain extent,
M. Ml Zitter. 1, of course, reviewed the reports.
W wrote portions. Sonetinmes | re-wote the entire
report. | edited the reports. And, of course, |
signed as Contracting Oficer.

JUDGE GROSSBAUM  Where in this --

THE WTNESS: |'msorry, sir?

JUDGE  CGROSSBAUM VWere are the
signatures on these reports that you signed?

THE WTNESS: Okay. | don't -- for sone
reason, | don't see one on the January report. But
it concerns -- see, for exanple, page 7 of the file.
You'll see ny signature for a report dated 14 March,
1985. And you can see on the top, "M. M Ztter."

He was the one that drafted the report. This was
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one of -- this report was one of the bi-weekly

reports that went to Caneron Station.

And if you keep turning, | think the
ot hers should show either -- if not ny nane stanp,
my signature. For exanple, the next one is 28
March, '85, which is one of the bi-weekly ones. It
has ny signature on page 9 -- ny signature block on
page 9. It's unsigned. Obviously, the original was
si gned.

For sonme reason, the next one doesn't
have a signature. If you go to page 12 -- page 13

of the April report, that has ny signature. Page 14
has ny signature. Page 18 has ny signature.

JUDGE GROSSBAUM What are we supposed
to understand, for exanple, about the report that
appears at page 3 and 4 of this exhibit?

MR. MACG LL: | didn't hear, Your Honor.

JUDGE CGROSSBAUM Pages 3 and 4 of the
exhi bi t?

THE W TNESS: Ckay. This was sort of
instructions and, basically, opinions, instructions
and concerns DLA Headquarters had concerning this
particul ar contract.

JUDGE CROSSBAUM But this isn't a

report. This doesn't really belong in Exhibit G4,
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since you identified G4 as being reports that you

had witten. Is that correct?

THE WTNESS: Well, I'msaying that this
particul ar docunent basically sets the requirenent
for one type of report. This cane from M. Keating,
who is the head of Contracts at Caneron Station.
And as you can see on page 4, on the top, it says,
"In or der to i nsure conti nued Headquarters
visibility into the status of this situation, we
believe that special reporting requirenents are
necessary for this contractor. W, therefore,
request an initial report,"” and then it said, "this
report should be followed by bi-weekly updates on
the situation,” you know, so on and so forth.

So | can only assune that it's part of
the file, just to show that we were required to
submt this report to Canmeron Station on a bi-weekly
basi s.

JUDGE GROSSBAUM  When the Commander of
the DCASR, New York received this report, the
Director of Contract Managenent, who would that have
been, and to whom would you have referred this
menor andunf

THE W TNESS: Yes. That was Janmes
Driscoll, who was the Chief of our Contract

Managenents provi sion at Regi on Headquarters, at the
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tine. And he appointed a M. Steven Massas --

you'll see his name on that -- as, sort of, the
coordinator. M. Massas was part of M. Driscoll's
staff. So the reports on, a bi-weekly basis, would
be prepared within ny group. | would sign them
They would go to M. Massas, who would then review
them and transmt themto Caneron Station.

JUDGE GROSSBAUM Is this the report
that was actually, personally -- this nmenoranda to
DLA, M. Keating was actually, personally shown to
you?

THE W TNESS: Oh, yes, absolutely.

JUDGE CROSSBAUM Wt hout objection,
Exhibit G4 is admtted. Go ahead.

(Wher eupon, t he docunent
identified as Exhibit G4 was
recei ved in evidence.)

BY Ms. HALLAM

Q M. Liebman, 1'd now like you to refer
to Governnment Rule 4, Tab 194. Can you tell us what

t hose docunents are under that Tab?

A Yes. These are reports for the year
1986.

Q Are these the sanme type of reports?

A Yes, except t hey cal | them now,
"Contract Managenent Alerts" instead of Smart
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Reports. But that program changed its names several

tines. It used to be "Special Enphasis,” becane
"Smart," then becanme Contract Managenent Alert.
Q You had stated that these reports were

required because of the high visibility of this

contract?

A Yes.

Q Coul d you expl ain what that neans?

A Yes. It was a very inportant contract,
and it was MRE's. It was an assenbly contract. But

also, it had visibility at the highest |evels, at
the Three Star |evel at Canmeron Station, General
Babers. And it was a "political type,"” in quotes,
of contract. There was a lot of -- put it this way,
a lot of concern at high levels, a lot of interest
at high levels, both in Congress, at the Departnent
of Defense, at Caneron Station, at DPSC, at DCASR,
New York and at DCASMA, New Yor K.

And we were, sort of, operating in a
gol dfish bowl. And when sonet hi ng happened, whet her
a positive or negative nature, everyone wanted to
know. And that was one of the reasons why this
particul ar contract was put on this program

Q Under this program was there specific
informati on that you were supposed to convey in your

reports, or was the format up to you?
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A Well, the only one that was kind of

rigid -- well, two of the reports were rigid. The
bi -weekly report to Caneron Station wanted certain
t hi ngs answered each, you know, every two weeks.

The Smart Report had a certain format, a
monthly basis. And there was a third type of report
where -- you may see sone of themin here -- those
are the Wekly Paint Papers to our Regi on Commander.
W call them "Point Papers"”™ or "Fact Sheets."
There, | was nore free concerning, you know, the
type of format.

But a lot of the reports kind of
over | apped. kay? A lot of it contained lots --
you know, all three reports, basically, contained a
| ot of the sane information, except the format was
di fferent regarding the bi-weekly and al so the Smart
Report.

Q Did the bi-weekly reports -- what type
of information was required for you to send?

A Okay. | just want to refer back to the
Driscoll letter, if I may. Again, off the top of ny
head, they wanted certain financial information that

the Smart Programdidn't require.

For exanple, in the -- okay. Now, it's
not really in this one. But there was specific
instructions from Caneron Station. They wanted
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informati on concerning its financing. They were
very concerned about that. Again, 1'd had to refer
to the original instruction letter. But it was

different fromthe Smart Program

The Smart Program enphasi zed production
and enphasi zes the whole ganut. Canmeron Station,
regarding the bi-weekly, sort of structured it
differently. They were really -- they wanted a | ot
of information from a financial st andpoi nt,
cash-flow, payback to creditors, things |ike that,
progress paynents, financing -- it was different.

Q Wth regard to the financial information
that's conveyed in these reports, where did you get
that information fronf

A Basically -- well, minly from Bill
St okes, who was our Financial Analyst. Al so, from
our review of progress paynents. Al so, from our
di scussions with the -- as well as reports fromthe
Def ense Contract Audit Agency.

Q And you said that the Smart Report |ater

cane to be known as the Contract Mnagenent Alert

Report ?
A Yes.
Q Required nore general or a w der range

of information, including production information?
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A Ri ght. The Smart Report was sort of a

conprehensive type of thing. And while the -- while
a lot of the information was still required in the
bi -weekly, it wasn't as structured in the area of
fi nanci ng.

If | may backtrack to your previous
question, if | my, when you asked where | got ny
information on the financial, you know, information
concerning Freedoni s financing. | got sonme of the

information from Freedom itself.

Q From Freedom itself?

A That's right.

Q What individuals are you --

A Mai nly, Pat Marra. O course, M.

Thomas, at tinmes, but Pat Marra was the main point
of contact. That was part of ny overall assessnent
of Freedom s, you know, financial ability.

Q Wth respect to t he producti on
information that is contained in your reports, where
did you obtain that information fronf

A Mainly from ny assigned |Industrial
Specialist, M. Raynond Troiano. Also, sonetines,
some of the Arny Veterinarian group that was

stationed at Freedom specifically, Sgt. Patterson.
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Q |"d like you to refer to The Rule 4, Tab

193. Did you get copies of these reports that are
under Tab 193?

A Actually, | received the originals. And
t hese were prepared by M. Raynond Troi ano.

Q Explain why they were prepared for and
what pur pose.

A Yes. These were basically reports that
M. Troiano prepared for the official file, which is
the ACOfile, based on planned visits to Freedom and
al so based on tel ephone conversations we had wth
Freedom

Q And you said you got the origina
reports. Wiy were the reports sent to you?

A As the ACO the originals are required
to be placed in the official file. The official
fileis the ACOfile. So | would get the originals,
review them and then place the -- those docunents
in ny ACO correspondence file. And copies, of
course, were distributed, you know, to relevant
personnel .

Q Were these reports the source of vyour
production information that you incorporated into
your reports?

A Yes. In the nmain, yes.
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Q Did you di scuss production problens with
the IS --

A Yes, | did.

Q -- personally, or did you just copy down

what he had said about the --

A No. W had a very close relationship
wth the Industrial Specialist, because of the
visibility of this particular contract and the, you
know, the nature of, you know, of this situation.
W were in constant comrunication. There was not
only a dialogue in person, but also on the phone
We wor ked very closely.

| met with M. Troiano several tines a
week. And there was a, sort of a «close
rel ati onshi p, above and beyond the norm neani ng ACO

vis-a-vis Industrial Specialist.

Q Your reports soneti nes convey
information about the PCOs activities; 1is that
correct?

A Yes.

Q And how woul d you get that infornation?

How was that information obtained?

A | also had a -- basically, it was
usual ly a verbal information fromthe PCO be it Tom
Bar kewi scz or Frank Bankoff. Sonetinmes we'd have

nmeeti ngs where we'd both be present. But there was
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a constant flow of communi cati on between Frank and

nmysel f.

Prior to preparing these reports,
woul d be in communication wwth Frank or Tom | had
to give a full picture, a full presentation of the

status of this particular contract. And in order to

do that, | had to make available all potential
r esour ces. So Frank and | had a very close
rel ati onship. Also, with Tom Also, with his

buyers, Keith Ford and the other personnel at DPSC.

Q Were you copied on the correspondence
that the PCO sent to the contractor?

A Yes, | was.

Q And did vyou copy the PCO on the
correspondence that you sent to the contractor?

A Yes, | did.

Q Wer e you copi ed on al | t he
correspondence, to your know edge, that this PCO
sent out?

A | can't say all, but in the main, | was.

There may be sonme docunents, perhaps, that | was not

copi ed on. | can't say w thout conparing, ACO and
PCO files. But |I'd say in the main, | was.
Q l'"d like you to refer to Tab 194 of the

Governnment's Rule 4, page 35 and 36, and Paragraph

F. You talk about a wire dated 24 Cctober, ' 86.
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A Yes.

Q Were you copied on that wire?

A | would have to check the record. I
woul d presune | was. | couldn't say with certainty,
wi t hout checking ny file. But | would presune |
was. This would be of the nature of docunents that
Frank would provide copies, you know, to ne. I
shoul d be copied on it. But again, as |'m saying, |
woul d have to check the actual file.

Q During the tinme frame of Freedons
contract, on an average, how nany contracts were you
adm ni stering, at that tine?

A Wll, nmy team was admnistering from
five to 700 contracts, roughly, at that tine.

Q During Freedom s performance of Contract
0591, what percentage of your tine was spent on

adm ni stering Freedom s contract?

A About one-third.

Q One-third of your time?

A Yes.

Q Wuld you explain what accounted for

t hat di sproportionate anount of tine that you spent
on one contract?

A Sur e, because of t he visibility
involved, the problenms that were involved, the

reporting requirenents that were involved. There
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was a lot of work entailed with the adm nistration

of this one contract -- the neetings -- | had the
nmeetings, the letter witing, the reviews that we
had to take, the briefings | had to prepare -- it
was just an enornous anount of work.

Q You spent a lot of your own tine
adm ni stering Freedom s contract?

A Yes. For two vyears, | worked on
Sundays, three-quarters of the tinme, at ny, you
know, my own tinme, ny own expense. Al so, | spent
| ate hours. | worked into the evening, late into
the evening, in the office, trying to handle a | ot
of Freedom s things.

| -- in fact, | let go -- a lot of other
work suffered as a result of spending this tine on
Freedom | also gave up ny vacations for several
years. | would give up 20 days a year vacation and
woul dn't get conpensated. The work had to be done,
and the only way to do it was working extra tine.

Q Were you involved in any way in the
pre-award survey or in any pre-award matters,
relating to Contract 05917

A Yes, only to a mniml extent. There
were only, basically, two matters, really, that I
was really involved wth. One, | was the focal

point for the pricing review that DCASR, New york
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conducted for DPSC. And | was, sort of, the

noderator where we had to do an audit in the
technical, and I was. sort of, the focal point.

And the other area that | was involved
with concerning the survey was, | attended a neeting
inlate July, 1984, at Caneron Station, substituting
for our pre-award nonitor, who couldn't attend. And
basically, it was a neeting called by Henry Thonas
at DLA Headquarters to discuss problenms he was
having satisfying DCASR, New York financial,
regarding financial support for this MRE 5 contract
and the problens he was having satisfying, you know,
our, you know, the requirenents in ny office. So |

did attend that one neeting.

O her than that, I really wasn't
involved at all in the pre-award processing.
Q Wuld you explain what the require --

you said,"He was having problens satisfying the
requi renents of our office.” VWhat were the
requi renents?

A Ri ght. Apparently, he needed outside
fi nanci ng. Freedom needed outside financing. And
again, | don't, you know, | wasn't involved in the
particulars. But in fact, prior to that neeting,
wasn't even aware there was a survey going on. I

got the notice on Friday afternoon, when | was going
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home, that | had to attend a neeting that Monday at

Canmeron Station about a Freedom survey. And | had
no i dea there was even a survey goi ng on.

But apparently, there were problens with
the type of commtnent letter that our financial
peopl e needed from Freedom concerning financial
support. And M. Thomas was, | understand, was very
upset about this and contacted, | believe, GCeneral
Connolly, who was the Two-Star General down at DLA
Headquarters. And the General, of course, was at
t hat neeting. And Henry brought his banker there,
and -- prospective banker, anyway. It was Dol lar
Dry- Dock.

And there were just problens getting a
clear cut letter of commtnent, that would neet the
satisfaction of our financial services group.

Q During the neeting, did they -- was
there a discussion |letting Freedom know exactly what

it was that the Gover nnent want ed?

A Yes.

Q And what was it that the Government
want ed?

A Again, wthout checking the record, it

-- we had our financial analyst there, M. Mrris

Luster. And, again, to the best of ny recollection,
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they wanted sonething concrete, sonething hard and

fast, concerning a conmtnent.

They didn't want any reservations or
qualifications or contingencies involved wth
financial support. There had to be a clear-cut line
of credit. And, again, wthout checking the record,
this is all | recall.

Q Do you recall when Freedom submitted its

first progress paynent under the contract?

A Yes, | do.

Q And when was that?

A The end of Novenber, 1984.

Q And when Freedom submtted the progress

paynment, what did you do with the request?
A W -- | conducted, what they call, a

prepaynment type of review, which neans that an

audit, financial, production -- an ACO type of
revi ew.

Q When Freedom submitted that progress
paynment, what was the liquidation rate, do you
recall, that they requested on it?

A Yes. | think it was 82.5 percent, |
bel i eve.

Q Was that the liquidation rate that was
appl i ed?
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A In the contract? No. The |iquidation

rate in the contract was 95 percent.
Q Had anyone, prior to the subm ssion of
that progress paynent, indicated to you that there

was a different liquidation rate, applicable to this

contract?
A No, not to the best of ny know edge.
Q Was there a paynent nmade on that

progress payment ?

A Initially, no.

Q Was that progress paynent resubmtted?
A Yes.

Q And when was it resubmtted?

A It was resubmitted at the tine of the

post - award conference, which Decenber 14, 1984. | t
was dated Decenber 7th, but it was handed to us at
t he post-award conference, Decenber 14th.

Q Wat was the reason for it being
resubmtted; do you recall?

A Yes. After | notified Freedom verbally
and in witing, that | was doing a prepaynent review
and that we would try to do it as quickly as we
could, although it could take a few weeks, M. Pat
Marra felt that he was incurring additional costs --

or had incurred additional costs -- and he,
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basically, wanted him-- include those in our review

and in the paynent process.

And -- because initially, the first
progress paynent, which cane at the end of Novenber,
was just for rent and sone real estate taxes. The
resubmtted progress paynment contained officer's
sal aries, you know, indirect costs, of that nature.
And it nore than doubled the original progress
paynment in terns of dollars.

And you were talking 100,000 on the
first submttal, in -- the end of Novenber. And
t hen, when he resubmtted towards m d-Decenber, he
was tal ki ng about 250, 000.

Q What did you do with the resubmtted
progress paynent ?
A W sent it -- | sent it in for a

prepaynment review.

A And why did you have a prepaynent review
conducted --

A Ckay, because --

Q -- on that progress paynent?

A Freedom had never had progress paynents

bef ore. And we had to test his accounting system
This is standard procedure. W nust test the

accounting system He never had progress paynents
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bef or e, and there was also concern about his

financial situation.

So that is why, under the regul ations, |
elected to go for a prepaynent review, wth the
qualification that we would go above and beyond the
normal time cycle. A normal tinme frame for
prepaynent reviews is, at |east, 30 days.

| promsed to get an auditor out there
as quickly as | could. | promsed to get an
I ndustrial Specialist out at Freedom as quickly as |
could. It wouldn't -- it wasn't business as usual
realizing the need he had for the particular
financing involved for the progress paynents. So it
wasn't the usual situation

W did everything we could to expedite
this review

Q VWhat does a prepaynent review consi st

A Sure. Normally, it consists of an audit
review, DCA audit by the Defense Contract Audit
Agency, a review by our Industrial Specialist for
progress, a review by our pricing group, which would
al so do, sonetines, a financial capability review,
an ACO review, and sonetines, if warranted, a review

by | egal .
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Q You had nentioned that progress paynent

nunber one was submtted to you at a post-award
conf er ence.

A Yes.

Q Was t here di scussi ons during t he

post - awar d conference about t he contractor's

fi nances?
A At the conference, but not at the main
or formal conference, with everybody there. I had

suggested to the Freedom people that when we start
tal king progress paynents and financing, dollars,
that there was -- it would be in the best interests
of both parties that the Freedomrank and file wll
be at the main conference, not at the conference
concerni ng, you know, nobney.

Freedom agreed. So we had a sidebar or
a second conference -- | would call it a limted
post-award -- right after the formal post-award,
where only certain people attended. The Governnent
people -- we had the DPSC people. W had the
DCASMA, you know, DCASMA, New York. And, of course,
we had the Freedom peopl e there.

And we felt that there was no need for
everybody to hear this on the Freedom side, the rank

and file.
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Q What was it that you didn't feel that

the rank and file needed to hear what was di scussed?

A Well, obviously, when you're talking
about a conpany that's hurting financially and
you' re tal king dollars and paynents, and if you have
peopl e bel ow the managenent, top managenent | evel
it could create problens for the rank-and-file
workers they'd be worrying about when their next
paycheck is or whether they have a future at the
conpany, and things |like that.

Q Wuld you just explain what it is --

what financial matters were di scussed?

A Sur e.
Q What canme to light at the post-award?
A Ckay. We tal ked about progress paynents

and financing, okay. And what really disturbed us
-- disturbed ne and the other Governnent people --
was Henry's statenents concerning -- and Pat Marra's
statenents concerning -- the Dollar Dry- Dock
situation, that basically, they were not successful
in obtaining this financing from Dol |l ar Dry-Dock

And that was -- that financing was the
basis for a positive pre-award survey in the
financial area. That -- he had -- this was now
Decenber, 1984. He saw little hope in getting this

financed from Dol | ar Dry- Dock
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Freedom -- what also disturbed ne was,

Freedom s statenments concerning the debts that they
owed to past creditors, as well as, you know,
current creditors. | think it was up to $3.2
mllion. | think that was the figure that M.
Thomas nentioned -- M. Marra nentioned. They owed
over $3 mllion.

Dol | ar Dry- Dock was t he | ar gest
creditor, for about $1.4 million. Dollar Dry-Dock
apparently, had interests in the other conpany Henry
owned, HT Foods, had, -- 9 percent of preferred
st ock. They owned -- | think they had a lien on
profits, to a certain extent.

There was di scussi on about HT Foods, how
M. Thomas stated that HT Foods, which the other
conpany he owned, was, basically, the main financial
backer and the mai n managenent force behind Freedom
New Yor k. So it was a very -- we found it very
di sturbing, the Governnent side, because we had a
situation where Henry Thomas is admtting that the
source of <credit he needed from Dollar Dry-Dock
wasn't there.

And alternative forns of credit were not
present ed. He nentioned that he was trying to get
credit. He nmentioned Broadway Bank in Patterson,

New Jersey. But there was nothing there.
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He nmentioned trying to get an SBA | oan,

things Ilike that, guaranteed |oans, Governnent
guaranteed loans. So it left us wth the inpression
that Henry Thomas Freedom lied -- was exposed, was
naked, basically, froma financial standpoint.

W were afraid that the creditors could
force himout of business. There were no Chapter 11
-- there was no Chapter 11 protection. There was no
payback plans for the «creditors, no deferred
paynments, that we were nade aware of. And we were
very concerned about that.

Q ' d [ike you to refer to t he
Governnment's Rule 4, Tab 5.

A Yes.

Q What was this letter -- what was the
purpose, as far as you wunderstand it, of this
letter?

A Ri ght. This was part of the pre-award
survey process. And, basically, it was Dollar
Dry-Dock's letter of commtnment to DPSC, stating
that in the event of award of a contract of $20
mllion, that they prom sed a financial conmtnent,
not to exceed $7. 2.

Q To your know edge, is this the letter
that was presented to the pre-award survey teanf

A Yes, it was.
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Q I'd like you to refer, now, to

Governnment's Rule 4, Tab 6.
A Yes. This is a letter from Dollar
Dry-Dock to DPSC, dated 20 August, which sort of --

MR, MACA LL: Pardon nme, Your Honor.
We'll object to it. An analysis or characterization
of aletter. The letter speaks for itself.

JUDGE CROSSBAUM Make an offer of
proof, counsel. Wat are you going to try to prove
t hrough the testinony of this w tness?

M5. HALLAM  The --

JUDGE GROSSBAUM About these -- about
the commtnents that were made, the findings for
commtnents, what are you trying to prove?

M5. HALLAM Trying to set the tone for
the Governnment's future actions. The Gover nnent
went into the contract, believing that the Appell ant
had financing, outside financing, equity financing.
It turned out that the contractor didn't.

Because of that reason, the contractor
was plumeted into disaster.

JUDGE CROSSBAUM Ckay. Did this
W tness conduct the pre-award survey?

M5. HALLAM Excuse ne?
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JUDGE GROSSBAUM Did this wtness

conduct the pre-award survey?

M5. HALLAM No, he didn't. He was
involved in these matters, l|ater.

JUDGE GROSSBAUM s the pre-award
survey in the record?

MS. HALLAM It's the Tab No. 1, that I
amended.

JUDGE GROSSBAUM Does the pre-award
survey reflect the Governnent's belief that the
contractor has outside financing?

M5. HALLAM The financial capacity
portion of it, yes, there is sone text in there
concerning the August 9th letter of commtnent.

JUDGE GROSSBAUM  What's this wtness's
firsthand knowl edge of the Government's belief, at
the time of the pre-award survey, concerning the
out si de fi nancing?

MS. HALLAM H s firsthand know edge is
after-the-fact know edge, when he found out at the
post-award neeting that the letter that we were
relying -- the letter that the Governnment relied on
was no |longer viable -- the commtnent that the

Governnment relied on was no | onger viable.
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JUDGE GROSSBAUM  Then the objection is

sustained. You can still ask the witness a question
about the letter. W just don't need to have the
witness interpret the letter for us.

MS. HALLAM  Ckay.

JUDGE GROSSBAUM Basically, what the
W tness perceived and saw and did at this neeting in
August -- if there was a neeting in August -- and
was there?

M5. HALLAM The post-award was Decenber
14t h.

JUDGE GROSSBAUM  So both these letters
were in the possession of DPSC?

M5. HALLAM  No, Your Honor.

JUDGE GROSSBAUM  Ckay. Let's find out
about that.

BY Ms. HALLAM

Q To vyour know edge, when did the
Governnment first beconme aware of the letter under
Tab 67?

A During a telephone conversation -- it
was a joint conversation that Colonel Hein, our
DCASR Commander and several other Governnent peopl e,
i ncludi ng nysel f, had on, what they call, the squawk
box -- with Dollar Dry-Docks, specifically, M. Noel

Siegert, on the 17th of Decenber, 1984.
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Q Wiy were you on the squawk box w th Noel

Siegert of Dollar Dry-Docks?

A This was caused by our concern, as a
result of the post-award conference on Decenber
14t h, where Freedom basically, stated that Dollar
Dry-Dock had, nore or |less, evaporated. So as part
of our progress pre-paynent review and as part of
our concern, concerning the financial health of
Freedom we decided to call Dollar Dry-Dock, at the
Commander's request, neani ng General Hein.

Q And what was discussed during the
t el ephone conversation?

A Various things concerning financing were
di scussed, one of which was this 10 August, 1984
letter, which we never knew existed. What shocked
us was, it was that Siegert stated that the 9 August
letter, which the Governnent relied on in awarding
this contract. And that was the only reason we were
positive, from a financial standpoint, was that the

9 August letter was never sent, that he called it a

draft letter that was only sent to Henry Thomas. It
was never sent. |'msorry, the 10 August letter --
correct ne. | stand corrected. The 10 August
letter -- I"'msorry. The 9 August letter was never
sent . It was only a draft that was sent to Henry
Thomas.
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It was really the 10 August letter that

was really the letter that was pertinent to the
award of this contract, which the Governnment never
recei ved.

JUDGE GROSSBAUM Well, wait a second.
Let nme understand. You're testifying that the 9
August letter was never sent. Yet you're testifying

that the Governnment relied on a text of the 9 August

letter --

THE W TNESS: No, |'m sorry. | stand
corrected on that. It was the 10 August letter that
wasn't -- |I'm getting confused. The Gover nnent

relied on the 9 August letter.

JUDGE GROSSBAUM  So that was sent?

M5. HALLAM | think --

JUDGE GROSSBAUM  How did the Gover nnent
-- how did the Governnment -- you wouldn't have
firsthand know edge of this but based on your -- on
what you have heard, how would you cone to
understand that the Governnent relied on the 9
August letter?

THE WTNESS: | --

JUDGE GROSSBAUM  Was it sonething that
was just flashed in front of him for a nonment and

then pulled away, or was it sent to M. Barkew scz?
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THE W TNESS: | believe what happened

was, the letter was -- the 9 August letter for
Dol lar Dry-Dock was sent to Henry Thomas, who, in
turn, | presune, passed it on to the -- our
financial analyst, as part of the pre-award survey
pr ocess.

And that 9 August letter was the letter
that the Governnent relied during the pre-award

survey. Wiat disturbed us was that Dol lar Dry-Dock,

who was -- now, said that that 9 August letter was
just a draft. It was not neant to be sent to the
Gover nnent .

However, M. Thomas passed on that
letter to the Governnent, and that was the letter
that we relied on. M. Siegert stated during the
conversation that it was really the next letter, the
10 August letter, that was the bank's commtnent
letter, not the 9 August letter. The Gover nnment
didn't know about this 10 August letter?

JUDGE GROSSBAUM  Well, was this letter
supposed to be sent, if this is a letter that M.
Si egert signed?

THE W TNESS: It was a letter that M.
Si egert signed and was addressed to DPSC - -

JUDGE GROSSBAUM  Ri ght.
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THE W TNESS: -- and DPSC said they

never received such a letter

JUDGE GROSSBAUM Did DPSC ever receive
the 9 August letter, since the letter at Tab 5
purports to be addressed to DPSC?

THE WTNESS: Yes, Your Honor. \Wether
they received it directly from Freedom - -

JUDGE GROSSBAUM  You woul dn't know?

THE W TNESS: No, | wouldn't know. But
they did receive the 9 August letter.

JUDGE GROSSBAUM  That's all right. o
ahead.

BY Ms. HALLAM

Q You were explaining what was discussed
during your conversation with Dollar Dry-Dock or the
conference call to Dollar Dry-Dock
A Besides the 9 August and 10 August

letters, which was disturbing -- are disturbing, the
-- Dollar Dry-Dock, now, sort of qualified its
conditions or specified its conditions for granting
credit -- 1 nean financial «credit or financial
support to Freedom

And, specifically, they wanted to see a
payback arrangenent in place with its credit -- with
Freedom s creditors before any financing would be

advanced. This was a new devel opnent.
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Al so, they wanted any --

MR.  MACA LL: Pardon ne, Your Honor.
Again, we'll object for the sanme reasons as before.
He has no personal know edge of what happened wth
Dol I ar  Dry- Dock. He's now testifying on his
anal ysis of sone letters --

JUDGE GROSSBAUM No, no. | think --
has the witness testified that he participated on
the squawk box -- in the conference call on the 17th
of Decenber, 19847 |s that correct?

THE WTNESS: Yes, sir. | was --

JUDGE GROSSBAUM  Who el se participated
in this conference call?

THE WTNESS: There were four high-I|evel
people from ny office: Col onel Don Hein, our
Commander; Leonard CGutfleisch, our Deputy Commander;
Sam Stern, who was our Chief of Contracts -- in fact
there were five peopled: Carl Heringer, who was our
Deputy Counsel; and nyself, as Admnistrative
Contracting Oficer.

JUDGE GROSSBAUM  This is all out of the
New York office of DCASR?

THE W TNESS: Yes, sir.

JUDGE GROSSBAUM  And you all spoke with
M. Noel Siegert?

THE W TNESS: Yes, sir.
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JUDGE GROSSBAUM  Anybody el se at Dol |l ar

Dry-Dock that you were speaking wth?

THE W TNESS: No, Your Honor.

JUDGE GROSSBAUM And this tel ephone
conversation took place on the 17th of Decenber?

THE WTNESS: Yes, Your Honor.

JUDGE GROSSBAUM  19847?

THE WTNESS: Yes, Your Honor.

JUDGE GROSSBAUM Ckay. Vell, the
objection's overruled to the extent that the w tness
is testifying about matters that he perceived during
conversati on, of which -- during a telephone
conversation in which he partook. So go ahead.

You don't have to editorialize it.
Just, basically, tell us what was said and what you
hear d.

THE W TNESS: Yes, sir. Besi des these
new -- another new condition that was inposed by
Dol | ar Dry-Dock, prior to advance in funds, was that
they wanted a Governnent guarantee concerning
payback of any funds that mght be advanced. So
this was also a new developnent, again, very
di st ur bi ng.

e wer e gi ven t he I npr essi on,
categorically told, that the prospect of advancing

nmoney to Freedom was bl eak.
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BY Ms. HALLAM

Q There's a side issue here. Referring to
Tab 8 of the Governnent's Rule 4, do you have a copy
of this letter in your files?

A Yes, | do.

Q And how did you cone to obtain a copy of
this letter?

A Ckay. This was provided by M. Henry
Thomas, as part of various docunents sent to nme, in
Decenber, 1984, during the pre-paynent progress
paynent review. And it was in response to ny letter
dated 18 Decenber, 1984, to Henry Thonas.

Q It was provided in January, did you say,
or Decenber?

A No. It was provided, to the best of ny
know edge, in |ate Decenber. | think it was Henry
Thomas's letter of 27 Decenber or thereabouts, 1984,
in response to ny letter of 18 Decenber, 1984, which
rai sed various questions that | needed answered, as
part of my pre-payment progress paynent review.

Q Prior to M. Thonas's submttal of this
letter in late Decenber, were you aware of this
letter or aware of the statenents nade in the
letter?

A | was not aware of the letter, but | was

aware of the Dollar Dry-Dock situation, because M.
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Thomas conveyed that -- M. Marra conveyed that at

t he Decenber 14th post-award. The statenent here,
from Henry Thomas to his w fe, Jacine Thomas, dated
13 Septenber, 1984, solidified what was di scussed at
the post-award concerning the small chance of
obtaining financing from Dollar Dry-Dock. | t
solidified in witing fromHenry Thonas.

Q Prior to the post-award on Decenber 14th
of 1984, did you have any know edge of Dollar
Dry-Dock's drying up?

A No, | did not.

JUDGE GROSSBAUM Wl |, Dollar Dry-Dock
no |longer exists, but they didn't dry up back in
1984. So what is it that dried up, based on that
question? Wat did you understand that question --

THE W TNESS: The comm tnents of Dol l ar
Dry-Dock to supply a certain anmount of financing,
several mllion dollars in financing, to Freedom to
enable themto performon this contract.

JUDGE CROSSBAUM Now, is it your
testinony that you or the -- you, personally, or to
your know edge, the officials at DCASR, New York
were unaware of any problenms wth the Dollar
Dry-Dock financing of Freedom prior to the mddle
of Decenber, 19847

THE WTNESS: That is correct.
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JUDGE GROSSBAUM  But you said that this

letter at Tab 8 was sonet hing that had been given to
you before the pre-award?

THE W TNESS: No. This letter was
provided to us after the post-award, | believe, as
part of a package, in l|ate Decenber, 1984, in
response to ny letter of 18 Decenber. It was over
-- | would say, possibly, about 13 days after the
post - award conference. This was part of a whole
package of information that Henry Thomas provided to
me, concerning the questions | raised in ny 18
Decenber letter.

BY Ms. HALLAM

Q M. Liebman, 1'd like you to refer to

that letter at Tab 12 of the Governnent's Rul e 4.

A Yes. This is ny letter of 18 Decenber,
1984, to Henry Thomas, concerning -- requesting
certain i nformation concer ni ng hi s financi al
posi tion.

Q And what was the purpose in requesting

this information?

A Again, it was part of the progress --
pr e- paynent progress paynent review and also
evi dence of concern we had concerning his ability --
Henry Thomas's ability, Freedom s ability to perform

under the contract.
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Q And did Freedom provide a response to

this request for financial information?

A Yes, it did.

Q Referring to Tab 13, is that a copy of
Freedom s response?

A Yes, it is.

Q And did you review that response on the
Decenber, '84 tine frane?

A Yes, | did.

Q And just to clarify, along with this
response, M. Thomas sent a letter which is under
Tab 8 of the Governnent's Rule 4?

A Yes, he did. To the best of ny
know edge, yes, he did.

Q Did you find the information provided in

this response to be adequate, to relieve your

concerns?
A No, we did not, because there was no
firm coomtnment from any financial source. There

was a |lot of verbiage and things that were planned
-- the Freedom planned to do, but there was no firm
commtnment to allay the Governnment's fear of its
financial difficulties.
Q VWhat was it that --
JUDGE GROSSBAUM  Why don't you descri be

with particularity, and let's tal k about your fear,

NEAL R GROSS
COURT REPORTERS AND TRANSCRI BERS
1323 RHODE | SLAND AVENUE, N. W
(202) 234-4433 WASHI NGTON, D.C. 20005 (202) 234-4433




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26

1-87
rather than the Governnent's. What was -- in your

capacity as an ACO for this contract, which had just
been awarded, what was your "fear" concerning the
financial capacity of Freedom --

THE W TNESS: Sure. Basi cal ly, you had
a conpany that was in, Your Honor, that was
i nsol vent when the contract was awarded. He owed
several mllion dollars to past creditors. It was a
start-up contractor. He didn't have a facility that
was operational .

So you had to start from scratch, hire
peopl e, rehabilitate a buil ding. You were already
i nsolvent to begin wth.

JUDGE CROSSBAUM Now, who owed the
several mllion?

THE W TNESS: Freedom I ndustries owed --

JUDGE GROSSBAUM Freedom | ndustries is
an entity?

THE WTNESS: Yes, sir.

JUDGE CGROSSBAUM As opposed to HT
Foods?

THE W TNESS: Freedom I ndustries is an
entity, Your Honor.

JUDGE CROSSBAUM Now, that was a
different entity from HT Foods?

THE WTNESS: That is correct.
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JUDGE GROSSBAUM Was HT Foods an

ongoi ng concern?

THE WTNESS: Well, it wasn't -- well,
woul d - -

JUDGE CGROSSBAUM Wl |, on your
under st andi ng.

THE W TNESS: Vll, it existed, but it
was not what | would call operational. |  woul d
describe it that way, Your Honor. There was no bank
of record. It wasn't a viable concern, an ongoi ng
concern, as we know woul d describe such a concern.

JUDGE GROSSBAUM  And how about Freedom
| ndustries? |Is that a concern that had --

THE W TNESS: It existed. It had been
dormant, regardi ng business, for about a year and a
half to two years. He had a few small contracts in
1982, 1983, two small ones, which | admnistered
Then he didn't receive any nore awards for about a
year and a half.

JUDGE GROSSBAUM How did it manage to
-- it's Freedom Industries, now, that had a couple
of mllion in debts?

THE WTNESS: Yes, sir

JUDGE GROSSBAUM  How did they manage to
accunmul ate these debts, to the best of your -- what

was the nature of their creditors?
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THE WTNESS: Well, Dollar Dry-Dock was

the largest creditor. And there were creditor --
many creditors. In fact, Freedom supplied a vol une
full of creditors. There were many, many creditors.
And we had asked for -- what | had asked for was the
creditors, during the pre-paynent review process.
And we were surprised to the |large nunber of
creditors.

JUDGE CROSSBAUM Dd this show up
during the pre-award survey, based on your review of
the pre-award survey docunents concerning financial

capability?

THE W TNESS: Yes, it did. The
insolvency and the need -- | think you'll see the
words in the -- one of the pre-award docunents from

my office, saying, "the need for trenmendous" -- |
think that's right -- "tremendous financi al
support,” describing the debts that he owed, the
negati ve working capital, so on and so forth.

JUDGE GROSSBAUM Ckay, excuse the
interruption. Go ahead.

BY Ms. HALLAM

Q Could you tell us exactly what it was

that you were |ooking for by way of a response to

your questions?
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A A conmm t nent. A commtnment from a

financial institution to help fund this contract
Freedom could not fulfill this contract on progress
paynents al one. It needed outside financing. W
needed sonething firm W didn't receive that in
hi s response.

And when | say "firm" | mean not just
to cover the current contracts, contract, we also
covered the past debts, enough in there, in that
pool, to address both issues.

Q Referring to this letter, again, at the
Tab 13, on the first page, "Freedom indicates
private funding of working capital is reduced for

depreci ati on" --

A Yes.

Q And it has a figure for depreciation of
333333.

A Yes.

Q Do you know where that figure came fronf

A Yes. That canme from the PCO the DPSC

PCO S negoti ati on nmenorandum that was part of award
in this contract.

Q l'd like to refer you now to Tab 14 of
the Governnent's Rule 4. Wuld you explain why this
letter is -- was sent? Wat was the purpose of it?

A May | have a chance, just to | ook at --
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(Wher eupon, the w tness

revi ewed t he docunent.)

THE W TNESS: Yes, | have basically --
during the Decenber 17t h, 1984 squawk  box
conversation that we had with Dol |l ar Dry-Dock, | had
asked that Dol lar Dry-Dock to speak wth us so that
we confirmin witing the gist of the conversation,
whi ch he agreed to do. And that was basically the
purpose of this letter.

BY Ms. HALLAM

Q The second sentence of the first
par agraph there, it says, your earlier letter dated
August 9, 1984, which we understood you received
from M. Thomas (Dry-Dock not -- Dollar Dry-Dock)
was actually a draft, which was never sent? |Is that

what you were tal king about?

A Exactly, yes.

Q The phone conversations?

A Yeah.

Q And the letter goes on to point out that

the difference --

JUDGE CGROSSBAUM Are you going to --
counsel or, you're testifying.

M5. HALLAM  Excuse ne?

JUDGE CROSSBAUM Are you going to

testify?
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M5. HALLAM  No.

JUDGE CGROSSBAUM Do you have a
gquestion?
M5. HALLAM  Yes.
BY Ms. HALLAM
Q For pur poses of determ ni ng t he

financial capacity of a potential contractor, does
the Governnment accept commitnent letters that are
condi tional ?

A Absol utely not.

Q Do you know  what t he pri nci pal
conditions for any |oan which the bank m ght nake,
what were those conditions?

A Dol l ar Dry-Dock stated that they wanted
to receive sone sort of payback arrangenent that
Freedom had with its past, you know, would have with
the know edge of its past creditors. Al so, they
stated that | would have to pay the first progress
paynment before they would commt thenselves to any
fi nanci ng.

And al so, they wanted a Government guarantee of any
| oan or any noney that mght -- that Dollar Dry-Dock
m ght advance to Freedom

So those were the three basic conditions
set forth by Dollar Dry-Dock, before any noney woul d

flow to Freedom
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Q And up to this point, there hadn't been

any progress paynents; is that correct?
A No progress paynents paid, although we

were under a pre-paynent review node.

Q VWhat were the results of the pre-paynent
revi ew?

A The results were DCAA recommendi ng zero
paymnent .

Q Do you know what the basis of DC -- tell

us who DCAA is.

A Right. DCAA is the Defense Contract
Audit Agency, that does the actual audit of a
conpany's books and records for progress paynent
pur poses.

Q And what was the basis of their
recommendat i on?

A Unsati sfactory fi nanci al condi ti on.
Also, many of the costs that were in the first
progress paynent or what we would call "claim
books,"™ neaning they were costs incurred by the
ot her conpany, HTI Food, not Freedom Industries'
costs.

But the bottom line was financial, was

the main thing. Also, there was -- regarding the --

costs, there was a special statenment in the audit
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report for the first progress paynent concerning

unsati sfactory financial condition because of this.

Q In determ ning whether to --

A I"m sorry -- unsatisfactory accounting
system That was incorrect.

Q And that was all expressed in their
audit report?

A Yes.

JUDGE GROSSBAUM Is that audit report
in the record?

M5. HALLAM [It's at Tab 15.

THE WTNESS: In fact, Your Honor, there
were two audit reports.

JUDGE GROSSBAUM  Now, these audits took
pl ace in connection -- you were in the pre-paynent
node in the context of revised progress paynent
request nunber one. Is that correct?

THE W TNESS:. Yes.

JUDGE GROSSBAUM So you were still in
the m d- Decenber, 1984 tinme franme?

THE WTNESS: Well, the -- well alittle
bit later, Your Honor. It was now -- there were two
audit reports. The first audit report was January
4t h, 1985. And it was the second audit report,
January 14, |985.

BY Ms. HALLAM
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Q In determ ning whether to pay progress

paynments or how nuch to pay, what weight do you give
DCAA' s recommendati on?

A wll, their -- and again, it's a
recommendat i on. And their recommendation is very
i nportant, because they are the agency that audits
the books and records. So what they say 1is
inportant, although it's ny decision as the ACO

Q You nentioned that there were two audit
reports. Wiy is that?

A After the first audit report, Freedom
took strong exception to the statenments concerning
un- booked costs and the wunacceptability of the
accounting system at Freedom Freedom cl ai ned t hat
it did have books and records and would show the
Governnent, if they went out again.

So I or der ed a second revi ew
i medi ately, to get the view of Freedom s objection.
BY Ms. HALLAM

Q And what was DCAA's recommendation in
t he second audit?

A The bottom line was, they recomrended
zero paynent, because of wunsatisfactory financial
condi tion. However, they did claim that the costs

were now booked. That was the big change. The
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costs were booked, as opposed to un-booked. But
they still recomended zero paynent.
Q Referring to Tab 21 of the Governnent's

Rule 4, is that a copy of the second audit report?

A Yes, it is.

Q What was your decision with regard to
progress paynments?

A Ckay. | nade a --

Q Wth regard to paying progress paynent
nunber one?

A I made the decision to consider
suspendi ng progress paynments, based on the first
audit report. That was the January 4th audit
report. And it was because -- well, let ne | ook at
it, to sort of qualify that.

The first -- when | got the first audit
report, which is dated 4 January, 1985, coupled with
its wunsatisfactory financial condition, and in
consideration of the failure to obtain outside
financing from Dol |l ar Dry-Dock or any other source,
| then made the decision to consider -- underline
the word "consider" -- suspending progress paynents.
This was on or about January -- right after New
Years, January 2nd or January 3rd -- |'m sorry,
January 4th, 1985 or January 3rd, 1985. It was

based on a verbal | received from DCAA. The hard
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copy of the report was -- probably cane a few days

|ater, that was dated January 4th. It was right
after New Years.

Q Referring to Tab 16 of the Governnent's
Rule 4, what is this?

A This is ny letter dated 4 January, 1985,
to Henry Thomas, advising M. Thomas that | was
consi dering suspendi ng his progress paynents because
of his unsatisfactory financial condition.

Q Could you tell us what the distinction
IS bet ween "consi dering suspendi ng" and
"suspendi ng"?

A Yes. It's, basically, sort of a giving
the contractor a chance to respond before | nmade a
deci sion, whether you -- you may going under the
name of a show cause of the circunstances. But it's
basically a letter saying we are concerned, |I'm
considering doing this, we're giving vyou an
opportunity to address ny concerns, prior to taking
final action. And it's in accordance wth our
procedures and regul ati ons.

Q And did Freedom provide a response to
your notice?

A Yes, they responded. Yes, they did.

Q And what did the response provide, by

way of infornmation?
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A Again, w thout checking the docunents,

but they did respond. There were several letters

that followed and neetings that followed and oral

di scussions and not too nuch satisfaction. There
was still no firm commtnment from any financial
sour ce.

Q Returning to Tab 22 of the Governnent's
Rule 4. |Is that copy of Freedom s response?

A Yes, it is.

Q |'"d like you to refer to page 5 of that

response, where they address sone of the issues.

A Ckay.

Q Wuld you tell us if you were satisfied
with the responses that they provided, at |east as
to these issues?

A Well, again, this didn't -- the issues
raised here weren't -- didn't address the heart of
the matter or the heart of the problem which was a
sonme sort of commitnent from a financial source to
fund this, you know, to help fund this contract and
pay back its past debts.

He was just talking about payroll and
salary paynents and, of <course, the issue of
progress, you know, what constitutes progress. But
it didn't solve the problem There's no indication

here that Freedom had any financial support from
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anywhere that would enable them to perform this

contract.

Q Wth regard to the issue of progress,
would you just briefly explain what the dispute
t here was?

A Yes. This was kind of an wunusual
si tuati on. Normal |y, when you receive a progress
paynment, nornmally when you apply what they cal
"indirect costs,"” you have sonething direct to apply
it against. By direct, it could be material costs,
| abor costs, engineering costs.

What happened in this situation was in
Freedom s first progress paynent, there were costs
that were enclosed normally of an indirect nature,
rent, real estate taxes, sone office salaries.
Freedom s position was that, this is the way the
contract was negotiated with DPSC, that all costs --
because this is Freedoms only contract and because
of the way it was negotiated -- all costs are really
direct in nature.

So it was kind of an wunusually thing
which | referred for review by higher authority and

| also referred it to various sources, such as

legal, audit, financial, Caneron Station, DPSC.
That was -- becane really an odd issue as we started
-- and | started getting opinions from various
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sources, that was really an odd issue. And that was

not the reason for suspension.

It was agreed, conceded, that -- by ne
that | was convinced that all costs are directly
related to this contract, based on information |
received fromvarious sources, including DCA

Q When progress paynents began to flow,

were any costs elimnated because of this dispute --

A No.

Q -- because of this issue?

A No. This was a dead issue. If costs
were elimnated -- what costs were elimnated when

they started the progress paynents, they were for
ot her reasons. This was a dead issue. It had
nothing to do with the paynent of progress paynents,
any of the progress paynents | nmade. It had not hing
to do wth the suspension of progress paynents. It
was a dead issue after we conducted a review of the
matter.

Q |'"d like you to refer now to page nunber
3. The second half of the page |lays out a Freedom
story and a Liebman story.

A What's that page?

Q W' re still on the sane tab, Tab 22,

page 3.
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A Ckay. Yes. This is -- okay, yes.

During -- several tinmes during the early phases of
this contract, Freedom would put on a potential
financial source, perhaps a creditor, perhaps a
conbi nati on of both. There m ght have been five or
six calls at nost.

And Henry would call nme up and say, "I
want to put on ny creditor, if you would pl ease tel
himthe situation,”™ or "I want to put on a potenti al
financial source, would you please tell himwhere we
are and what are your progress paynents."

Henry would be on the phone. | didn't
object to speaking to the <creditor or to the
potential financial source. Henry would stay on the
phone. | think maybe one or two tines, | was
talking alone to the creditors, and I'd basically
tell themthe situation. | didn't pull any punches.

M. Thomas got very upset a few tines,
because, basically, he wanted ne to tell this
creditor or a potential financial source what they
wanted to hear or he wanted ne to tell them And I
can't do that. | have voice ny position as an
Adm ni strative Contracting Oficer. A contractor
can't tell ne what to tell sonebody.

Q So what was it that you were telling

t hese --
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A Again, at this point, to the best of ny
recollection, | wuld say, okay -- let's say
progress paynent one was still under review They

m ght ask when are you going to pay nunber one. I

would have to state, well, when Freedom obtains
adequate financing -- again, |I'm only generalizing
right now | would have to check the record, to see

exactly what was said, if there is such a record of
t hose propositions.

Q Referring to the letter here at page 3,
it says, "Freedomis story," could you read that?
Do you recall telling the bankers this story that's
set forth here?

A Yes. When Freedom Industries incurs
direct labor and direct material costs, an overhead
rate will then be applied, and Freedomw || receive
paynment only then. | would say, not in this vein.
This would have been early on, when the matter of
direct costs and indirect costs and progress arose.

| would have to qualify this statenent

in M. Thomas's letter, stating that this was a

matter of -- that this particular matter was under
Governnment review at that tinme. Wiat | would -- in
ot her words, | wouldn't have phrased it this way.

The i ssue concerning direct and indirect

and the issue concerning progress was being revi ened
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by us at that tine as part of the pre-paynent review

process. And this is what | would have told anybody
that would have called nme, be it a creditor or a
financial backer. | would not have made any sort of
an outright categorical or fail-safe type of
statenent, saying outright, it's denied.

I would say it's a matter we're
reviewing. The normis to have sonething either of
a direct nature there, before you apply indirect
costs. This was an unusual case that is being
reviewed. So in that sense, | would have to qualify
the direction that this statenent is going.

Q |'"d like you to refer, now, to Tab 25.

A Yes. This is a post-award financial
surveillance report, prepared by M. WIIliam Sokes,
who is our DCASMA, New York financial analyst. And
it basically -- It was prepared, as a result of the
vari ous supporting docunents M. Thomas provided as
a result of ny notice of considering suspending
progress paynents.

M. Thomas provided balance sheets,
i ncone st at enent s, vari ous ot her financi al
statenents, that | imediately sent in for review by
our financial services group.

Q This is a result of a request nade by

you - -
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A Yes, it was.

Q -- to review certain docunents?

A Yes, it was, provided by M. -- by
Freedom New York -- Freedom I ndustries.

Q D d anyt hi ng in this post - awar d

financial surveillance report sway you either way,
as far as suspension of progress paynents?

A Yes. This mde -- this basically
clenched -- was the clincher, based on this report,
which was an adverse type of report, from a
financial standpoint. And based on Freedons
inability to provide any source of financing, | had
no choice but to suspend progress paynents until
adequate financing was found to nullify what was in
this post-award financial surveillance report.

| mean, you can read it for yourself.
It says, "It should be fairly obvious the conpany
could not have perforned under this award w thout a
tremendous infusion of equity and/or debt financing,

so on and so forth.

It's clear. You | ook at the various
ratios, the various figures. And you can turn to
the second page of this report, which says

"Conclusion” on the bottom paragraph three. M .
Stokes, on the bottom is saying, "Wthout any valid

financing, which we of DCASR, New York can verify,
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the financial analyst is of the opinion that

Freedom s financial condition is so weak, w thout an
i nfusi on of capital/financing,
that continued performance is in jeopardy."”

If you would, further, go back to the
top of the page, it states that the financial
statenents covered the period 1 July, 1984 to 4
January, '85, "reflects an even worse financial
position in that there is still no bank comm tnent
or a conmmi t ment from any ot her financi al
i nstitutions. The | osses continue, and net worth
shows great indebtedness at 3.7 mllion," so on and
so forth

And then it goes on in the mddle of
t hat paragraph, "This would inply that there are no
stated current assets, zero, upon which to offset or
assert its liabilities,” so on and so forth. So it
painted a pretty poor picture concerning Freedom s
condition and its hopes of comng out of this
condition, in the way of getting financing.

And based on this and based on every
opportunity we gave Freedom it's during the nonth
that elapsed from the date | sent them a letter
consi dering suspension, which was 4 January, '85, to
the time | decided to suspend a nonth later, a nonth

el apsed.
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And during that nonth, there was an

exchange of correspondence with Freedom There were
nmeetings. There were tel ephone discussions. Every
opportunity was given Freedom to cone up wth a
source of credit. W didn't get that. And as a
last resort, | had to suspend progress paynents,
with the stipulation that they be resuned or
initiated, once it came in wth that source of
credit.
Q Referring to Tab 26 of the Governnnent's
Rule 4, is that a copy of your notice of suspension?
A Yes, it is.
Q Wiat was the stated reason for the
suspensi on?
A Ckay. If you look at --
JUDGE GROSSBAUM Can't the letter speak
for itself? | mean, we only have --
MS. HALLAM  Ckay.
JUDGE GROSSBAUM -- can testinony about
all these docunents and what they're saying?
BY Ms. HALLAM
Q Did -- when was -- when were progress
paynments finally paid?
A | believe in early My, 1985.
Q Did the contractor continue to present

progress paynment requests to you?
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A Yes. There was a progress paynent

resubmtted. At the tine of the suspension, early
February, there was -- no, there were two progress
paynments on hand, nunber one -- we submtted nunber
one and nunber two.

| think two days after the suspension,
February 8, 1985, they submtted -- Freedom
submtted a progress paynent nunber three, that was
just for the record. | don't believe there were any
ot her progress paynents until the novation agreenent
occurred, and, you know, had started progress
payment s.

Q What had occurred -- what situations had
changed, that nmade it possible, that resulted in the
payment of progress paynents?

A Well, two main things. The main thing
was Freedom changed source of financial backing,
specifically, $5 million, or whatever figure it was,
five or 5.5, and unrestricted support --
purportedly, an wunrestricted line of <credit from
Bankers Leasing out of Chicago or G encoe, whatever
the place is, Aen Row, Illinois. That was the main
reason.

And al so, the other reason, we novated
the contract, at Freedom s request in its letter of

22 February, '85, to HT Foods.
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Q And what was the purpose -- why was it
novat ed?

A Wiy nme? The Governnent, and not just
mysel f, but the Governnment -- and the reason | say

the Governnent, because of the visibility and it was
i nvol ved in discussions of this.

W had a neeting at Caneron Station in
m d- February, 1985, at the Governnent's, neani ng DLA
Headquarters, DPSC, DCASR, New York, DCASMA, New
York, mnyself as ACO had the responsibility -- was
concerned about peer -- piercing the corporate veil.
Ckay? We were afraid the creditors, because of the
absence of Chapter 11 protection, the absence of
deferred paynents, could force them out of business.

And we -- our progress payments -- what
the CGovernnent has invested in Freedom could be
j eopardi zed, because they could, possibly, seize the
assets, including our progress paynment inventory.
We felt additional protection was necessary.

And during the discussion -- during the
nmeeting at Caneron Station, the matter of novation
was raised, in private, by the Governnent, to the
best of ny recollection, posed to Freedom

When Freedom was at the neeting, about a
week |ater, Freedom came in wth a letter saying,

"We ask you to novate." Discussion of the novation
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occurred at the neeting in md-February. And we had

an interest in novating. W had not -- we didn't,
you know, we didn't nake the decision. Freedom
asked for the novation. We di scussed novation at

the neeting, but Freedom asked for it in a letter, a

week | ater.
Q Did you approve the novation?
A Yes, | did.
Q Was your approval necessary or sought?
A Mandat ory by regul ati on.
Q And what was your approval based on?
A W did a conplete review of Freedoms

novati on request package, as required by the DAR

Def ense  Acquisition Regul ation. That revi ew
included -- we had -- | had to determine if the
successor conpany, meaning HT  Foods, was a

responsi bl e conpany.

And I'm required to do a financial
review, a production capability review I could
even do a quality review | had no notify Caneron

Station. They have 30 days to respond. That's
required. | had to do a legal review of the
docunent s. And it was an intensive and extensive
review, required by the regulations, to determne
whet her or not HT Foods was a responsible conpany

and coul d performunder the contract.
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Q You nentioned that Freedom cane through

with a letter of conmmtnent. Was that letter of
commtnment to Freedom or HT Foods?

A | woul d have to check the records, to be
honest with you.

Q VWhat was -- was financial stability part
of HT Foods' responsibility determ nation?

A Yes. Yes. HT Foods had to show that it
was a viable contractor. One of the conditions we
presented to Freedom at the big neeting at Caneron
Station in -- February 14th, 1985, was that we
needed a letter of commtnment from a financial
institution that was a viable financial institution,
not a fly-by-night concern, that we needed a viable
-- we needed a commtnent froma viable institution.

Q I'"d like you to refer to Tab 40 of the
Governnent's Rule 4. Is this your nenory as to --

about the comm tnent of Freedom or HT Foods?

A Tab 40? Was the -- it's on Tab 407?
Q Tab 40.
A Ckay. May | look at this for a nonent?
(Wher eupon, t he W t ness
revi ewed
docunent .)
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THE W TNESS: Al right. This is a

letter from Freedom addressed to nyself, dated 20
March. And -- well, basically, this --

JUDGE GROSSBAUM She's not asking you
what the letter is. There's a question for you.

What is it that you want the witness to
testify about? H's recollection of a letter of
comm t ment or what?

M5. HALLAM  Wiet her the conm tnent was
to HT Foods or to Freedom I ndustries.

THE W TNESS: Yes. One of t he
attachnents --

JUDGE GROSSBAUM  You don't need to tel
us about the attachnents.

THE WTNESS: |'msorry.

JUDGE GROSSBAUM You just need this
letter to refresh your recollection. Based on the
refreshnent of your recollection, can you answer the
guestion, whether or not Bankers Leasing's letter of
commtnment was to Freedomor to HT Foods?

THE W TNESS: Yes, | can, Your Honor.
It was to HT Foods.

BY Ms. HALLAM

Q As part of vyour review of HI Foods
responsibility, did you review also the letter of

comm t nent ?
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A Yes, | did.

Q Was that Jletter of commtnent found
satisfactory?

A Wt hout checking the record, | -- well,
eventually I'd say -- wthout checking the record,
don't know if that particular letter was found
sati sfactory or possibly a subsequent letter.

But the commtnent, eventually, was
found to be satisfactory, whether in this form --
whether in the form dated 28 February '85 or sone
revised form | wouldn't know, w thout checking the
record. But ultimately, a commtnent from Bankers

Leasing was found to be satisfactory.

Q Do you know if that commtnment was
conditional, in any way?
A It was supposed to be an unrestricted

line of credit with Bankers Leasing.

Q And is there anything else that was
requi red, prior to the paynment of progress paynents?

A Yes. O course, we would have to do, of
course, a review of the progress paynents, which is
st andar d. But as long as we had a letter of
commtnment and the contract was novated and, of
course, the buying activity wanted the contract to

continue, those would be pluses.
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And, of course, we would -- any progress

paynment submtted would be subject to a review,
whet her on a pre- or post-paynent basis. And then,
of course, | would nmake a decision to pay or not to
pay.

Q Cetting back to the suspension, what
factors do you consider in deciding to suspend
progress paynments?

A | consider the factors cited in the
progress paynent clause and DAR Appendix C,
specifically, unsati sfactory financial condition
t hat endangers performance, such as the case here.
It could be failure to make progress, failure to
conply with a material aspect of the contract.
There's a whole list of reasons for an ACO to
consi der suspending or reducing a progress paynment.

Q Referring to the Governnment's Exhibit
G 1, can you identify that?

A Yes. This is DAR Appendix E, which is
the progress paynent, Part V, of Appendix E to the
DAR, which is our bible concerning progress paynent
rul es and regul ati ons.

Q And were you adm nistering this contract
under the DAR, rather than the FAR?

A Yes, | was.
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Q Can you point out, right offhand in

here, where -- is this Appendix the provision that
you were testifying to with regard to the factors
that you considered in suspendi ng progress paynents?
Is that contained in here?

A Yes, | can.

JUDGE GROSSBAUM  kay. Do you want to
offer this as an official docunent?

M5. HALLAM  Yes.

JUDGE  GROSSBAUM l's t here any
obj ecti on?

MR. MACA LL: No objection.

JUDGE GROSSBAUM Okay. W t hout
objection, the Governnment's proposed Exhibit G1,
which is -- presunes to -- appears to be a conplete
extract from the Part V of DAR Appendix E, as it
existed in the early 1980's. It is admtted as
Exhibit G 1.

(Wher eupon, t he docunent
identified as Governnment' s
Exhibit G1 was received in
evi dence.)

MR. MACA LL: Your Honor, may | back up
one step?

JUDGE GROSSBAUM  Go ahead.
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MR MACA LL: | said no objection. I

just -- | don't think the record is as clear as |

would Iike. Can | ask one voir dire question of the

W t ness?
JUDGE GROSSBAUM  Certainly.
VO R DI RE
BY MR MACA LL:
Q M. Liebman, are these -- is -- does

Exhibit G 1 contain portions of the Defense Contract
Fi nancing Regulations that you relied on in your
adm nistration of this particular contract?

A Yes, it does.

MR, MACA LL: Wth that wunderstanding,
Your Honor, | have no objection to G 1.

JUDGE GROSSBAUM  Ckay.

THE W TNESS: Cetting back to your
specific question, it's E5-24, which is the title,
Suspension or Reduction of Paynents-Ceneral. I t
outlines the basis for suspending or reducing
progress paynents.

Q Turning nowto --

JUDGE GROSSBAUM Are you saying E5-24
or E-247

THE W TNESS: I'"'m sorry, E-524. ' m

sorry.
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M5 HALLAM |"m sorry, Your Honor. The

pages are out of order here. And | forgot that | --
JUDGE GROSSBAUM That's okay, as |ong

as the pages are there.

M5. HALLAM They are there. | have the
copi es. "Il get them renunbered, in the right
or der.

DI RECT EXAM NATI ON ( CONTI NUED)
BY M5. HALLAM
Q l'"d like you to refer now to Governnent
Exhibit G 3.
A G 3?
Q Yes.
A Ckay.

MR MACA LL: Your Honor, just for the
record, so it is clear, can we substitute the -- |
don't have -- this has nore pages than | had, |
t hi nk. |"'m not sure about that. But can we
substitute what was just produced and nake this G1
or put this as a part of the record?

JUDGE GROSSBAUM Well, you' ve got the
sane nunber of pages. You' ve got 36 pages. Vel |,
G1 -- we'll wuse this -- we'll use the, what is
called as G 1. We'l|l use the conpilation that the
Governnment counsel has just provided, because the

pages are in order.
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MR, MACA LL: Thank you.

BY Ms. HALLAM

Q Wul d you tell us what this docunent at
G3is?
A Yes. This is the progress paynent

portion of our agency manual, specifically, DLAM
8105.1, which is the Defense Logistics Agency Manual
for Contract Adm nistration Services. |It's guidance
for the ACO for admnistering contracts. | t
i npl enents the DAR regul ati ons.

Q And did you follow this guidance in

making your determnation to suspend progress

paynment s?
A Yes, | did.
M5. HALLAM |1'd like to nove this --
JUDGE CROSSBAUM Ckay. Is this

publ i shed anywhere? 1Is this manual public?

THE WTNESS: | believe it is available
fromthe Governnment Printing Ofice.

JUDGE GROSSBAUM It's not published in
t he Federal Register?

THE WTNESS: | do not know.

JUDGE GROSSBAUM And what does DLAM
stand for?

THE W TNESS: Def ense Logi stics Agency

Manual for Contract Adm nistration Services. They
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have one for production, one for quality, various
functional el enents.
JUDGE GROSSBAUM  Any obj ection?
MR. MACA LL: Nope, no objection.
JUDGE GROSSBAUM Then wi t hout
objection, Exhibit G3 is admtted.
(Wher eupon, t he docunent
previ ously mar ked for
identification as Exhibit G3
was admtted into evidence.)

BY Ms. HALLAM

Q You have testified t hat progress
paynents, they got to be paid in the April, "85 tinme
frame?

A W nmade the --

JUDGE GROSSBAUM He didn't testify

about that. He testified it was early May of '85.

THE WTNESS: May of ' 85.

JUDGE GROSSBAUM Ckay. Since we've
finished with suspension progress paynents and |
want to start into a new era when Freedom was bei ng
paid progress paynents, why don't we take a recess
for an hour and 25 mnutes. W'I|l be back here at
20 mnutes after two.

(Wher eupon, there was a recess

for lunch.)
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A-F-T-EERNOON SESSI-ON

2:23 p.m
JUDGE GROSSBAUM  This hearing wll cone
to order. Please continue.
BY Ms. HALLAM

Q M. Liebman, 1'd like to refer you to
Appel lant's Exhibit F-49. Tell us what the purpose
of this letter was.

A Yes. The purpose of this letter was to
confirmthe conmtnents nade at Caneron Station, at
a neeting held on the 14th of February, 1985. This
letter was witten the day after, on 15 February,
1985.

Q And what were those comm tnments?

A Basically, that a $3.8 mllion line of
credit was needed by Freedom and from a reliable,
reput abl e and verifiable source of credit, and al so,
sufficient i nformation, nmeani ng docunent ati on
records, was required -- were required to support
progress paynent requests and that these actions
were to be acconplished at no additional cost to the
Governnment and that -- | also indicated in the
letter that these conditions would also apply to HT
Foods, should the contract be so novat ed.

Also, | indicated that the $3.8 mllion

line of <credit wwuld also have to include a
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tinmetable, regarding the actual transfer of funds,

you know, to Freedom
Q And when was the contract -- when did
Freedom provi de a novation agreenent, if you recall?
A During March of 1985, to the best of ny
knowl edge and recollection, the novation docunents
were submtted, at various tinmes, because there was

i nadequacies with sone of the docunents. There had

to be resubmttals, things |ike that. But it was
during the March and -- '85, April '85 tine frane.

Q And when was the novation agreenent
approved?

A 17 April, 1985.

Q And what took place during that period,

when the novation agreenent was submtted and when
it was approved?

A W had -- DCASMA, New York had to
conduct a review concerning whether or not HT Foods
is a responsible conpany. And this is part of the
DAR regulations per our DLAM regulations, which
i npl enments the DAR

And the review enconpassed audit,
financial check, production check, quality check,
you nane it. And this -- legal check. It also had

to be reviewed by Caneron Station, which is
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required. And there's a 30-day -- m ninum 30-day

time period for that.
Now, |et ne backtrack -- a maxi mum of 30
days instead of a mninum W have to give Caneron

Station 30 days to review the novation package.

Q Is that an internal requirenent or --
A No. This is part of -- it's, basically,
in the FAR There's a section in the -- in the DAR

There's a section in the DAR concerning novation
agreenents. And also, it's part of our DLAM which
inplenments the DAR, that | nust follow in these
pr ocedur es.

JUDGE CGROSSBAUM ["'m not clear on your
answer to the question. D d the question have to do
with the 30 days in which the 30 days is sonething
that was an internal procedure? Wasn't that the
| ast question, about the 30 days?

M5, HALLAM Well, just the entire
process, the review by Headquarters, Caner on
Stati on.

JUDGE GROSSBAUM Yes, the Headquarters
review, is that sonething that's called for in the
DAR?

THE W TNESS: Yes. You nust go to the
Service Command involved with the contracts. If it

was an Arny contract, you would have to go to the
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Arny Materiel Command for -- to get their opinion.

W send a standard letter out to the Navy Material
Command if it's a Navy contract.

In this case, it was --

JUDGE GROSSBAUM The question is, is
this a DAR requirenent?

THE WTNESS: It's a DAR requi renent and
al so a DLAM requi renent.

JUDGE CROSSBAUM Vell, which is the
DLAM requi rement and which is the DAR requirenent?

THE W TNESS: I would have to |ook at
both regul ati ons. But it's a -- DLAM i npl enent s
the DAR, and there is a --

JUDGE GROSSBAUM |s this the 30 days --
is that sonmething that's specified in the DAR or is
that specified in the DLAM?

THE WTNESS: | would have to check the
regul ati ons, Your Honor.

JUDGE GROSSBAUM Do you have the DLAM
in front of you?

THE W TNESS. No. I only have the
progress paynent portion of it. No, | do not have

t he novati ons.

JUDGE GROSSBAUM No novati ons.
VWhatever it is, it will show It won't show -- if
it's a DLAM requirenent, it won't show in this

NEAL R GROSS
COURT REPORTERS AND TRANSCRI BERS
1323 RHODE | SLAND AVENUE, N. W
(202) 234-4433 WASHI NGTON, D.C. 20005 (202) 234-4433




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26

1-124
record, because we don't have that requirenent in

this record. That manual is not a published
docunent .
Go ahead.
THE W TNESS. But --
JUDGE GROSSBAUM  Go ahead. Answer the
next question. [|'msorry.
BY Ms. HALLAM
Q I'd Ilike you to refer, now, to
Appellant's Rule 4, Tab F-232. It's up top at
sub-tab entitled progress paynent nunber one.
| believe you're looking at the wong
sub-tab. You're |ooking at Freedom I ndustries --
A Progress paynent one?
Q Yeah. We're referring to the sub-tab
entitled progress paynent nunber one, which, |

think, is the fourth sub-tab.

A Ch, okay. Ch, okay. You're right.
Ckay.

Q Could you tell us what that is?

A kay. They' re several docunents here,

one of which is the progress paynent nunber one,
from HT Food Products. And this is dated 10 April

1985, but it was not approved until -- in fact, this
was dated before the novation, and it was approved

by me on the -- in a reduced anmount. | reduced this
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in a small anount. | approved it in the anount of

$I.7 mllion on the 6th of May, 1985.

Q Wuld you refer to the first page of
t hat sub-tab?

A Yes.

Q What is that?

A This is a check, a copy of the check for
progress paynent one, in the anount of $1.7, from
the Treasurer of the United States to Bankers
Leasi ng and -- because Bankers Leasing was the

assi gnee, under the contract.

Q Tel |l us what day that's dated?
A May 6th. We paid it the sane day | paid
the progress paynent. | arranged a special paynent,

whi ch is very unusual

Q Tell us what that $1.7 million includes?
A kay. | would have to -- well, it's not
in the tab, but | would have to check the progress

paynent file or perhaps the docunents are in one of
the files here, to see exactly what the $1.7 million
consi sted of.

JUDGE GROSSBAUM  Woul d it have included
anything nore than the 1.767 mllion that was
requested in the progress paynment?

THE W TNESS: No. Well, he requested

1.766. | approved $1.7. Wat the elenents were --
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JUDGE CGROSSBAUM Well, that's what

you' re being asked, isn't it?

THE W TNESS: Yes. Wt hout seeing the
backup sheets with the progress paynent form backup
sheet, breaking down the costs, as required -- |
believe it's, possibly, in our Rule 4 File. |If not,
it's, of course, in the record, back in ny office,
because every progress paynment request is backed up
by a breakdown of costs. And off the top of ny
head, | just don't recall,you know. I'"d have to
check the record and see what's in there.

BY Ms. HALLAM

Q Does this include paynments on what had
been submtted as progress paynent nunber one,
nunber two and nunber three?

A Ch, | would presune -- | would have to

say yes, that they would be costs frominception of

the contract to the -- to that date, that would be
included in the progress paynent request, yes. I n
fact, it says, "costs under this contract." Section

2 of the form says, "Statenent of Costs under this
Contract through 5 April, '85." So I'd have to
presunme it's from inception of the contract to the
5th of April, 1985.

In fact, the -- although it was -- |I'm

just noticing although it was dated the 10th of
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April on the next page, it was received by ne,

because there's a receipt here. It was received on
the 25th of April in '85.

Q I'd like you to refer to Governnment's
Exhi bit or Government's Rule 4, Tab 54 --

JUDGE GROSSBAUM Wai t . Before we go
on, could you explain to us how we can tell, by
| ooking at this pre-awards acceptance, this docunent
i nvoi ce acceptance, that bears at the top a date of
25 April, 1985, that that sonehow represents the day
that this was received by you?

THE W TNESS: Well, the only thing I'm
alluding to -- | nean, | could be wong, because |

know M. Thomas, or whoever he would send down with

the progress paynent -- they usually hand-carried
the progress paynent -- wuld have ne sign a
receipt.

The only thing that leads ne to this
concl usion --

JUDGE GROSSBAUM Is this a receipt?

THE WTNESS: Well, the only thing that
leads nme to this conclusion, Your Honor, is the
statenents here at the beginning of the third |ine,
where it says, "Has been received by the
under si gned, " "The attached invoice, progress

paynment one, has been received by the undersigned.”
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| could be wong. It could have been
received a few days earlier. | may not be -- |
would have to admt that | may not be exactly

accurate in this concl usion.

JUDGE GROSSBAUM well, | nean, who --
would M. Thomas be preparing a nenorandum on DLA,
DCASR | et t er head?

THE WTNESS: No. No. He would have his
own form and that was the usual -- so | could be
wong in this case, Your Honor. (Obviously, it's --
obviously, this was the -- well, | could be wong.
| was just going by the word "received."

JUDGE GROSSBAUM  kay. Conti nue.

BY Ms. HALLAM

Q Turning to Governnent's Rule 4, Tab 54
- - A Yes. This is an audit report for
progress paynent two, submtted by HT Foods. The
report is dated 12 June, 1985.

JUDGE GROSSBAUM | didn't know that
there was a question. Al you had been asked to do
was to turn to a particular docunent. You're going
to have to wait till you' re asked a question.

BY Ms. HALLAM

Q This audit report on progress paynment

nunber two, is that on the progress paynent request
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that is at Appellant's Rule 4 at F-232, sub-tab

entitled progress paynent nunber two?

A Yes, it is.

Q Is it correct that there had been a
previ ous progress paynent nunber two subm ssion, the
one that 1is under sub-tab Freedom Industries
progress paynment nunber two?

A Yes. There had been an earlier
subm ssion, neaning nunber two, in the early '85
tinme period, from Freedom I ndustries, per se.

Q And  what does this audi t report
recommend, as far as paynent?

A The audit report is recomending that

zero be paid on the request.

Q And how nmuch did you pay under the
request ?

A | paid $332, 421.

Q And how much was requested?

A The requested anpbunt was $673, 074.

Q Do you recall what your paynment
i ncl udes?

A | woul d have to check the record.

Q Wiy didn't you follow the DCAA' s
recommendation to pay zero anount?
A DCAA was still refusing to recognize

progress paynents, unless there was "direct
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progress” under the contract. They never bought off

on our position that all costs were directly rel ated
to this contract. Their position was, wthout
physi cal progress, zero should be paid.
And, of cour se, I was t he
deci si on- maker, and, of course, | deenmed otherw se.
Q Let's take you back to progress paynent
nunber one. I'd like you to refer to Governnent
Exhibit G4, page 14, paragraph 7. Does that

refresh your menory as to what progress paynent?

A G 4? My | ask which page?

Q Fourt een.

A Fourt een.

Q Par agraph 7. Does that reflect or

refresh your nenory as to what progress paynent
nunmber one included, the $1.7 mllion?

A Yes. Yes. It sort of -- it has nore
specifics concerning ny original contention that it
went back to day one, neaning, since inception of
the contract.

Q D d t hat i ncl ude t he Appel lant's
progress paynent nunber one, two and three?

A It included Freedom I ndustries' progress
paynents one, two and three, yes.

Q And are they the progress paynent

requests that are included in Freedoms Rule 4, Tab
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231 under sub-tabs entitled "Freedom |I|ndustries

Progress Paynent Nunber One, Nunber Two and Nunber

Three"?
A Yes.
Q Ckay. | just want to clarify, for the

record, what progress paynents went to what paynent.

JUDGE GROSSBAUM |s there anything in
this paragraph 7 that you just |ooked at at page 14
of Exhibit G4 that m ght give you another idea as
to the date that you received progress paynment
nunber -- request nunber one?

THE W TNESS: Yes, Your Honor, the 17th
of April, 1985.

JUDGE GROSSBAUM  Thank you.

BY Ms. HALLAM

Q So by paying progress paynment nunber

t wo, you did not follow DCA's -- DCAA' s
recommendation as far as their opinion of tying

paynents to progress?

A That is correct.

Q Did DCAA, with their review of progress
paynent nunber t wo, raise an issue as to
capitalization -- capital equipnment, rather?

A Yes. May | be permtted just to quickly

refresh ny nmenory of this?

(Wher eupon, the w tness
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revi ewed t he docunent.)

THE W TNESS: Yes. On page 3 of the
audi t report, t hey ment i on qual ity control
equi pnent, automation buil di ng managenent costs, and
equi pnent costs, which are normally capitalized and
not expensed 100 percent.

BY Ms. HALLAM

Q What was the issue here?
A Basically -- now, |let ne just backtrack,
one second. Ckay. Basically, you can't bill for

t hese type of costs, under normal conditions, at 100
percent. You can only capitalize or depreciate

them and, perhaps, that's a better word.

You bill for the depreciated value of
this equipnent. You know, you're dealing wth
capital type equipnent -- okay -- equipnent that's

going to be used for other contracts, not just for
the instant contract.

You're not dealing with special tooling,
special test equipnent. And in -- per accepted
accounting principles and practices, these costs
should be expensed or spread out or capitalized,
depr eci at ed. They're not to billed 100 percent
under normal conditions.

JUDGE GROSSBAUM When you say "these

costs should be expensed,” and then you say, "these
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costs should be capitalized," are those two concepts

mut ual 'y excl usive?

THE W TNESS: You're right, Your Honor
By expense, neaning you put sonething down 100
percent. Again, |'m not an accountant. But by
expensi ng sonething, I would normally interpret that
to nmean 100 percent paynent.

And this was the -- DCA s position was
that the billings for these types of equipnment
violated generally accepted accounting practices,
and accordingly, they disallowed them as being
eligible for progress paynent purposes. And t hat
was their recommendation to ne.

BY Ms. HALLAM

Q Did you follow their recomrendation with

regard to excluding the costs of capital equipnent?

A Regardi ng expensing them 100 percent,
yes, | did. | agreed with DCAA in this particular
situation.

Q To your knowl edge, is this the first

progress paynent where this issue canme up?

A To ny know edge, it was the first
progress paynents concerning the equipnent issue. |
could be wong, you know. | would have to check the
record. But to the best of nmy know edge, this was

probably the first time this cane up
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Q I'"d like you to refer to what's been

mar ked as Governnent Exhibit G 2.

A Yes.
Q I f you woul d explain what this is.
A This is from the DAR, the Section 15,

that is our "Bible for Contract Cost Principles and
Procedures.” And it has a -- the regulations, the
DAR regul ations concerning depreciation of DAR
15- 205. 9.

Q Dd you rely on these regulations or
follow these regulations in elimnating the costs
for capital equipnent from paynent, of progress
paynment nunber two?

A Yes, | did.

M5. HALLAM |1'd |Iike what's been narked
as CGovernment G2 admtted into evidence.
MR. MACA LL: Your Honor, we do not have
a copy of G2. W have G1, G3, GA4.
W have no objection, Your Honor, to
G 2.
JUDGE CROSSBAUM Wt hout objection,
Governnent's proposed Exhibit G2 is admtted.
(Wher eupon, t he docunent
previ ously mar ked for
identification as Exhibit G2

was received in evidence.)
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BY Ms. HALLAM

Q Referring back, again, to Governnment's
Rul e 4, Tab 54, page 3, paragraph F --

A Yes.

Q That paragraph says that an assist audit

i s being obtained.

A Yes.
Q What does that nean?
A W had subcontractor progress paynent

requests included in this progress paynent from
Cadi |l ac Products, Del Monte and Trans-Packers. The
sane rules and regulations apply to subcontractors
as they do to prime contractors that involve
progress paynents.

You had, actually a sub -- you had,
actual ly, subcontractor progress paynent requests.
So we had to request full-blown reviews by the | ocal
DCASMA' s of these particular subcontractors. And
sonme were in various parts of the country.

W did full-blown audit, t echni ca

pricing reviews by local DCASMA's. | think Cadillac
was out of M chigan. Del Monte, where they were.
Trans-Packers, | think, was in New York City. So we
had to wait -- before | —could act on these

subcontractor dollars, progress paynment dollars, |

had to get the results of reviews.
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Q Were these -- were -- was this -- was --

were any of these subcontractors' costs included in

your paynment of progress paynent nunber two?

A To the best of nmy know edge, they were
not, no. | -- again, | would have to check the
record. | mght not have -- | would have to check
the record. | mght not have had the results of any

of them O maybe | did have the results of one or
nor e. | would have to check the record, to be
honest with you.

If the results were not in, | could say
| could not have acted on these requests, at that
time.

Q And what date was progress paynent
nunber two nmade?

A | approved progress paynent 92 on the
3rd of June, 1985.

Q What day is the check dated?

A The check is dated the 6th of June,
1985.

Q Referring back, agai n, now, to
Governnent's Rule 4, Tab 54.

A | think we have answered the question,
because I'msaying, if the auditor had stated --

Q "' mon the next question.

A Oh, I"'msorry. 1l'msorry.
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Q VWhat is the date of this audit report?

Wiy was it issued before the audit report was even

i ssued?

A | -- it's a verbal. | would go --
proceed on verbal. My instructions to DCAA was
give ne verbal. Don't wait for the witten report.

| don't want to wait for the witten report. We'll
save tine. So | proceeded, based on a verbal from
DCAA.

Q s that your course of action through
the entire contract?

A Ch, absolutely. Yes.

Q I'd like you to refer, now, to
Governnment's Rule 4, Exhibit 57.

A Yes.

A Could you tell us how rnmuch DCAA

recommends for progress paynent nunber three?

A Zer o.
Q And this audit report lays -- does this
audi t report | ay out t he basi s of t he

recommendat i on?

A Yes, it does.

Q Referring to Appellant's Exhibit F-232,
sub-tab, tab entitled "Progress Paynent Nunber
Three," is that the request that's the subject of

this audit?
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A Yes. Although the dollars are off, for
sone reason, the Appellant's tab has 535, 767 being
requested, and the audit report indicates 544, 086
bei ng requested. So | don't know, offhand, the

reason for the disparity.

JUDGE CGROSSBAUM How nmuch did vyou
approve?

THE WTNESS: |'msorry?

JUDGE CGROSSBAUM How nmuch did vyou
approve?

THE W TNESS: kay. | think it's -- |1

approved $535,767, on the 24th of June. There's a
copy of a check here
BY Ms. HALLAM
Q So, again, you went against DCAA' s
recomrendati on?
A That is correct.
Q And you paid t he entire anount
request ed?
A That is correct.
JUDGE GROSSBAUM  Don't go too fast.
M5. HALLAM  Excuse ne?
JUDGE GROSSBAUM Don't go too fast.
Did DCAA -- were there any costs of a capital nature

in this particular --
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THE WTNESS: My | look at the request

for a m nute?

JUDGE GROSSBAUM Sur e

THE W TNESS: Apparently not, Your
Honor .
JUDGE GROSSBAUM  Okay.
BY M5. HALLAM
Q I'd like you to refer, now, to
Governnent's Rule 4, Tab 58. Is this one of the

assist audits that you had spoken about previously?

A Yes, it is.

Q Are subcontractors' costs, generally,
treated separately for progress paynents purposes?

Q wel |, they're part of the prinme
contractor's progress paynent request and so broken
out on the progress paynent form But a separate
revi ew nust be done of the sub, to determ ne whether
or not the sub has an adequate accounting system or
not .

If the sub does have an adequate
accounting systemand there are no problens, you can
do periodic reviews.

Q I'd like you, now, to refer to
Appellant's Rule 4, Tab F-232, sub-tab entitled
"Progress Paynent Nunber Four."

A Yes.

NEAL R GROSS
COURT REPORTERS AND TRANSCRI BERS
1323 RHODE | SLAND AVENUE, N. W
(202) 234-4433 WASHI NGTON, D.C. 20005 (202) 234-4433




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26

1-140
Q Could you tell us what that paynent was

for?

A This is a progress paynent for $170, 689
for Cadillac Products, Incorporated.

Q l"d |ike you, now, to refer to Tab 60 of
the Governnent's Rul e 4.

A Yes.

Q s this advisory report on the review of
progress paynent request nunber four?

A It is.

Q Does that have any connection to the
actual progress paynent nunber four?

A No, because it was an admnistrative
change. The $170,689 referred to in the Appellant's
Rule 4, was only from Cadillac Products and was tied
in or is tied into the previous exhibit, the
Previous Rule 4 File you showed ne, that's Tab 58.

Wen you look at the audit report for

Cadillac, which is Tab 58 of the Rule 4, that

addressed the $170, 689. There was a -- the record
shows -- and again, 1'd have to start checking the
records -- that for some reason, there was an

adm ni strative change. And | think it had -- tie-in
-- it's related to the Cadillac situation.
In other words, | paid Cadillac under

progress paynent four, and | think the second nunber
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four, Freedomis request, was changed to five, for

adm ni strative purposes, to account for the costs
that are above and beyond Cadill ac. W needed a
separate progress paynment nunber, just to pay

Cadi l I ac al one.

Q Ckay.
A And there was a letter in the file
docunenting all of this. | don't know if it's in

the Rule 4, but it's inny file in the office.

Q What did DCAA recommend for paynment on
what they reviewed as progress paynment nunber four?

A Ri ght. Wiich was -- as | said, was
adm ni stratively changed. They reconmmended that
zero be paid.

Q And agai n, t he basi s of their

recommendations are set forth in this report?

A Yes, they are.

Q Did anything in this report cause you
concern?

A May | briefly look at the --

Q Yes.

A Ckay.

(Wher eupon, t he W t ness

revi ewed

t he docunent.)

M5. HALLAM  Yeah.
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THE W TNESS: Yes. Yes. Yes. It's on

page 5 and 6. May | highlight sonme of the --
BY Ms. HALLAM
Yes.

A kay, on 5 and 6. DCA is saying in the
m ddl e of page 5, "Based on the above conditions, we
cannot place any reliance on the contractor's books
and records. Ther ef or e, we consi der t he
contractor's accounting system inadequate for
pur poses of progress paynents."

That made it inpossible for ne to pay
progress paynents.

Q Why did that rmake it inpossible?

A In order to -- in order for a conpany to
receive progress paynents, the accounting system
must be deened acceptable for progress paynent
pur poses, and t he agency t hat makes t hat
determnation is the Defense Contract Audit Agency.
That created a serious problem

Also, if you wll turn to page 6, the
paragraph states, "In summary, the contractor's

financial condition is not adequate for perfornance

of the contract. As previously reported, the
contractor is insolvent. In the absence of the
required (cash flow working -capital, it is
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exceedingly doubtful the contractor can conplete

this contract.

Q You didn't mention that t he DAR
prohibits --

A Yes, the DAR specifically states --

Q DAR Appendi x E?

A Yes.

Q Did you have any di scussions with anyone

at DCAA concerning their findings and concl usi ons?

A Yes. Ed Hintz, who was our counsel, and
myself went to DCAA during that tine frame -- it
m ght have been right after the report, 1'm not
sure, but -- to discuss in depth the situation and

t he seriousness of what was happeni ng.
And also, | discussed this matter wth
-- | briefed DPSC. | briefed the Comanders' |evels
at both DCASMA and DCASMR, New York. And |I'm sure
DLA was al erted through our various point papers and
based on our lines of communication with DLA So
everyone was alerted that | was now faced with the
pr ospect of consi deri ng suspendi ng pr ogress
paynments, again, because of an inadequate accounting
system
Q Under the Governnent's Rule 4, Tab 60
there's a sub-tab A Can you just tell us what the

pur pose of this docunent is?
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A Yes. This is a pricing report that's
prepared for every progress paynent. It cones from
our Financial Services Branch. And it's for
progress paynent five. Renmenber, | said earlier

during the testinony that it was admnistratively
changed fromfour to five, the non-Cadillac portion,
you know, of the costs.
Do you want nme to read further into

t hi s?

Q No.

A Ckay. And pricing is recomendi ng that
zero be paid.

Q What's the purpose of having pricing do

a review of the progress paynent, in addition to
DCAA?

A Well, there are several reasons. One,
pricing marries the -- they analyze and marry

together the audit report from DCAA and the
production report fromthe Industrial Specialist and
create their own report and also provide their own
i ndependent view of the situation. And, if
necessary, they'll do what they call a financial
services revi ew.

So it goes above and beyond the audit
t echni cal . It regards price -- the pricing aspect

or opinion of the situation and recomrendati ons and
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al so, the financial services recommendation. And it

all conmes to ne.
Q Referring to sub-tab B under Tab 60 of

the Governnent's Rule 4 --

A Yes.

Q -- what is this docunent?

A This is the production review of the
progress -- of progress -- well, in this case, it's

progress paynents five, six and seven, dated 21
Cctober, "85. And it's a -- basically, a production
status of the contract.

Q Wth al | t he pr ogr ess paynment
subm ssi ons under Contract 0591, was there a pricing
anal ysis done, plus a technical analysis plus the
audi t?

A Every progress paynent, except one, |
believe, which was just an admnistrative progress
payment or just sone previous progress paynents --
but every one, per se, except that admnistrative
one -- not the Cadillac one, that's a different one,
involved a full review, pricing audit, etcetera.

Q Wth regard to the recomendati ons nade
or the recomendati on nade by the pricing analysis,

what -- did you rely on that reconmmendati on -- what
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A | relied -- | nmade the decision. I
considered all recomrendations. All recomendations
were informations to ne.

Q Were vyou required to give greater
credence to any particul ar reconmendation?

A Well, obviously, sonme are nobre severe
than others -- you have to take nore seriously.
Qobviously, you're sort of tied in when DCAA says the
accounting system is unacceptable. And unl ess |
have a basis to overrule them it's very difficult,
obvi ousl y.

But obvi ousl vy, we take everything
seriously, sonme nore so than others. Obviously, if
you have an unacceptabl e accounting system that's
very serious. O if you're insolvent, you know, if
you' re goi ng out of business, that's very serious.

So there are different degrees of
information that would cone to ne, and | would have
to weigh everything and assign inportance as the
situation arises.

Q Wth regard to DCAA s determ nation that
the contractor was insolvent, is that sonething that
you had spoken to one of the auditor's about?

A Well, it was nothing new, you know. W
knew he was insol vent. So this was not really new

i nf ormati on.
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Q Didn't the contractor get a letter of
credit?
A Ri ght. But it wasn't being utilized.

That letter of credit wasn't being utilized in the
way that it was intended to. It was supposed to be
an unrestricted line of credit, and it was not being
used that way.

Bankers Leasing tied, you know -- posed
certain restrictions.

Q What restrictions did Bankers --

A They, basically, tied in noney -- in the
mai n. They tied in advancing any noney to paynent
of pr ogr ess paynent s or what t hey cal |l ed
receivables. Instead of being an unrestricted line
of credit, it became accounts-receivable financing.

Bankers Leasing woul dn't advance noney
w thout sone assurance from ne that progress
paynments were flow ng. In fact, Bankers Leasing
used to call nme, wanting to know what | was
rel easing, before they would rel ease noney to Henry
Thonas. And al so, Henry Thomas didn't want to --
really wasn't keen on draw ng upon Bankers Leasing,
because they woul d have to pay interest.

Q How do you know that Bankers Leasing

would not release the noney until they got sone
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confirmation fromyou, as far as what you were going

to pay?

A Wll, two ways. One, fromBill Stokes,
who constantly was dealing with Bankers Leasing.
They were on the phone all the tinme with Bankers
Leasing, nonitoring the whole arrangenent, because
this was a tightly nonitored, a closely nonitored
si tuation, meani ng between Bankers Leasing in
relation to Freedom
So, from Bill Stokes, and also, based on ny own
phone calls from the people up at Bankers Leasing.
They'd call me fromChicago all the tine, wanting to
know when |' m payi ng noney.

So it becane clear that there was a
restriction here.

Q After receiving the audit report at Tab

60, what action did you take?

A | would have to check the record, if |
may.
May | refer to -- it's in one of the Rule 4 Files.
Q | refer you to CGovernnment Exhibit 4,

page 35. Does that refresh your nmenory?
A Government Exhibit Rule 4 or --

Q Governnent Exhibit G 4.
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A Oh, I"'msorry. Okay. Because | believe

| did pay a good part of this. | just wanted to
check the record.
JUDGE GROSSBAUM  Wait, just a second.
(Wher eupon, there was a brief
recess.)
THE WTNESS: Gkay. This is Governnent
Exhibit 4, Rule 45?7 Page 457
BY Ms. HALLAM
Q Thirty-five.
Q I'"'m sorry, okay. May | have the

opportunity to read it, for a nonent --

Q Yes.
Q -- to look at it? Ckay.
(Wher eupon t he W t ness
revi ewed

t he docunent.)

THE WTNESS: Yes. It, basically, talks
about, you know, the inadequacy of the accounting
system and nentions progress paynents five and si X.

BY Ms. HALLAM

Q Does it refresh your nenory as to what

action you took, as a result of getting that audit

report?
A Yes. In the second --
Q What action did you take?
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A Yes, that | sent Freedom -- on the
bottom of page 35 -- | sent Freedoma letter on the
23rd of  August, advi sing that after careful
consideration, | was considering returning progress

paynment five, unpai d, and suspending progress
paynents, because evi dence avail able to ne indicated
that Freedonis accounting system was not considered
adequate for accunul ating costs on  progress
payment s.

Again, it was not a suspension. It was
only a consideration to suspend.

JUDGE GROSSBAUM Now, what happened to
Freedom s cost accounting system between the tine
that you first approved it for progress paynents and
May of 1985, and this tinme? How did their cost
accounting system which, apparently, nust have been
adequate at sone point, to be able to make progress
paynments -- how did it deteriorate? In what manner?

THE W TNESS: Vll, 1 can only go by
this report. Apparently, the accounting system |
guess -- flaws, if that's a good word -- becane so
flagrant and so nunerous, as is outlined in the
report, that --

JUDGE GROSSBAUM  You can't -- you have
no firsthand know edge of anything --

THE W TNESS: No.
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JUDGE GROSSBAUM -- other than what's in
the report?

THE W TNESS: That's -- other than
what's in the report and discussions wth the
auditors, that I -- it was just -- the flaws were so
pervasive at that point, in August, '85 --

BY JUDGE GROSSBAUM

Q How do you know thi s?

A From the reports.

Q Well, how do you know this, personally?

A I"m not follow ng you.

Q How do you know it?

A Vell, | read the reports. | had --

Q Vell, we can read the reports too.

A Right. | had discussions --

Q If you can read the reports, the other
side can read the reports. | want to know how you

personal Iy, know that-- how i nadequate --

A Fromnmy own -- well, again, |I'm not an
account ant . I'"'m a [|ayman. But from ny own
perception --

Q Vell, what did you observe in their
books and records?

A |, personally, did not | ook at the books
and records.

Q Ckay.
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A The auditors --

JUDGE GROSSBAUM Wiy don't we nobve on
counsel
BY M5. HALLAM
Q Referring to Governnent's Rule 4, Tab
62, is that a copy of the letter that you just

speaki ng of ?

A |"'msorry. Could you repeat the --
Q Governnent's Rule 4, Tab 62.
A Yes. This is the -- yes, it is. That's

the letter, dated 23 August, where | advised Freedom
| was considering suspendi ng progress paynents, and
al | deficiencies for this are outlined in this
letter.

Q Ckay. And did you advise Freedom as to
what they were expected to do about this?

A Ckay. |, basically -- may | -- yeah.
On the bottom of page --

JUDGE GROSSBAUM No, you're not asked

THE WTNESS: |'msorry.

JUDGE GROSSBAUM -- read a docunent.
You're being asked a question, did you advise
Freedom as to what they were expected to do. And
then, if you answer in the affirmative, the next

question is, what did you advise them And you
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don't have to read, unless you'll state under oath

that you have no present recollection of what you
did, and then, in which case, we'll take a |ook at
t he docunent.

But otherwi se, you're just |ooking at
these docunents to refresh your recollection, so
that you can testify, as of your own, personal

recollection, as to the events that you perceived.

Ckay?
THE W TNESS: Yes. May | refresh ny
menory?
JUDGE GROSSBAUM  Certainly.
THE W TNESS: kay.
(Wher eupon, t he W t ness
revi ewed

t he docunent.)
THE WTNESS: Yes. My | --
JUDGE GROSSBAUM  The question was what
do you recall that you told them
THE W TNESS:  Yes.
BY JUDGE GROSSBAUM
Q What did you tell thenf
A kay, that one, | was giving them the
opportunity to respond. They had ten days. Al so,
per their -- per Freedons request, that a neeting

be held on the 19th of August. | agreed to have
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DCAA take a second |ook at Freedomis accounting

system and control . So they were going to go out
there again, based on Freedomlis request. But we
were giving them an opportunity, you know, to
address the consideration | had in this letter. W
were giving themevery opportunity.
JUDGE GROSSBAUM  You have a question?
BY Ms. HALLAM
Did Freedom provide a response to that?
A | would have to check the record, if |
may.
Q Tab 60, sub-tab D, is that a copy of
Freedom s response?
A Yes, it is.
Q Ckay. Was there a neeting that occurred
on August 19, 19857
A Yes, there was.
Q And do you recall what was discussed at

t hat neeti ng?

A | would have to refer to ny various
reports to absolutely have a full -- in order to
conpletely refresh ny nenory. Qovi ously, we

di scussed the accounting systemand controls. But |
think there were other matters that cane into play.
That's why, if | my, | would like to ook at the

report | would have prepared during that tinme frane.
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Q Back to Freedom s response --
A Ckay.
Q -- did you review Freedom s response,

when you got a copy of it?

A Yes | did.

Q Did you refer it to anyone else for
revi ew?

A | do not recall. Again, | would have to
check the record, if | nmade an official subm ssion
to pricing. Qoviously, copies were supplied to
cogni zant personnel. The report cane in in a very
thick binder. It was a very thick report, prepared,

basically, I think, by their |awers. And cogni zant
people did look at it, neaning legal, financial
services, audit, DCA audit.

Whet her or not it was done by neans of
an official request fromne, | do not recall. But
everyone that had an interest in this, within ny
agency and DCAA, was shown as copy of this.

Q Did anything in the report change your
position with regard to the possible suspension of
progress paynents?

A | would have to refresh ny nenory, to be
honest with you. Maybe --

JUDGE GROSSBAUM  Way don't you do that?

THE W TNESS: kay.
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JUDGE GROSSBAUM | nean, you're here to

answer questions. If your only answer is, you have
to refresh your nmenory, then you shouldn't have been
called as a wtness. Your nenory should have been
refreshed before you took the stand.

M5. HALLAM  Perhaps --

THE WTNESS: It mght be easier to | ook
at ny report.

BY Ms. HALLAM

Q G4 of the Governnent -- Exhibit G4,

your Smart Report for the --

A Yes, that's probably --
Q -- tinme frame?
A Yes.
Q Thirty-three?
A Ri ght .
Q On to -- looks |ike 38.
(Wher eupon, t he W t ness
revi ewed
t he docunent.)
THE W TNESS: | would have to stand
corrected. I'"m | ooking at page 39. Then agai n,
this is, you know -- all right. Checking the

record, actually, sort of brings sone of these

t hi ngs back into focus.
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I"'m looking at 39, and | renmenber

progress paynent four was adm nistratively changed
to progress paynent five. If you look at the first
page, the second paragraph, paragraph 1-D of page 39
-- if I my, may | just inthis --

It says, Freedom New York's detailed
witten response to the cost question by DCAA on
progress paynment five, reference DCAA Report No.
such and such, dated 13 August, which had been
prom sed within 24 hours, blah-blah-blah, was not
received until 4 Septenber, '85. The request is
currently being reviewed by the DCASMA, New York ACO
Price Anal yst
DCASMR, New Yor k Anal yst and DCAA.

| knew | showed the report to everybody.

| gave them copies. Perhaps, there was an official,

you know, review request. Now, let ne just go
further -- to the next one --
Do you want me to go -- prospective
beyond - -
Q No. Did any review -- Freedoms

response caused you to change your position, wth
regard to the suspension?

A Again, |I'd have to -- | feel enbarrassed
in front of the Judge. | would have to keep | ooking

at the record.
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Q Did you ultinmately suspend --

BY JUDGE GROSSBAUM

Q Excuse ne.
A Yes.
Q Did you change your position with regard

t o suspendi ng progress paynents?

A Yes. Utimately, | did, yes.

Q What did you do?

A Ckay. W had -- progress paynents were
resuned, because the accounting system got better.
We had several neetings, including one in Cameron
Station in Septenber, '85. It had reached high
| evel s. And we -- progress paynents were not
suspended. And | paid progress paynents five, siXx
and seven.

Q Were progress paynents ever -- after you
suspended the first progress paynents, first two,
that were requested by Freedom Industries and after
the novation agreenent, when HT Foods becane the
party, were progress paynents suspended?

A They were never officially -- there was

no suspensi on of progress paynents.

Q Thereafter?
A Thereafter, period.
Q There had, in fact, been a suspension of

progress paynents in February of 1985, in connection
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with a request by Freedom Industries; is that
correct:

A That is correct.

Q But after the novation, we had HT Foods
take over. There was no suspension of progress
paynment s?

A There was never any -- there were no

further suspensions of progress paynents.
Q Ckay. The next question is, at sone
point in tinme, did the nane of HT Foods get changed?
A Yes, at Freedom s request.
Q Ckay.
JUDGE GROSSBAUM  Conti nue.

THE W TNESS: HT Foods request -- |'m
sorry.
BY Ms. HALLAM
Q I'"d like you to refer to Tab 66 of the

Governnment's Rul e 4.

A Yes.

Q VWhat did DCAA recommend for paynent of
progress paynent nunber six?

A Zer o.

Q And along with this review, did DCAA
take a second |ook at Freedomis or HI Foods

bookkeepi ng?
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A Well, they took a second | ook. It m ght
have been related to five. They m ght have taken a
second | ook based on five. I"m not sure if they
took a second | ook on six, per se. This mght just

be an initial | ook at six.

Q Referring to page 4, the first paragraph
A O 23272

Q No, 66.

A 66? Page 47

Q Yes.

A And the first paragraph? ay. Ckay.

Q What were DCAA's findings with regard to
Freedom s accounti ng systenf

A Ch, okay. May | quickly read this?
Okay. W noted sone deficiencies in the accounting
system - -

BY JUDGE GROSSBAUM

Q You don't have to read it al oud. Just
read it to yourself and answer the question.

A Ckay. Al right.

(Wher eupon, t he W t ness

revi ewed

t he docunent.)
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THE WTNESS: They found no significant

changes, as it related to six, since the |ast
review. The major deficiencies were still there.
BY Ms. HALLAM
Q You had nentioned that there was a

meeting at DLA Headquarters, that neeting in

Sept enber ?

A Yes, there was.

Q Do you renenber the date?

A | believe it was Septenber 25th, 1985.

Q And what was the purpose of that
nmeet i ng?

A Ckay. Qbvi ously, the accounting system
situation and again, | wouldn't -- | believe there

was al so a problem concerning performance. Agai n,

the record would speak for itself. | believe there
was a problem-- without -- again, |I'm speaking from
nmenory.

| think DPSC had issued a cure notice,
bel i eve. And so the neeting was, basically, |
believe, two-fold: the accounting system and al so

the cure notice, and the future course of the

contract.
BY JUDGE GROSSBAUM
Q And why would a cure notice have been
i ssued?
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A He was --

Q Who i s he?

A Okay. The contractor was --

Q Who woul d have issued the cure notice?

A DPSC. The PCO at DPSC

Q Ckay.

A Again, | would have to confirm this by
checking the record. And again, |'m enbarrassed
But again, | believe that was the situation. "' m

speaki ng from nenory.

Q Ckay. In your capacity as ACO vyou did
or did not have any firsthand know edge of
del i nquencies in deliveries?

A | did have firsthand know edge, from ny
| ndustrial Specialist.

Q Ckay.

BY M5. HALLAM
Q Do you recall what was -- what decisions

were made as a result of that neeting?

A Again, do you want nme just to give ny
best recollection or may |I | ook at --

Q Pl ease.

A Just ny best recollection?

Q Yes.

A kay. Basically, there was no decision
that the -- everything was deferred until further
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meetings were held in New York. Okay. In the next

week or whatever, we had to -- they wanted neetings
in New York, because that's where the accounting
records were, the financial records. So everybody
from Phi | adel phia canme up to New York. And we had a
two-day neeting, | think in the first week 1in
Oct ober, '85, at Freedom

And high level people from DPSC cane.

The PCO was there. | was there. My people were
t here. And | think -- believe, to the best of
recollection, the reason for this was -- | believe |

stated at the neeting in Caneron Station on 25
Septenber, that | didn't have ny records there. I
didn't have any accounting records, fi nanci al
records. W would need to go back to New York to
get these.
And again, this is ny best recollection,
wi thout referring to the record.
Q And do you recall when that neeting in

New Yor k occurred?

A | believe the first week in "85
Oct ober, ' 85.

Q And was HT Foods part of that neeting?

A Yes, they were.

Q And do you recall what was discussed

during that neeting?
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A Again, may | just offer ny recollection,

which may not be accurate. Qobviously, to give
accurate information, 1'd have to refresh ny nenory.
But I know the whole thing was discussed,
per f ormance, obviously, financial progress paynents,
cure notice, the future of the contract -- and
again, this information may not be exactly accurate.
| rnmust say so for the record, wthout getting a
chance to | ook at the record.

JUDGE GROSSBAUM Wuld you be good
enough to take those two | oose-leaf binders and put
them on the witness table.

THE W TNESS:. Yes.

BY Ms. HALLAM

Q Wuld you refer to Governnment Exhibit
G4 --

A Yes.

Q -- pages 45 to 46. Does that refresh
your need -- refresh your nenory as to what was

di scussed at the neeting?
A Yes. It has a synopsis of what was
di scussed. May | read this or look at it, silently?
Q Yeah, please look at it, to refresh your
nmenory.

A Ckay.
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(Wher eupon, t he W t ness

revi ewed
t he docunent.)

THE W TNESS: Yes. This, basically,
gave the green light. These are the results of the
nmeeti ngs where the green |light was given to continue
the contract. Eval uati on of Freedomis cure notice
response was nade. There was a technical
eval uation. There was a financial eval uation.

And basically, the decision was nade by
the PCO to extend the schedule. | was going to pay
progress paynents. Al so, we were going to nonitor
payback to, you know, to Freedonis creditors, you
know, in certain anounts.

So the course was set to continue the
contract and not term nate the contract.

JUDGE GROSSBAUM Counsel , what does
this have to do with the default term nation? What
does all of this have to do wth the default

term nation?

M5. HALLAM One of their clains -- one
of -- their key defense to the default term nation,
beside their technical argunents, is that Marvin

Li ebman had m smanaged the contract from day one.
JUDGE GROSSBAUM well, if it's any --

any deficiencies in their accounts, so on, got w ped
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out by a nodification that you people entered into

in 1986, what does it have to do, from the
Governnment's standpoint, isn't this rebuttal ?

I'd like to get to the default
term nation, why you defaulted this contractor. You
know, you obviously didn't default him because his
progress paynent requests were |ousy or unsupported
back in 1985. You didn't default him for anything
t hat happened in 1985.

Let's get to 1986 and ' 87.

M5. HALLAM  Ckay.

JUDGE GROSSBAUM If you need any tine
to adjust your thinking -- Now, that doesn't nean
that you can't cross-exam ne him on everything that
he said. That's fair gane. But let's limt what's
he going to talk about in 1985. W' ve gone through
nost of it, and it's not terribly exciting. It
only be exciting if it's put in a context that it
means sonet hi ng. But it doesn't nmean anything at
this point.

So if you need sone tinme to collect your
t houghts and get organized, let's get us into 1986
real fast. And we'll be back in 17 mnutes or
quarter to four.

(Wher eupon, the was a brief

recess.)
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JUDGE CROSSBAUM The hearing wll

cone to order
BY Ms. HALLAM
Q M. Liebman, 1'd like you to refer to
Governnent's Rule 4, Tab 144.

JUDGE GROSSBAUM Wuld you be good
enough just to assist the Board and the parties by
when you go to a CGovernnent Rule 4, would you
identify the volune that it's in.

M5. HALLAM Qurs are now in different
vol umes than what yours --

JUDGE GROSSBAUM We have six vol unes.
And it would be helpful if you can point us into the

correct vol une.

M5. HALLAM -- your volunmes too?

JUDGE CROSSBAUM Yes. | don't see
anything in Volume 4. Volunme 4 starts with 91. |t
goes up to 150. | take it back, 153.

BY Ms. HALLAM
Q M. Li ebman, were you involved in
di scussions that resulted in this nodification?
A Yes, | was.
Q And what was your input into this
nodi fi cation?
A | recomended to the PCO that the

ceiling be raised.
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Q And why did you make t hat

recommendat i on?

A Because Freedom needed the progress
paynents, and it's nornmal to have the full
conpl ement of progress paynents allowed by the DAR
be it 90 percent or 95 percent. That was not the
case here. There was a limt of 13 mllion.

Q Had they exceeded that Iimt?

A If they had -- if they did not exceed
it, they were close to it.

BY JUDGE GROSSBAUM

Q Now, if this contract provided for
progress paynents at a 95 percent rate and it was a
seventeen plus mllion dollar contract, how cone
there had been a $13 mllion ceiling in the first
pl ace?

A | am not able to answer that because |
was not involved with the award of contract.
Correct nme if I'm w ong.

BY Ms. HALLAM

Q At the time this progress paynent was
i ssued, do you know what --

A |"msorry. This progress?

Q At the time this nodification was
i ssued, do you know what progress paynents they had

out st andi ng?
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A Oh, | did know. | just don't recall off

the top of ny head. Qoviously, 1 did know at the
time. It mght have been 22 or 21.
BY JUDGE GROSSBAUM
Q What figure did you throw out,
specul ating, just now? Wat did you just say -- it

m ght have been?

A It mght have been progress paynent
nunber 21.

Q Ch, the nunber -- not the nunber.

A Qobviously, at the tine, | did know.

Q | think the question to you was what
progress paynents in dollar anpunts. | s that what

you' d neant ?

MS. HALLAM | was just trying to
establish a time frame where we were wth the
progress paynents, whether it was progress paynent
16, 17, 18, 19.

JUDGE GROSSBAUM  You nean what progress
paynment request was outstandi ng?

M5. HALLAM  Correct.

BY Ms. HALLAM

Q Sonme point in the contract -- during the
contract, did you start applying a loss-ratio
formul a?

A Yes.
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Q Could you explain what a loss-ratio

formula is?

A Ckay. It's, basi cal |l y, a formla
provided for in the DAR,  to be applied at the
di scretion of the ACO when a contract's in a |oss
posi tion. It basically serves to reduce or |essen
the risk to the Governnent to pay progress paynents
to a contractor who is losing noney on a contract
and whose ability to absorb a loss from other
sources i s questionable.

Q Wuld this be applied anytine a
contractor is in a loss position?

A It's judgnental on the part of the ACQO,
after weighing the loss fornula provisions in DAR
Appendix E. It's the ACO s decision. He can apply
it in full. He could apply it in part. O  he
doesn't have to apply it at all. He nust weigh the

entire situation carefully.

Q In applying the lost ratio --

A Loss -- I'msorry, loss, L-OS S

Q In applying the fornula --

A Ri ght .

Q -- is there a fornmula that is required

for you to conpute this ratio on?
A There is a fornula cited in the FAR

It's a matter of interpretation as to what fornula
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you apply, because the ACO has the power to only it

in part or not apply it. So it's a matter of how
much elasticity you want to give this to -- give
this fornmul a.

But there is a sanple in the old DAR

Q I'd like to refer you to Tab 142, DCA
audit --

A Yes.

Q In regard to progress paynent 18, what

was DCAA' s reconmendati on?
A DCA recommended that 42,895 be paid and

that 3,081, 329 not be paid.

Q On the third page, it sets forth an
opinion that audits at one-nonth intervals will be
sufficient. Was there a time when DCAA was
recommendi ng anyt hi ng ot her t han one- nont h
i nterval s?

A Yes. | think the highest | renenber are
two-nonth intervals. | don't think there was
anyt hi ng above and beyond two nonths. You had to
closely survey this particular account. | do not

think the auditors ever recommended waiting nore
t han two nont hs.

Q Did you always have every progress
paynment audited, prior to paynment?

A Yes, except for one adm nistrative one.
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Q Wiy -- and you had pre-paynent audits

done, even in face of DCAA's reconmmendation that
sone other tinme frame would be sufficient; is that
correct?

A That is correct. It's ny decision.
Theirs is just an opinion.

Q And why did you have audits done,
pre-paynent audits done throughout the entire
contract period?

A Because of the numerous problens that we

encountered, both from a financial standpoint, an

accounti ng st andpoi nt, a physi cal progress
standpoint -- the contract was delinquent many
tinmes.

Consi dering the whole picture, | decided
to protect the Governnment's interests, | needed
pre-paynent reviews. The auditor only presents an
opinion, from an audit vantage point. | look at
ot her things besides the auditor's opinion. It was
nmy decision that everyone had to be audited.

Q I'd like you to refer to Tab A of --
sub-tab A of 142.

A Yes.

Q What did the Pricing Analyst recommend
for paynment of this progress paynent?

A Zer o.
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Q When you got this information, a

recomendati on from DCAA for a paynent of 42,000 and
zero paynent here, how do you weigh the various
recommendati ons that you get?

A I wei ght ed -- I wei ghed bot h
recommendations but ruled against them And |
proceeded to pay progress paynments, during that tinme
period in whatever amount | felt | could and could
fairly do.

Q Did there conme a point when DCAA was
recomendi ng paying or taking the loss-ratio
formul a?

A Yes. In the report you just referred us
to prior to referring us to the price report, DCA
did apply a loss-ratio fornul a.

Q Is their application different from the

application that you ultinmtely used?

A Yes.

Q Coul d you explain the difference between
t henf

A Sure. DCAA and also Pricing used a

formul a based on total costs or cunul ative costs for
the entire contract. If | had used that nmethod and
applied the loss formula, Freedom would have gotten

-- Freedom woul d have recei ved zero.
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| used an alternate neans, which was

within nmy interpretation of the DAR My alternate
formula was to include only costs for the instant
progress paynent and work up a fornula based only on
costs in that I nst ant progress paynent, not
cunmul ative costs for the entire contract.

That enabled ne to apply a loss-ratio
and al so enabled ne to pay Freedom sonething. Had |
gone the way DCAA did and the way Pricing did, they
would wind up with nothing. So | elected to give a
liberal or elastic interpretation of the DAR and
made the decision to apply the loss formula "in
part," which | have the right to do, to pay Freedom
sonething, to keep the contract going, because that
was the wi sh of DPSC, that was the w sh of DLA, and
that was nmy w sh. W wanted them through this
contract.

JUDGE GROSSBAUM Had you ever
previously to this audit report of August 4, 1986 --
had you ever applied loss formula in making your
progress paynent determ nations?

THE W TNESS: I do not recall, off the
top of ny head.

BY JUDGE GROSSBAUM

Q Why does the DCAA audit report at page 2
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|"msorry, what's that page?

At page 2 of the audit report. This is

at Tab 142.
A Yes.
Q Par agr aph A.
A Yes.
Q In the second sentence, they refer to

application of the |oss-factor by the ACO. To which

ACO woul d they be referring?

A | was the ACO. Again, it's conceivable
that there was. | don't recall off the top of ny
head. It's conceivable | mght have applied it,

prior to this report.

Q But you were applying what you descri bed
as |iberal --
A Yes, a nodi fi ed ver si on of t he

| oss-ratio to keep the contractor going.

BY Ms. HALLAM

Q |'"d like you to refer to Tab 194, pages
26 and 27.

A Yes.

Q Does that indicate the |oss-ratio that

you conput ed?
A Yes, on page 27. That's correct. | t
enabled ne -- as you can see, by doing what | did,

Freedom was able to receive $704, 068. By appl ying
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this nodified version of the loss-ratio, had | gone

t he ot her way, they would have wound up wth zero.

Q And there was also a calculation nade
per Modification 28. Can you explain what that
cal culation is?

A Yes. Progress -- Mdification 28 set a
ceiling for progress paynents, based on deliveries.
So when you go through the various steps here,
basically, applying the ceiling and in accordance
with the Mod -- and you didn't actually reach the
increnents or the ceilings, the ceiling increnents,
you could apply it in part or pro tanto if the nod
reads.

And when you go through this, you know,
we tie it in -- the nod tied in, at that point
progress paynents to actual deliveries. So | had to
see what he had delivered between progress paynents
17 and 18 and -- or at that tinme period, and then
gauge or cal cul ate, based on deliveries, what would
be normal -- what would be eligible for progress
paynents.

And the maximum eligible per this
calculation, as a result of Md 28, was $817, 245.
And | made a reduction for capital equipnent costs
that DCA took out. Then | applied nmy loss-ratio,

and | was able to pay 704. But the conpilation was
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tied into 28, which geared progress paynents to the

nunber of cases that were delivered. And the
ceiling was better set forth, 1in relation to
pr ogr ess paynment s and deliveries in t hat

nodi fi cati on.
Q ' d like you to refer to t he
Governnment's Rule 4, Volune 4, Tab 152.
A Yes.
Q Did you redo this cal cul ation?
JUDGE GROSSBAUM Did you sat at Tab 152
of the Rule 4?
THE W TNESS: Yes, | did.
BY Ms. HALLAM
Q And is Freedoms calculation of the | oss

formula different than vyours, the 1loss ratio

formul a?

A Yes, it is.

Q And how is Freedomis different than
yours?

A May | refer back to the other tab, to
conpare? And which -- may | ask, again, what tab

that was? 194, | think?
Q Page 27 at 194.
A | just want to look at the bottom line

agai n.
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1-178
(Wher eupon, t he W t ness

revi ewed t he docunent.)

THE WTNESS: Well, there's a difference

in the ratio percentage. They're using 85.80. [|I'm
usi ng 88.73. And | would also -- well, to really
answer this thing intelligently, | wuld have to

refer to the progress paynent request, to see what
the loss is, what | oss he's shown.

Wt hout sonme study of this -- | nean |I'd
have to look at the form and | just can't -- other

than a difference in the percentage, the ratio

percentage, | would need to see the |oss. They're
showing a | oss. They're saying the loss is $2.8
mllion.

| don't know if you want nme to backtrack
with this. | would have to go back to the progress
paynment request and, possibly, the audit report.

JUDGE GROSSBAUM wel |, how about
cal culating the -- how about establishing a ratio, a
contract price over the contract price plus the
purported loss. |Is that the way you woul d cal cul ate
the factor of the ratio?

THE W TNESS: Yes. Yes.

BY JUDGE GROSSBAUM
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1-179
Q Ckay. So obvi ously t hey wer e

calculating the loss differently than you were; is
that correct?

A Correct. Well, also, it could be the
costs mght be different in the nunerator and the

denom nat or

Q Ckay?
A Ckay.
Q Well, you should have both used the sane

numer at or, shoul dn't you?

A For the contract price, yes. Yes,
that's correct. Qobviously, the denom nator m ght be
different, which are the incurred costs. That's
correct.

JUDGE GROSSBAUM  Go ahead, counsel.
BY Ms. HALLAM

Q In any event, you used your own
calculation; is that correct?

A That is correct.

Q And did Freedom di spute your cal cul ation
beyond this point, as far as your |oss ratio?

A | -- I'"munable to answer that, w thout
| ooki ng at the record.

Q |"d like you to refer to Tab 160, which
is in Volume 5 of the Governnent's Rule 4. Wy is

Freedom advi sing you of their inventory status?
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1-180

A Vell, 1 was notified by ny production
peopl e that -- as part of their i ntensi ve
surveillance of the account -- that he was short

CFM He had a very little CFMin-house. There were
a lot of shortages. And obviously, that was a
matter of concern to nyself, as ACO and also as a
PCO.

And obviously, | nust have called M.
Marra at Freedom and advised him of our concerns.
And this was in response to ny telephone
conversation

Q Wiy would this be one of your concerns,
as an ACO, rather than a PCO concern?

A Oh, absolute -- well, first of all, I am
responsi bl e for adm nistering the contract and al so,
|'"'m the person who pays the progress paynents. And
if the contractor doesn't have sufficient inventory
i n-house to continue performance and conplete the
contract, |I'm very concerned, because the contract
is put at risk and the Governnment would | ose noney
in the way of |ost progress paynents.

Q Dd Freedom provide you wth an
inventory, a list of its inventory, that satisfied
your concerns, alleviated your concerns?

A well, again, | -- off the top of ny

head, I'm not able to answer that. Cbviously, they
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1-181

responded. | know the situation deteriorated in the
foll ow ng nonths. Whet her or not there was sone
sort of tenporary relief, | don't know.

| could just tell you categorically that
in the Novenber tine frame, there was serious --
there was a shortage of CFM Whet her or not it
changed from Cctober to Novenber or whether or not
-- whether it got worse or slightly better, there
was still a problem there, because it was addressed
|ater on, at the tine of the shutdown and, you know,
beyond t hat.
So there was a problem with CFM going
into the future, now.
Q I'"d like you to ook at Tab 162 of the
Government's Rule 4 in Volune 5, sub-tab A It's

t he second page on paragraph 8.

A This is from the Pricing Report,
correct?

Q Yes.

A Attached Schedule A indicates that the
contractor has -- I'msorry. [|'msorry.

Q Referring to that statenent there by the

Pricing Analyst, what does that nean, that the
contractor has received progress paynents of $1.4

mllion, in excess of the 95 percent?
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1-182
A Well, | would say this is an incorrect

statenent, unless they're considering application of
a loss formula, and | can only assune that that's
what they nmeant, because nunerous or many reports we
were getting from Pricing involved calculation of
their own |oss factor. And as a result, they were
recommendi ng zero. And they woul d make sone sort of
statenent, the contractor's been overpaid by one
mllion or two mllion or three mllion, or whatever
the case is, if you applied the | oss fornula.

| presune that's what they nean here,
but didn't spell it out as they did with other
pricing reports. So there's nore here than what
nmeets the eye.

Q And referring to sub-tab C, how nmuch did
you recommend for paynent of progress paynent nunber
217

A Vll, not recomend. | actually paid

$721. 887 on October 3rd, '86.

Q Referring, now, to Tab 169 --
A Yes.
Q Could you tell us what the purpose of

this letter is?
A Yes. Again, because of the shutdown, |
had to advise Freedom in January, '87 that | was

consi dering suspendi ng progress paynments, returning
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1-183
progress paynent 22 unpaid, and suspendi ng progress

paynments. Again, it was a consideration.
Q Ckay.
BY JUDGE GROSSBAUM
Q What shutdown? This is the first we've
heard of a shutdown.
A Yes. Freedom shut down production in

early Novenber, '86

Q How di d you know t hat ?
A | was infornmed by ny Governnent -- ny
t eam menber , specifically, t he | ndustri al

Specialist, possibly, the Arny Veterinary people at
the station there, possibly, even Freedom itself.

BY Ms. HALLAM

Q At that tine, what progress paynent
request was still outstandi ng?

A Progress paynent nunber 22, dated 20
Oct ober, ' 86.

Q And referring to Appellant's Exhibit

F-232, sub-tab entitled Progress Paynent Nunber 22,
tell us what the date of that subm ssion was.

A Yes. Apparently, they had the wong
date here. And then, soneone wote it in by hand
They had, originally, 1/20/86. And then, sonebody

-- it looks like -- 1 don't know if this is Henry
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1-184
Thomas. | don't knowif this is his initials. They

put in 10/20/ 86.

JUDGE CGROSSBAUM Were are we here?
What tab?

MS5. HALLAM It's Appellant's Rule 4,
Tab F-232, sub --

JUDGE GROSSBAUM It's Progress Paynment
227

M5. HALLAM  Correct.

BY M5. HALLAM

Q When you received this progress paynent
request, was that routed for pre-paynent audit?

A |'"mcertain it was.

Q And was there any prelimnary action on
your part to pay that progress paynent?

A No. Every progress paynent, except one
adm ni strative, involved a pre-paynent review.

Q Prior to your learning that Appellant's
operations had ceased, or at Ileast, it's final
assenbly had ceased, had you approved progress
paynment nunber 22 for paynent?

A l'"'m sorry. Could you repeat the
gquestion. Prior --

Q Prior to your learning that Appellant's
final assenbly had ceased in Novenber, had you

approved progress paynent nunber 227
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1-185
A No, because the pre-paynent revi ew

hadn't run its course. It takes about 30 days to --
or less, sonetines, for a pre-paynent review. No,
not to ny recollection. If it canme in on Cctober
20th or 26th, as the record show, | wouldn't have
had the results until sometine in Novenber.
W were probably paying, if anything,
nunber 21, at that tine.
Q Did you have a conversation sonetine in
Novenmber with M. Pat Marra about hol ding progress

paynment nunber 22 in abeyance?

A l"m sure | did. | mean, without -- to
the best of ny recollection, |I'm sure that we had
many conversations during that tinme period. So |
woul d say, ny best guess is | did. I'msureit's in

the record. M best guess is | would, not only with
-- probably with Par Mrra, possibly with Henry
Thomas.
Mostly at that tinme, | was dealing with
Pat Marra in financial. Pat was calling just about
every day, wanting to know the status of this and
the status of that. So | would have to say, to the
best of ny recollection, I would have. But |'m sure
the record will probably confirmthat.
Q During the period -- you said you

specul ate that everything would have been paid at
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1-186
the end of Novenber, if it was going to be paid

During the period from Novenber up to January 26,
what occurred that this letter took to January 26th
to be issued?

Q Ckay. Basically, when Freedom shut
down, in order to neet -- prior to sending such a
letter to a contractor, be it Freedom or anybody
else, | have to review the situation very, very
carefully, before we can send a notice of suspension
consi derati on.

And | had sent the matter to |egal, and

it got -- it wasn't -- it was being reviewed by
| egal . | was also having the matter |ooked at and
di scussed with DPSC The matter was referred to
Cameron Station, DCAA, Financial. | was also

briefing command | evels, both at DCASMA, New Yor k and
at DCASR, New York. It was given very high
visibility, because of the nature or, you know, of
the contract and of the situation.

Everyone that had a need to know was
bri ef ed. And also, the letter | prepared -- |
prepared a letter to go to Henry Thomas, that was
sent to Legal for review for |legal sufficiency. And
once | -- well, as | got the letter back, | was able

to, you know, send ny letter to Henry Thonas.
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1-187
So we didn't, you know -- we didn't sit

idly by on this thing. There was also a neeting --
may | continue or add sonet hi ng?

Q Al right.

A There was al so a neeting, you know -- it
calls for a big neeting -- at Admral MKinnon's
office, at DLA Headquarters, Decenber 30th, 1985,
Governnent neeting, to discuss this, as well as MRE
7, you know, so on and so forth. So as |'m saying,
this matter -- the whole Freedom scenario, during
this tinme period, which involved other matters
besi des, you know, the shutdown -- neaning MRE 7,
things like that -- was escalated to the highest
| evel at Caneron Station.

Q I'd like you to refer back to vyour
letter at Tab 169. At paragraph C, it tal ks about
t el ephone conversations during Cctober, Novenber and
Decenber.

A Oh, yes. There were many conversations,
sonetinmes alnost daily, with Pat Mrra, severa
tinmes a day, sonetines. Yes.

Q Do you remenber any specific

conversations you had wth him about the plant

cl osi ng?
A Not specific ones. There were just so
many conversations, pl ant cl osi ng, fi nanci ng,
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1-188
progress paynents. A specific one doesn't cone to

m nd.

Q When this letter was sent out on January
26th, was the plant operating at that tinme?

A It possibly, to a very [imted capacity.
After the shutdown, it did do sonme work, sone -- |
think he was trying to conplete certain -- | think
he was conpleting certain MRE s that had been
previously rejected the Arny Veterinarian people. |
think he was doing a very |imted assenbly of
crackers, things like that.

It was a limted operation. You weren't
really geared up to conplete the contract. It was
just sort of, like a sort of patchwork things, sone
accessory packets, cracker packets, accessory bags,
conpleting previously rejected itens. But he was
not in a, what you'd call a real production node
It was very, very |limted.

He laid off nost of his people. It was
very limted.

Q Did there conme a point during the
contract where you began liquidating the progress
paynments at 100 percent rate?

A That is correct. That's at the very

end, vyes.
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1-189
Q Do you recall the tinme franme in which

you started to do that?
A Qoviously, it was after the shutdown.
And | -- without |ooking at, you know, the record --

it was between, sonetine between Novenber, after the

shut down, and Novenber to January. It was the |ast
few -- we did a few invoices in-house. W had sone
invoices in-house that | felt, you know, that --

there was no indication when he was going to start
up again, if at all, no indication when he would be
able to have financing to conplete the contract,
because Bankers Leasing had just, basi cal |l y,
wi thdrawn from the picture and they refused to
advance any nore credit.

So Bankers Leasing was gone, in reality
was gone. There was no financing. There was no
evidence they would ever start up again. So ny
interest, at that time, my concern at that tine, was
to try to mtigate damages to the Governnent. And
the only way | could do that was from the few
invoices we had in house, was to liquidate at 100
percent, as opposed to the nornmal 95.

It wasn't -- | don't think it was really
that nmuch noney involved, but there was just no
hope, at that point, of survival. And MRE 7 was

gone. And there was no indication that we could --
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1-190
to enabl e Bankers Leasing to conmt nore noney. It

was a situation that was totally hopel ess.

Q And the basis for you liquidating at 100
percent was the financial --

A Ri ght. The loss of MRE 7 -- it would
have been the |oss of 7. It would have been the
wi t hdr awal of Bankers Leasing from supporting
Freedom financially. That would have been the
shutdown. The situation was just totally hopel ess.
And if -- there was no hope of us recouping.

At that point, | saw no hope of ever
recouping the 1.6 mllion in progress paynents that
we were exposed, the Governnment was exposed. \%%
goal then was, at that point, was, all right, let's
try to reduce the 1.6 mllion in whatever anount we
coul d. And | don't think we were talking nuch
dol lars at that point.

Q Does DAR  Appendi x E provide for
[iquidation at 100 percent?

A Yes. And the ACO can raise -- has the
power to raise the liquidation rate up to 100
percent at anytine, as long as he can justify it.

Q Adm ni stering Freedoms contract, did
you treat Freedom any differently because it was a

mnority small business?
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1-191
A Yes. W treated them better than --

contractor, in the sense of expediting things,
giving enphasis to his subm ssions. It wasn't
busi ness as usual . Considering the nature of the
contractor. it was mnority owned, it was in the
South Bronx, it was in a depressed area, you had
mostly mnority enployees, considering the high
level of interest, the Governnent objective of
developing a new assenbler, you know, a third
assenbler or fourth assenbler, you know, | gave the
contractor special enphasis and neaning, | dropped a
ot of other things to work on Freedom s work, and
ot her work suffered because of that.

We expedited reviews, when we normally
don't. It wasn't business as usual. W tried to
expedite things. W tried to nove things along as
best we coul d.

Q Were you the target of an Inspector
CGeneral 's investigation wth regard to your
adm nistration of this contract?

A Yes. There was a DOD | nspector General.
There were several reviews or investigations. But
specifically, there was a DOD |G investigation. I
think it was in -- if | renenber, | think it was the
fall of '88 or '89. | think it was '88, two DOD I G

peopl e cane up from WAshi ngt on
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1-192

Q Do you know  who initiated t hat
i nvestigation?

A M. Thonas.

Q And do you know what the results of that
i nvestigation were?

A Well, | never received the results.
Qovi ously, what | hear, secondhand, third-hand, was
t here was not hi ng adverse --

MR. MACA LL: Your Honor, we object the
testinony of the w tness. He has no firsthand what
t hat DOD - -

JUDGE CGROSSBAUM He's been testifying
at great length about things he doesn't know
firsthand. So we're going to overrule that
objection, at this point. Go ahead.

THE WTNESS: Ckay. |I'msorry. Again
| -- basically, what | have heard is that there was
not hi ng adver se. Qoviously, | would have heard if

t here was sonet hi ng w ong.

Q Were you ever reprimnded
A Ch, no. No.
Q Were you also the target of an interna

i nvestigation conducted by DLA?
A Yes, Colonel Holland's investigation.
Q And do you know who initiated that

i nvestigation?
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1-193
A Henry Thonas.

Q And do you know what the results of that
i nvestigation were?

A Totally positive. A letter from Cenera
Russo, a Three-Star General, who was the head of
DLA, to Freedom at the tinme, provided Freedomwth
the results of his intensive investigation, citing
that ny deportnent was at all tines proper, nothing
of a negative nature, so on and so forth -- that |
adm nistered the contract properly, in accordance
with the regul ations.

Q And were you one of the targets of a

i nvestigation by DC S?

A Again, it's secondhand. | have heard |
was. | have never --
Q Were you interviewed in connection with

an investigation by DCl S?

A | was interviewed in connection with an
i nvestigation, but never was infornmed directly that
| was the target of an investigation. But | was
interviewed many times by DCI'S concerning Freedom
yes.

Q Do you know who initiated the DCS
i nvestigation?

A | only have secondhand i nformation. I

don't know if you want -- | can tell you secondhand
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1-194
that I was -- it isny -- if you want me to. It was

DCAA, itself. This is what | hear, secondhand,
because they objected to ny paynent progress rates.
And ny secondhand information was initiated by the
Branch Manager in DCAA. Again, it's secondhand
i nformati on.

Q Were you ever, as a result of any of
t hose investigations, reprimanded?

A (No audi bl e response.)

Q There's one |ast docunent, referring to

the Governnent's Rule 4, Tab 181.

A 184, page 1?

Q No. 181.

A Oh, I'msorry.

Q Could you tell us what the purpose of

this letter is?

A Yes. It tal ks about the -- obviously,
the -- that M. Thomas was dispossessed, and it
t al ked about safeguardi ng Governnent materiel there,
you know, so on and so forth.

And it was a letter | sent to Henry
Thomas on the 22nd of April, '"87. And there was a
problem at the tinme, about access to facility.
Freedom was having trouble with the landlord, and,
you know, because he wasn't paying rent, the

| andl ord was trying to di spossess him
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1-195
There was an auction at the facility.

And we were concerned about protecting our --

JUDGE GROSSBAUM  Rat her than get the --
have the wtness read -- establish whether the
w tness had a tel ephone conversation with M. Henry
Thomas, who was the principal of the Appellant
conpany and have himrelate what M. Thonas told him
concerning the status of the possession of the
buil ding. Could you do that, counsel, by asking him
gquestions?

BY Ms. HALLAM

A \V/ g Li ebman, do you have any
recoll ection of what the status of the Governnment's
materi als were?

A Well, we were concerned, because there
was a problem of the mxing of Governnment materia
wth -- material we paid for in the way of progress
paynments with material that was being auctioned.
That was one probl em

BY JUDGE GROSSBAUM

Q How did you know this?

A | was present at the auction. And | had
DCAA present. And we identified --

Q When was t he auction?

A In April of 1987.
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Q

auction?

> O » O

Q

evi ct ed?

A

guesti ons.

1- 196
Did you speak to M. Thomas, after the

Ch, vyes.

On the tel ephone?
(No audi bl e response)
I n person?

Yes, many tines.

Dd M. Thomas tell you about being

Ch, vyes.

JUDGE GROSSBAUM  Go ahead.

V. HALLAM [ have no further

JUDGE GROSSBAUM W'll take a -- how

much tinme do you need for your phone call? W'l|

take a five-mnute recess, and then, we'll start

Cr oss-exam nati on.

Gover nnent ,

(Wher eupon, there was a brief
recess.)
JUDGE GROSSBAUM Counsel for

you' ve conpl eted your direct exam nation

of this witness?

(202) 234- 4433

MS. HALLAM  Yes, Your Honor.
JUDGE GROSSBAUM  (Ckay. Cross-exam ne.
MR. MACA LL: Thank you, Your Honor.

CROSS- EXAM NATI ON
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BY MR MACA LL:

Q M. Liebman, just a few question on
background, before we get to the contract itself. |
understand that you were graduated from the City
Col | ege of New York in 1966; is that correct?

A That is correct.

Q And you've lived in New York City since
that tinme?

A Yes, | have.

Q You've been -- you ve worked for the
Department of Defense for 22 years, since the tine
-- or nore than 22 years, now, since the tine that
you graduated fromCty Col |l ege?

A That's correct.

Q In terms -- can you estimate for the

Board how nmany Governnent contracts you have

admnistered in your tinme, in the last 20 plus
years?

A Thousands.

Q And | understand from your testinony on

di rect exam nation that you, during the tinme of the
Freedom contract, were admnistering sonme five to
seven hundred contracts; is that correct?

A (No audi bl e response)

Q Now, were there sone problem contracts

-- strike that. You said that Freedom took, roughly
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1-198
speaki ng, one-third of your tinme, during this period

of time, 1985, 19867

A That is correct.

Q Now, did you have sone other problem
contracts during that period of tine?

A | had one main -- one other main problem

contractor, the WedTech Corporation.

Q The whi ch corporation?

A The WedTech Cor porati on.

Q How do you spell that?

A WE-D T-E-C H Corporation.

Q Wedt ech. Now, Wedtech was a nmssive

probl em for you, was it not, sir?

A That is correct.

Q And when you testified earlier that this
particular contract, this Freedom contract, took
roughly one-third of your time, did you really nean
t hat Wedtech took one-third of your tine?

A No. | nmeant -- Wedtech also took
one-third of ny time. |If you look at three-thirds,
Freedom took a third of ny tine. Wedt ech took a
third of ny time. The other contractors that | had,
the other five, 600 or 700 contracts took the other
third of ny tine.

Agai n, I'"'m assisted by Cont r act

Adm ni strators.
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Q Now, as far as Wdtech was concerned,

that was a matter that involved a trenmendous anount
of the Governnent's noney; is that correct?

A That is correct.

Q Roughly speaking, sone $200 mllion of
Gover nnment noney was | ost?

A No, that is not correct.

Q Can you estinmate for the Board how much
money was | ost in Wedtech?

A We got -- we received nost of the noney

back, in the way of progress paynent inventory. |,

again -- sonmewhere, possibly between 10, nmaybe 10
mllion. | don't know off hand. Most of the noney
cane back.

Q Roughly speaking, at least $10 nmillion

was | ost in Wedtech?

A Of the top of ny head, may -- well, no.
Let ne backtrack. Just let nme gather ny thoughts
for a second. When Wedtech went under, unli qui dated
progress paynents were about 47 or 49 mllion, on
all their contracts.

However, the contractor was filled to
the rafters wth inventory, wrk in process,
what ever, conpleted work. Once that was renoved, we
took title to all that stuff. The unl i qui dat ed

progress paynents were very significantly reduced.
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1- 200
So whatever the figure was, it was nuch smaller -- |

don't know, 5, 10 mllion. | don't know what the
figure was.
Q Ckay. But --

JUDGE GROSSBAUM Excuse ne. Just a
second. Wedt ech had several contracts; did they
not ?

THE W TNESS: Yes, sir

BY JUDGE GROSSBAUM

Q Ckay. What would you put the total

value of the Wdtech contracts in the 1985-1986

peri od?

A 200 mllion.

Q Over 200 mllion in val ue.

A Face val ue.

Q Now, Freedom had a value of |ess than 18
mllion; is that correct?

A That is correct.

Q Ckay.

BY MR MACG LL:
Q Now, with respect to the sone $200

mllion of Wdtech contracts, you were the ACO on
the Wedtech matters?

A That is correct.

Q Now, this -- strike that. Wedt ech and

Freedom over | apped in tine, correct?
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1- 201
A That is correct.

Q Wedt ech involved a tremendous anount of
public scrutiny; is that correct, sir?

A That is correct.

Q Wedt ech involved an FBI investigation,
didit not?

A That is correct.

Q Wedt ech involved trenendous Government
scrutiny; did it not?

A That is correct.

Q And vyou, personally, were involved in

that scrutiny during this period of tinme, 1985-1986,

correct?
A 1986, not '85. 1986.
Q Al right. Now, with respect to that

scrutiny, sir, you gave grand jury testinony during
this period of tine also; did you not?
A As a CGovernnent w tness, yes.
Q During the sumer of 1986, you told
Henry Thomas on at | east one occasion that you could
not deal with his progress paynent request because
you were too busy with Wedtech, correct?
A It requires an expl anati on.
JUDGE GROSSBAUM Well, answer yes or

no.
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1- 202
THE W TNESS: | ncorrect in tinmes of

BY MR MACG LL:
Q Fi ne.
A The date is wong.
Q Al right. Wen did you tell M. Thomas

you were too busy to deal with his progress

paynment request, given Wdtech?

A It was either in -- as a joke -- either

in Septenber or Cctober, 1986. It was a joke.

Because | had a personal relationship with Thonmas,

we could talk -- we could joke sonetines. And it

was neant as a j oke.

Q Your characterization of that statenent,

"joke," right?

A That is correct.

Q At the time, you owed mllions in
dollars -- mllions of dollars in past progress
paynents, that had not been paid to Freedom l's
that right, sir?

A That is -- mllions of dollars?

Q M1 Iions.

A That is incorrect.

Q Fi ne. Now, as far as the weekends and
the lost vacation is concerned, that you testified
to to this Board in your direct exam nation, that
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| oss of tinme, weekends and vacation | oss, was due to

Wedt ech, correct?

A That is not correct. It was due to
Wedt ech and Freedom

Q Novenber, 1984, you entered into --
strike that. Novenber, 1984, the Government entered
into a contract with Freedomy is that correct?

A That is correct.

Q Now, that contract, sir, canme after a

pre-award survey that was done, right?

A That is correct.

Q Now, is it your nenory that M. Stokes
was the man who did -- who authored that pre-award
survey?

A M. Stokes did the financial portion of

the pre-award survey.

Q He did the financial capability portion
of the pre-award survey, correct?

A That is correct.

Q And M. Stokes was the nman that you
worked with regularly at DCASR, New York?

A That is correct.

Q You were, once this contract was
assigned, of course, as you testified, the ACQ
right?

A That is correct.
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Q And as you said in your direct, you were
responsible for enforcing the terns and conditions
of that contract?

A That is correct.

Q Now, you understood, as you began your
work on that contract, that you were to enforce the
terms and conditions as witten, you were not to add
terms and conditions to the contract?

A As long as those terns and conditions
were consistent with Governnment regulations, that is
correct.

Q But as a general mtter, sir, you
understood that you were not to add terns or
conditions to the contract, at the tinme you began

your adm ni stration?

A That is correct.

Q Al right. You didn't negotiate this
contract?

A No, | did not.

Q The negotiation instead was negoti ated

with PCO at the tinme, M. Barkew scz?

A That is correct.

Q You did, though, have a perspective on
this contract; did you not, in terns of how nmuch it
cost ?

A Very limted
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1- 205
Q Well, the one perspective that you had

was that the Government was paying "$6 nillion

extra" for this contract?

A | did not know that, prior to award. |
found this out after award. | was not really
involved in the -- prior to award of the contract.

Q As a matter of fact, though, after the

contract was awarded, you brought to this ACO
responsibility the perspective that the Governnent
had paid or agreed to pay Freedom $6 mnillion,
correct?

A "' m not sure. |'"'m not sure what you
mean by $6 mllion extra.

Q Well, you |ooked at the costs of doing
business with Freedomto be $6 million extra, didn't
you?

A This, | learned after the contract
award, that had the Governnment gone to the other two
assenblers, they could have gotten -- these MRE

cases, $6 mllion cheaper.

Q Ri ght .

A | found this out after award, that's
correct.

Q Ri ght. And in Novenber of 1984, that

was the perspective that you started with, correct?
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1- 206
A I'm not sure if | learned this in

Novenber, '84. It m ght have been Decenber, January

"85 sonetine after award

Q Novenber ?

A | don't --

Q Novenber, Decenber or January?

A Sonetinme afterwards. Sonetinme after
awar d.

JUDGE GROSSBAUM Can we clarify this,
that your perception of $6 million extra, is that
because the extended price of the per case unit
price in the Freedom contract would have worked out
to $6 million nore than it woul d have been from one
or two of the other two suppliers?

THE WTNESS: That is correct.

BY JUDCGE CGROSSBAUM

Q So Freedomis unit price was higher than
t he ot her suppliers?

A That is correct.

BY MR MACA LL:

Q Now, the other perspective that you
brought to this contract was that the ACO enforces
the agreenment, which was negotiated by the PCQO
correct?

A The ACO enforces the provisions of the

contract.
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Q As negotiated by the PCO?

A That is correct. As long as it is
consi stent wth Governnent regul ations.
JUDGE GROSSBAUM Are you saying that the
ACO second guesses the terns and conditions of the
contract as the PCO in terns of conditions?
THE W TNESS: Not exactly, Your Honor.
Contractual matters can arise during the life of the
contract, that require reference to our regul ations,
the DAR or -- in this case, the DAR And if a --
let's say, for exanple, a progress paynent. If a
progress paynent violates the DAR, although the
contract provides for progress paynents, as part of
my adm ni stration of the progress paynent provisions
provided for in the contract, that progress paynent

cannot violate the progress paynent provisions of

t he DAR

If they're unallowable costs cited in
the DAR, |ike advertising expenses, things Ilike
that, | have to, you know, neasure or conpare what's

in that progress paynent request, provided for by
the progress paynent clause in the contract with the
progress paynent regulations cited in the DAR
BY JUDGE GROSSBAUM
Q What if t here are advanced

under st andi ng?
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A Again, | have to adm ni ster the contract

as an ACO in accordance with the regul ations. I
have an obligation. | cannot violate those
regul ati ons without a DAR devi ati on.

Q How do you know that the PCO doesn't get
a DAR devi ation? Were do you go first?

A Wll, there are procedures under the
regul ations, to get a deviation. And it has to be
approved by higher aut hority, hi gher agency
authority.

Q Al right.

A And that was not the case with this
contract.
Q Well, do you just assune that the PCO

doesn't have the authority, or don't you --
A No. | just -- | discuss this -- in the
Freedom case, | discussed the matter with the PCO
BY MR MACA LL:
Q You had previ ous experience wth

Freedom prior to the tine of the MRE 5 contract; is

that right?
A Yes, | did.
Q That experience was in connection wth

the MR 3 contract, or a portion thereof; was it not?
A | don't know if it was MRE -- MR 3.

There were two small contracts, retorting contracts.
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1- 209
Q Freedom worked as a subcontractor,

right, in the MRE 3 context?

A I'"'m not famliar with the description
MRE 3. Freedom was a prinme contractor with two
small retorting contracts, one of which was in the
mai n, ultimately subbed out, with Governnent

approval. And this was in 1962, '63 tine frane.

Q And later, inthe late --
A 1983 tine franme, |I'msorry.
Q Ckay. So in the early 1980's, Freedom

was operating in this Governnment real n?
A In a very limted -- on a very limted

basi s, yes.

Q Wth you, specifically?
A That is correct.
Q And Freedom had an operation up and

going in 1982, 1983; is that correct?
A They had a, sort of, "infant" type of
oper ati on. They had to start up again. It was a

start-up type of thing with two small contracts.

Q So this instant --
A Pardon ne, it was infant.
Q My m st ake. This infant operation did

have overhead, right, as you wunderstood it in

1982- 19837
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1-210

A But no progress paynents. There was
overhead, that is correct, but no progress paynents.
JUDGE CROSSBAUM You weren't asked
t hat .
THE W TNESS: Sorry.
MR MACA LL: And that's the next
guesti on. There was nothing to cover the overhead

when Freedom was not given a portion or MRE 4,

right?
A | don't -- not famliar with MRE 4, and
Q Freedom did not have MRE 4, did they?
A | don't know. | don't know the -- the

only labeling or description of Freedom s contracts
that I was aware of was that these were retorting
contracts. \Wether or not they were related to MRE
10 or MRE 1, | don't know the answer to that.

JUDGE  GROSSBAUM You have not
established through his answers to your questions
that Freedom did have either a prinme or a
subcontr act for MRE 3. That hasn' t been
est abl i shed.

He's testified, not contrary -- he's
not contradicting you, but he's testified he hasn't

est abl i shed t hat.

NEAL R GROSS
COURT REPORTERS AND TRANSCRI BERS
1323 RHODE | SLAND AVENUE, N. W
(202) 234-4433 WASHI NGTON, D.C. 20005 (202) 234-4433




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26

1-211
MR MACA LL: W'Ill tie that up with M.

Thomas, rather than take the Board's tinme at this
poi nt .
BY MR MACA LL:

Q But you do understand that Freedom did
not have any Governnent contracts or progress
paynments in the 1983-1984 period of tine?

A Well, they had Government contracts, but
they did not have progress paynents.

Q Ckay. That's where the debt cane from
wasn't it, the overhanging debt that you testified
to in your direct examnation, that M. Stokes
ment i oned?

A Yes, fromthose earlier contracts.

Q And it was that overhang of debt from
those earlier contracts and the continuation of
overhead that M. Stokes wote about in his
pre-award survey of financial capability?

A | cannot say, wthout checking the
record, it involved a continuation of overhead,
because he was basically out of business for a year
and hal f. He didn't have a facility, really. He
was evicted fromthat facility at 1 Loop Drive. So
he wasn't really operational, so | wouldn't call it
over head. | don't think I would describe it as an

over head type of thing.
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Q Do you specifically know what his

circunstances were in 1982, '83 and ' 84?
A Yeah, in a general way.
Q Wll, do you specifically know what

facility he had?

A VWll, he had, during that tinme frame, a
facility, | think, that he -- | don't know if he was
lease -- | think it was |leased fromthe Cty at the
Port of Termnals of New York City. It was a

Cty-owned building, | believe.

Q How much was he paying in rent in
1982-' 84?

A | do not know.

Q How nmuch in salary in 1982-'84?

A | don't know, and I'Il tell you why,

because there were no progress paynents. W did not
eval uate costs.
Q So you don't know all what general

adm ni strative expenses were?

A Not at all, no. W didn't do any
revi ews.
Q Fine. M. Stokes, though, did report to

you in pre-award survey that there was an overhang

of debt?
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1-213
A Ch, absolutely. He owed noney to

creditors. That's correct -- mllions to creditors.
That's correct.

Q Now, as far as your perspective goes in
this tinme franme, Novenber of '84, you understood

t hat Freedom was a smal | busi ness?

A That's correct.

Q A mnority contractor?

A M nority-owned contractor; that's
correct.

Q That they were going to enploy four to

five hundr ed of t he chronically unenpl oyed
mnorities in the Bronx?

A That's correct.

Q You knew, also, that this was Freedonis

only Governnent contract, MRE 57

A That's correct.

Q You knew it was a start-up operation?

A Correct.

Q And you al so knew that there were going

to be substantial start-up costs for Freedonf

A Correct.

Q Now, as far as the -- M. Stokes
pre-award survey goes, that is sonmething that you
read at sonetinme during this Novenber, 1984 period

of tinme?
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A That's correct.

Q Final item of perspective here in this
Novenber, 1984 period of time, you understood, did
you not, that this was going to be a high visibility
contract, given its circunstances?

A Correct.

Q You felt it was going to be like |iving
in a goldfish bow ?

A Correct.

Q And vyour perspective was that your
actions, specifically, wuld be scrutinized by

Headquarters?

A Correct.

Q By Congress, perhaps?

A Per haps.

Q Per haps, the Wite House?

A Per haps.

Q The contract, when it was awarded, was

awarded pursuant to United States Code 2304Al6; is

that correct?

A | woul d have to check the contract.

Q vell --

A Wat is A -- | know it's one of the
reasons for -- | would have to check

Q Fi ne. You under st ood, t hough,

generally, that this was a |aw enacted by Congress
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to create, develop and maintain vital suppliers of

VRE' s?
A | cannot -- | do not know of f hand.
JUDGE GROSSBAUM | don't think that the
assunption is warranted. I don't think Congress

passed 2304A16 as an exception to the advertising
statute, sinply for the purpose of <creating an
i ndustrial base of NMRE producers.

MR MACA LL: The first --- 1 didn't
hear the first part of what you said.

JUDGE GROSSBAUM | don't think Congress
passed this law, just to create an industrial base
of MRE producers. So | don't think the wtness
would be justified in answering that in the
affirmative.

MR. MACG LL: | think I understand.

JUDGE GROSSBAUM  Did you want to change
your techni que?

BY MR MACA LL:

Q Let nme rephrase ny question. You,
personal Iy, understood that one of the purposes of
this law was to create, develop and nmaintain vita
suppliers of MRE s?

A Let me answer this question and the
gquestions you may have along this |ine. | was not

involved, in the main, in the pre-award phase of the
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1- 216
contract. Al | know about the industrial base was

Henry Thomas -- Freedom was approved as a third
pl anned producer, and there were various letters and
| obbyi ng and discussions between Freedom and high
|l evel s of DOD, Eleanor Specta, Nornma Leftkow ch,
what ever .

| was not involved with that. | cannot

answer your questions, specific questions, along

this line. Al | knowis that he was approved as a
pl anned producer. | wanted him -- they wanted him
as this third assenbler. That is all | can answer.

| was not involved with that.

Q So as an ACO, you never, at anytine,
have had the perspective in the industrial
preparedness plan, that there is an over-arching
pur pose of devel opi ng sonme MRE suppliers?

A | was aware that Freedom was approved as
the third assenbler. The Governnent wanted a third
assenbl er. | was aware that he was officially
approved. | know what an | PP Program is. I know
| PP reviewed Freedom So | know, in a general way,

the visibility of this at DOD |evel under the |PP

Pr ogr am

But when you start quoting laws and
dates, along this line, |1 was not involved wth
this. So if there are other questions along this
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line, I wll not be able to answer probably other

than what |1've just stated now, up to this point.

Q Al right. Sir, you testified on direct
exam nation about sone letters that had been
received by the Governnment or as you testified, was
not received by the Governnent, from Dollar
Dry-Dock. Do you renenber that |ine of testinony?

A Yes, | do.

Q And specifically, I'd like to refer you

to Governnent Rule 4 Exhibits 5 and 6.

A Yes.
Q Now, as | -- strike that. You
previously told the court that you received -- that

the Governnent received the August 9 letter, which
is 5 but not the August 10 letter, which is Exhibit
6. Correct?

A That is correct?

Q Now, in ternms of vyour conparison of
Exhibit 9 -- pardon nme, 5 and 6, did you conpare the

signatures that were on each one of those pages?

A No. There wasn't -- they |ooked the
sane. Whet her | conpared it at the time, | don't
recal | .

Q Is it unusual in your experience, sir,

for a draft letter to be signed or executed by

signatory?
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A Definitely not. The draft letter is

unsigned in the normal course of events, yes.

Q But in this case, what you're
characterizing as a draft letter, in terns of your
testinmony to this Board, you're characterizing a
signed, executed letter as a draft; are you not?

A No, |I'm not. I"'m only repeating what
Noel Siegert from Dollar Dry-Dock -- Noel Siegert
from Dol lar Dry-Dock says that the 9 August letter
was only a draft letter, that was sent to Henry
Thomas and not passed on to the Governnent. So it's
not ny characterization. ["m just repeating Noel
Siegert fromDollar Dry-Dock's characterization

Q And you're repeating what M. Siegert

said to you, personally?

A No, t hat said to five Governnent
enpl oyees on the squawk box to ny conmander. | was
present .

Q You were present? Now, so that the

scene for the Board to understand --
A And also in witing. It was confirned

in witing by Dollar Dry-Dock.

Q Fi ne.
A Ckay.
Q But so the Board fully understands the

context, there are five or six Governnent officials
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on the squawk box with a man from New York Doll ar

Dry-Dock commercial, right?

A That's correct.

Q And the perspective that you conveyed to
that man, that individual in New York, is that the
five or six of you were unhappy wth the financial
situation, right?

A W were express -- the reason for the
call was Henry's statenments at the post-award, three
days earlier. Decenber  14th, 1984, at the
post-award, Henry told us that it didn't |ook Iike
he was going to get noney from Dollar Dry-Dock,
not hi ng had been advanced.

We were concerned. As a result of this
concern and in view of the fact we had a pre-paynent
progress paynent review going on, we decided -- the
Col onel deci ded, Col onel Hein decided to call Doll ar
Dry-Dock. That was the reason for the call

Q And M. Siegert knew that the Governnent
was upset, when you had this tel ephone call?

A | don't recall. | don't recall saying
that we were upset. | think our questions were
mainly in the way of inquiry, you know. W were
just asking, what's the status of the request.
Whet her or not we nentioned our concern, | don't

recall, to be quite honest.

NEAL R GROSS
COURT REPORTERS AND TRANSCRI BERS
1323 RHODE | SLAND AVENUE, N. W
(202) 234-4433 WASHI NGTON, D.C. 20005 (202) 234-4433




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

1- 220
Q But nevert hel ess, he was ei t her

characterizing it as a draft -- strike that. But he
was characterizing it at -- the August 9 letter as a
draft?

A That is correct.

Q And did you get the inpression, sir,
when you and the other five or six Governnent
officials had this tel ephone call with him that he
was back-pedaling on you, to try to keep the bank

fromgetting sued by the Governnent?

A No, | wouldn't describe it that way. |
would just say he was just telling us -- he was
giving us the facts as he saw them |  woul dn't

describe it as back-pedaling.
Q But you told this Board that you did not

get, that the CGovernnent did not get the August 10

letter.

A That is correct, because we checked with
DPSC.

Q But that's not true, is it, sir?

A That is true. We did check with DPSC

That is true.
Q You checked w th DPSC?
A | checked with Tom Barkew scz, and Tom

Barkewi scz said he did not receive such a letter
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had he received such a letter, he could have altered
award of the contract.

Q Al right. Now, M. Barkew scz was --
just so we're very clear, because | think it's
inportant that the Board see the full perspective

here. M. Barkewi scz was the PCO at the tinme? |Is

that right?
A That is correct.
Q Wul d you please refer, sir, to your own

drafted docunents out of the Governnent Rule 4 Fil e,

Exhi bit 16.

A Yes. There's an error in that letter.

Q Pardon ne, sir. | have a question.
JUDGE GROSSBAUM Do you nean Tab 167
MR. MACG LL: Yes, Tab 16.
THE WTNESS: |'msorry.
MR MACA LL: May | proceed, Your Honor?
JUDGE GROSSBAUM  Yes.
BY MR MACG LL:

Q Now, M. Liebman, this was a docunent

that you wote.

A That is correct.

Q You wote this to the President of
Fr eedonf?

A That is correct.
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Q Now, | take it, this was witten at or

near the tinme of January 4, 19857

A That is correct.
Q And just as a general practice of your
own personal accuracy, | take it that you strive to

be accurate in your witten communi cati ons.
A That is correct.
Q Now, that letter, this January 4 letter,

of course, was witten nore than eight years ago; is

that right?
A That is correct.
Q And you were nore famliar with the

situation eight years ago than you are today; 1is

that right?

A My nenory was fresher, absolutely.

Q Now, what you stated in the letter, at
the bottom of the first page, is as follows: "This

stated condition is contrary to Dollar Dry-Dock's
commtnment letters of 9 and 10 August, 1984, that
were sent to the Defense Personnel Support Center
Phi | adel phia, PA, Attention: Thomas Barkew scz,
Procuring Contracting O ficer, and which were relied
upon by the Governnent in the award of subject
contract to Freedom Industries."

Were those your words, sir, witten on

January 4, 19857
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A Those were ny words, that were in error.

That is correct.

Q Al right. But you're just -- what
you're telling the Board nowis that this letter was
in error?

A That particular statement about the 10

August was in error.

Q Al right. Let's go to another exhibit,
then, sir. Let's go to Exhibit 26 of the sane
bi nder . And sir, first of all, 1is Exhibit 26

another letter that you authored on or about 6
February, 1985?

A That is correct.

Q And again, this letter was witten at a
time you were nore famliar with the situation as

posed by Dollar Dry-Dock than you are today?

A That is correct.

Q Sir, would you refer to the second page,
pl ease.

A Yes.

Q Did you state -- and | quote: "Thi s
condi tion (IS contrary to Dol | ar Dry- Dock' s

commtnment letters of 9 and 10 August, 1984, that
were sent to the PCO Defense Personnel Support

Center, Phil adel phia, PA, and which were relied upon
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by the Governnent in the award of the subject

contract to Freedom I ndustries"?

A That is correct.

Q Your words on the 6th -- your words on
the 6th of February, 19857

A My words in error, again.

Q Al right. So we have -- your nenory

today is better than your words eight years ago?

A | would say that it was in error in both
letters. That's all | can say.
Q Al  right. Sir, now, let's go to

anot her point that the Governnent counsel asked you
to affirmin your direct exam nation. You said that
t he Governnent does not -- strike that.
You said, generally speaking, that the

Governnment does not accept conditional letters of
commtnment. Do you recall that |line of testinony?

A Categorically speaki ng - - I - -
categorically speaking, DCASMR, New York. Agai n,
the -- well, let ne backtrack. It is policy not to
accept such comm t ment letters, condi ti ona
commtrent letters, at DCASMR, New YorKk.

Q Refer, sir, if you would, to the first
paragraph of Exhibit 5. Are you there, sir?

A Yes.
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Q Exhibit 5 says, "In the event Freedom

| ndustries is awarded a contract in the anount of
$21.593 mllion" -- and |'ve skipped sonme of the
| anguage -- but "in the amobunt of $21.593, we will
upon assignnment," etcetera.

Did you regard, sir, at the tine of this
letter, that to be conditioned on the award of a
contract to Freedonf

A Wll, again, | was not involved wth
this letter.

Q Al right.

A During the pre-award phase. Those were
ot her individuals that were involved with this.

Q But now, having seen the letter, you'l
be quick to agree, won't you, sir, that that is a
conditional commtnent letter?

A | di sagree.

Q Al right. But you know for sure, don't
you, sir, that there was never a contract entered
into between Freedom on the one hand and the
CGovernnent on the other hand, for $21.5 mllion?

A That is correct.

Q In fact, it was known, after this letter
was sent to the United States Governnent, this
contract was negotiated with M. Thomas of Freedom

was it not?
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A That is correct.

Q And the price was ratcheted down from
$21.593 mllion to $17.1 mllion; is that correct?

A That's correct.

Q And Dollar Dry-Dock's commtnment, if

there was one, sir, you would agree was for a $21.5

mllion contract?
A That is correct.
Q And that was the sanme commtnent that

they nade to you the next day, August 10, 1984 in

Exhi bit 67
A No, it was different.
Q Vll, the commtnent was that it had to

be a contract at $21.593 million. Correct?

A Vel 1, when you're tal king about only $21
mllion, when you're conparing the dollars on both
letters, that's correct. But when you're -- if you
| ook at paragraph 2, you're talking about a
different animal, now.

Q Al right.

A But just the dollars, the gross dollars.
Yes.

Q So -- but just as a matter of pure and
easy lineal logic, you knew, when you had the

conversation with M. Siegert, nonths later, that

Dol | ar Dry-Dock never had a commtnent to anybody?
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A No, | did not know t hat.

Q At the tinme that you had that
conversation wth Siegert, did anybody in the
Government make a careful analysis of really what
this letter exactly said?

A Which letter are we tal king about? The
9 August letter?

Q Par don ne, August 9.

A Yes. It was analyzed by our Financia
Anal ysis people during the pre-award phase. And it
was based on that letter, that the -- only based on
that letter, that they went positive from a
financi al standpoint.

Q Let's go back to -- let's look at the
time again, during this chronologically and
hopefully in a summary fashion. Wat happened after
August 9, 1984 and August 10, 1984, was that there
were negotiations between the Governnment and M.

Thomas, right?

A After 9 and 107

Q Right. There were negoti ati ons.

A Yes.

Q And what happened was -- is that M.

Thomas was told to reduce that price, roughly

speaking, $4.4 mllion. Right?
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A | don't know. | don't know who told
what to who. | wasn't a party to that.
Q But you understand as a general matter,

just based on these letters alone, that that price

went sonehow from21.5 to 17.17

A Yes, [ know it went down. That's
correct.
Q And you know, from your work as an ACO

on this contract, that there were two prom ses that
the CGovernnent made in exchange for reducing the

price $4.4 mllion. Right?

A | don't know. \Wat other -- you'd have
to --

Q The CGover nnent agreed to elimnate
outside financing, nunber one. Number two, the

Governnent agreed to pay costs directly and to pay
95 percent progress paynents.

A The first, I would say no. | -- that, |
am not aware of. Never was aware of that, that
outside financing was to be elimnated 100 percent,
or at all. I["'m not aware of that at all. This is
the first I ever heard of it.

Q Al right. In fairness to you, sir, |
think I said two conditions, and | listed three.

Let's make sure we're clear on the three.
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A VWat's the second. Tell nme what the

second one is.

Q The Governnment told M. Thonas, between
August and Novenber of 1984, that he would be paid
95 percent progress paynents. Right?

A That's -- that is the percentage that
woul d be in the progress paynent costs, correct.

Q Second, the Governnent -- second, the
Governnment said that certain costs would be treated
as direct costs. R ght?

A That is correct. That, | found out
after award. That is correct.

Q Right. And you also found out after the
award that the Governnent had elimnated the outside
fi nanci ng requirenent?

A Negati ve.

Q Al right. Refer, if you would, sir, to

the contract in this matter, which is M7

A VWhich -- | don't think | have M7
MR MACA LL: Your Honor, | have an
extra copy, if | my hand it to the wtness for
speed of --

JUDGE GROSSBAUM  Certainly.
MR MACA LL: May | approach the
W t ness, Your Honor?

JUDGE GROSSBAUM  Go ahead.
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MR, MACA LL: Thank you.

BY MR MACA LL:

Q Sir, | put in front of you what's before
the Court as M7. Is that contract entered into
between Freedom on the one hand, and the United
States Governnent, on the other?

A Yes, it is.

Q There is no requirenent in any term or
condition of outside financing in that docunent, is
there, sir?

A Wl |, you don't see that in the
contract, and I'"'msure it's not in this contract. |
don't see that in contracts.

Q Fine. So the contract goes forward as a
$17.1 mllion contract. Right?

A Correct.

Q And you understood fromthe begi nning of
that contract adm nistration that certain agreenent
and prom ses had been nade by M. Barkewiscz to M.
Thomas. Right?

A VWhat prom ses are we tal king about? |

Q Well, just -- for this line, sir, just

certain prom ses had been nade --
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1- 231
A [ can't comment until [ know what

prom ses that we're talking about. [I'mnot going to
make a general statenent.

Q But won't you admit to the Board here
and now that you knew there were sone prom ses that
were nmade?

A I|"m not going to classify or categorize
it as a prom se. | learned during -- after award,
during the progress paynent review that basically,
t he Governnent wanted Freedom as a third assenbler.

You know, they wanted him to be successful, that

this was -- contract. Al costs were really direct
costs. I nmean, this was part of the pre-paynent
revi ew.

| don't know what type of pronm ses we're

tal king about . | don't know what you're talking
about .

Q VWell, specifically, you understood that

there was a nenorandum of wunderstanding that had

been signed and agreed to by M. Thonmas and M.

Bar kewi scz?

A Are we tal king about the negotiation? |
think | read -- vaguely recollect sonething about
it. | remenber -- | saw his negotiation nmenorandum

| think there was a nenorandum of wunderstanding,
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yes. | think there was sone sort of nmenorandum of
agr eenent .

Q And when you say the negotiation
menor andum you're referring to t he price
negoti ati on nenorandum that was -- is before the

court as a Novenber 8, 1984 price negotiation
menor andum pri ce anal ysi s?

A Again, | don't know of the date offhand,
but |I've seen the nenorandum prepared by Barkew scz.
And | believe, back to your previous question, there
was sonme sort of nmenorandum of understanding. I
don't recall what was in there. But | think it was
done prior to the negotiations. What the contents
were, | --

Q Just as an overview for the Board, now,
sir, you understood that there had been an agreenent
bet ween the PCO and Freedomto treat certain capita
equi pnent as direct costs to the contract?

A | learned, during the -- after award and
during the pre-paynent progress paynent review phase
that the PCO decided to fund this 100 percent --
they felt, well, if we're going to pay for -- if we
want Freedom as an assenbler for years to cone, as
one of the three planned producers, let's pay it al

at once. You know, why pay this for this capita
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equi pnent and spread it out, which is the normal way

to do things.

Q Ri ght . And you never cared for that
agreenent, did you, sir?

A No, | wouldn't describe it that way.

Q Al right. Then you --

A Let's don't say | don't care for it.
did say that it violated the DAR

Q And that's a decision that you nade
i ndependent | y?

A No. It's not a decision that | nade
i ndependent | y. | discussed this particular point
wi th higher authority at various agencies, including
counsel . I nmean DPSC, DLA Headquarters, DCASR, New
Yor k, DCASMA, New York, office counsel, you nane it,

commuanders - -

Q But you made the decision by yourself?
A | -- of course, as the ACO
Q And you took whatever advice you could

get on the subject?
A Absol utely.
Q But it was your --
JUDGE GROSSBAUM Excuse ne. Did you
di scuss this with the PCO?
THE W TNESS: Ch, absolutely. Sure.

Certainly.
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BY MR MACA LL:

Q And you knew, from the beginning to the
end of this, that the PCO had agreed to treat

certain capital equipnent as direct costs in the

contract?
A In violation of the DAR, yes.
Q Ckay. And your perspective was,

regardl ess of what that man agreed to with this man,
M. Thomas, you were going to superinpose your
readi ng of the DAR on that understandi ng?

A Not ny reading of the DAR, ny decision
based on the DAR, based on legal interpretation
Legal interpretation that the only way to get around
this -- we weren't -- let nme backtrack

| was not interfering with the contract
price. The contract price was fixed. It would be
paid, in the formof deliverables, the full contract
price. W weren't interfering with the price of 17
mllion, and he would be paid for the equi pnent 100
per cent .

What | couldn't pay him for, because it
woul d violate the DAR, would be 100 percent of his
capital type itens in the way of progress paynents.
| couldn't do that wi thout a DAR deviation, so | was
advi sed by legal. And | agreed.

Q vell, --
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A It was ny decision, based on advice from

| egal and other sources, that it couldn't be done
wi thout a DAR deviation. This includes Caneron
Station, by the way.

Q Legal told you to pay this twice, didn't
t hey, on Decenber 26 --

A Legal did --

Q Par don ne. On Decenber 26, 1984, they

told you to pay these progress paynents, didn't

t hey?
A Decenber...?
Q 26th, 1984.
A well, let nme answer that, because |

think you're mxing apples and oranges. kay. The
issue, at that tine, was the issue of progress,
direct versus indirect costs. | don't think we were
dealing with capital equipnent at that point. I t
had to deal with direct versus indirect. And at the
time, those progress paynents were only indirect.

| don't think the capital equipnent
thing was involved at that point.

Q But on Decenber 26th -- pardon ne --
Decenber 26, 1984, you were advised that -- about
the circunstances of the PCO s agreenent.

A | would have to check. | would have to

read what you're referring to. | don't recall. You
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know, | did receive advice from Legal at various

agenci es. | would have to see the docunent you're
referring to.

Q And you were told by lawers for the
Governnent that if you adm nistered this contract in
a way different than negotiated, there may be an
estoppel, as far as the Governnent is concerned?

A | would have to refer to what you're

reading. And lawers do not tell ne. They advise

me. Ckay? But | would have to see -- | just don't
recal | . There was input from legal, nmy own |egal,
DPSC. Again, | wuld have to see what vyou're
referring to. | don't want to give a statenent that

m ght be contrary to ny understandi ng.

Q W wll refer - - we will refer
specifically to those docunents at a later tine.
But regardless of the advice, sir, that you got, you
made these decisions to admnister this contract
your way, as you deened appropriate, regardl ess of
how it was negoti at ed.

A That's not correct. Deened appropri ate,
in accordance with DAR regul ati ons and after advice.
| did not violate any regul ati ons.

BY JUDGE GROSSBAUM
Q You had testified earlier, for exanple,

that the DARis fairly specific as to the manner and
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the formulas that are applied to calculating a |oss

factor; did you not?

A That's correct.

Q And yet, the ACO has a considerable
anount of discretion as to how he is going to apply
the | oss factor?

A That's correct.

JUDGE CROSSBAUM W need to -- as we
indicated earlier, we were going to conclude today
around this tinme. Wuld this be an appropriate tine
to take a recess?

MR, MACG LL: What ever your choice is,
Your Honor.

JUDGE GROSSBAUM Do you think that this
is a logical point? Is there anything that you
wanted to tie in with this |last question?

MR, MACG LL: Your Honor, | think it's
very logical to do -- to return at --

JUDGE GROSSBAUM This is M. McGII,

isit?

MR. MACQ LL: Yes, sir.

JUDGE GROSSBAUM Very well. we'l |
recess at this point, and we'll resune at 9:15

t onor r ow nor ni ng.
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(Whereupon, at 5:12 o'clock p.m, the

heari ng was recessed, to resune at 9:15 o' clock a. m

on Tuesday, February 10, 1993.)
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