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PROCEEDI NGS
ADM NI STRATI VE JUDGE JOHN J. GROSSBAUM
The hearing in the appeals of Freedom New York,
Inc., wll cone to order. Counsel for Appellant,
are you planning to resunme your cross-exam nation?

MR. MacQ@ LL: W are, Your Honor. [

m ght just report briefly -- | do believe we've nade
pr ogr ess. We've had good discussions with the
Gover nnent . I think we've had a dialogue that has

al l oned the Counsel and the people in your courtroom
to get an analytic hold on this problem and | think
we' ve cone pretty close to nmaking recommendations to
our principals that are clear and to the point.

We don't have the principals signed off.
W believe it's in the Board' s best interest to

continue with M. Liebnman, and to continue the

trial.

We can't prom se the Board anything, but
| do believe -- and correct ne if |I'm wong, Frank
or Kathleen, | think that we've nade considerable
progr ess. | don't know that this is going to be

resol ved but I think we've nmade significant progress
in the | ast couple of hours.

JUDGE GROSSBAUM Does everybody concur
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in that view?

M5. HALLAM  Yes, Your Honor.

JUDGE GROSSBAUM Very well. M ght we
resune with M. Liebman, who was previously sworn.
Wul d you pl ease take the stand?

Wher eupon,

MARVI N LI EBVAN
recalled as a wtness, having been previously duly
sworn, was exam ned and testified as foll ows:

JUDGE GROSSBAUM W were still into progress
paynment nunber 22 of the -- we hadn't gotten all the
way to January 1987 when the ACO told the contractor
that he was spending -- returning progress paynment
nunber 22, somewhere at the bottom down in Novenber
or Decenber of 1986.

MR. Macd LL: Yes, sir. Your Honor, if
| may -- | had one question relating to May and
April 1986 that | omtted, which relates to sone of
the Mod 25 circunstances. If | could pick up that
one area with M. Liebman, and then nove back to the
time frane the Board just nentioned.

FURTHER CROSS- EXAM NATI ON

BY MR MacQ LL:

Q M. Liebman, going back to the tine

frame January 1986 to March 1986, would you agree,
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sir, that during the time frame January 1986 to

Mar ch- Apri | 1986, Freedom per f or med in a
satisfactory manner and net the schedul e?

A | would have to check the record.
don't recall

Q Sir, | can refresh your nenory if you

would like wth your testinony given on June 21,

1989. | have the testinony marked here.
MR,  Macd LL: If the Board has no
objection, | would be happy to --

JUDGE GROSSBAUM The Board has no

obj ecti on.
BY MR MacQ LL:
Q And I wll refer you, sir, to page 106
of testinony that you gave on that date, lines 4

through 6. Wuld you read those to yourself please?

A Yes. | can only accept this at face
value. Yes, that was ny thought at the tine, yes.

Q Al right. Let's clarify it, then, sir.
Is it your testinony here today, now havi ng
refreshed your recollection, that during the tine
frame January 1986 to March-April 1986, Freedom
performed in a satisfactory manner and net the
schedul e?

A That was ny thoughts to the best of ny
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recollection at that tine, alnost four years ago.

JUDGE GROSSBAUM |'s there anything that
changes your thought?

THE W TNESS: well, of course, | would
like -- I would have preferred, if it was possible,
the opportunity to verify that against the record,
but that was ny thought --

JUDGE GROSSBAUM Haven't you had an
opportunity to exam ne the records before you cane
here to testify?

THE W TNESS: Yes, | spent nmany weeks
goi ng t hr ough t housands of docunent s.
Unfortunately, there are so many facts and figures,
and there were so many events involved with this
contract scenario, you know, it's inpossible to
remenber everything. Al so, considering the fact
that many of these events occurred seven or eight
years ago.

JUDGE  CGROSSBAUM Now, was that
testinmony that you characterize as that was your
t hought four years ago --

THE W TNESS: That was ny recollection

JUDGE GROSSBAUM  That was your thought
and your recollection.

THE WTNESS: M recollection
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JUDGE GROSSBAUM Was that recollection

gi ven under oat h?

THE WTNESS: Yes, it was, Your Honor

Well, let nme qualify that. Was there
any swearing in at that neeting? | don't recall if
there was any swearing --

BY MR MacQ LL:

Q Al right, sir. And, sir, | wanted to
refresh your recollection so we didn't have to go
t hrough this.

A Yes.

Q On June 21st, 1989, you gave testinony
in New York GCty; did you not?

A That's correct.

Q And before you gave that testinony, you
rai sed your right hand and swore to tell the truth.

A Ckay. | didn't renenber, but, okay.

Q Vel |, but you were giving sworn
testinony on June 21, 1989, right?

A "1l accept that at face val ue.

JUDGE GROSSBAUM Wl |, do you nean you
don't have any recollection of having participated
in a proceedi ng where you gave sworn testinony?

THE W TNESS: No, that's not what |

said, Your Honor. | said | renenber the proceeding
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didn't recall anybody swearing people in. It could
have happened, | just don't recall that particular

act at the --
JUDGE GROSSBAUM Make an offer. Was
this a trial or was this a deposition?

THE WTNESS: It was a deposition

MR MacQ LL: Il will do that, Your
Honor .
THE WTNESS: It was a deposition
BY MR MacQ LL:
Q "Il refer you specifically, sir, to
page 4 of the deposition. Let's even go back
further than that. It's a June 21, 1989 deposition;

is that correct?

A Yes.

Q And it was taken of vyou by Pepper
Reporting Service out of New York Cty; is that

correct, sir?

A That's what it says, yes.
Q Al right. And page 4 of this
deposition transcript says, "Marvin Liebman, a

non-party wtness, after first having been duly
affirmed by Gayle M Piccolo, a stenotype reporter

in and for the State of New York, was exam ned and
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testified as follows". Have you read that now, sir?
A Yes, | have.
Q Does that refresh your menory that, in

fact, you were sworn?

A My nenory is refreshed. Thank you.

Q And you understood when you gave this
testinmony on June 21, 1989, that you were to tel

the truth, the whole truth?

A As | woul d al ways.

Q And what you testified to was at page
106, "During the tinme frame January 1986 to
Mar ch- Apri | 1986, Freedom per f or med in a

sati sfactory manner and net the schedule.”

A That was ny recollection at the tine,
yes.

Q And that was your testinony at the tine?

A That is correct.

Q Under oat h.

A That is correct.

Q And the sanme kind of oath you took here
t oday?

A That is correct.

Q Continuing wth progress paynent 22,

sir, you testified previously you did not pay that;

is that correct?
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A That is correct.

Q Now, in terns of progress paynent 22,
that was submtted, as we know, on Cctober 20, 1986.

A That is correct.

Q You did not officially suspend progress
paynment ever relative to progress paynment 22.

A It was no formal suspension l|etter, but
t he paynent was held in abeyance.

Q It was held in abeyance by you in your
di scretion?

A That is correct.

Q That was the choice that you made

your sel f individually?

A That is correct.
Q And you gave no notice of even an
intention -- even an intention to w thhold paynent

until January 26, 1987

A That is not correct, because in ny fact
sheets there is a statenent -- there is a statenent
here that during -- | had nunerous conversations

during October, Novenmber and Decenber, regarding the
progress paynent, with M. Pat Marra.

Q You never put that in witing, sir,
until January 26, 19877

A As far as | <can recollect, that 1is
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correct; in witing to Freedom but Freedom was

verbally notified nunerous tines.

JUDGE CROSSBAUM Dd you keep any
menor anda of these numerous notifications?

THE W TNESS: Yes. It's in ny papers
here, Your Honor. May | refer to thenf

JUDGE GROSSBAUM If it would help you
to answer the question, yes.

THE WTNESS: Yes. Ckay, it's reflected
in the letter -- I'mtrying to find the tab -- the
letter | sent to Freedom in January 1987 advising
him |I'm considering suspending progress paynents.
Wuld you know offhand what tab that is, because
that's where that statenment is.

BY MR MacQ LL:

Q Al right, well, we'll just take your
word for it, sir, that that was January 26, 1987
A Ri ght. But may | just look at the

letter? If | may.

Q Sure.

A Thank you.

Q 169, sir, of the Governnment's file.

A Thank you. This is the letter dated 26

January 1987 that | wote to M. Thomas advi sing him

| "' m consi dering suspending progress paynents. And
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in the preanble where | said, "Dear M. Thomas, Here

are the references"”, and |I'm referencing ny
t el ephone conversations wth M. Patrick Marra,
Executive Vice President of Freedom during Cctober,
Novenber and Decenber 1986, "regarding t he
f oregoi ng". The "foregoing"” includes progress
paynment nunber 22, dated 20 COctober 1986, in the
amount of $1.4 mllion.

And | can also --

JUDGE GROSSBAUM You don't have any
ot her nenoranda that corroborates any reference in
this January letter, any contenporaneous nenoranda?

THE W TNESS: There's nothing here in
the file that 1'maware of, Your Honor.

JUDGE GROSSBAUM  All right.

BY MR MacQd LL:

Q And you -- you're not trying to get the
Board to believe here, are you, sir, that this
letter by itself confirns that you told M. Mrra
many times that you, in fact, intended to suspend
t he progress paynent; are you, sSir?

A VWhat |'mtelling the Board is that there
is a record here that there were nunerous phone
calls with M. Marra concerning the --

Q And that's all the record says, is that
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there were nunerous phone calls with M. Mirra

regardi ng progress paynent 22.
A Ckay. Now, what would you presunme was
di scussed wth M. Marra --
JUDGE GROSSBAUM  You're the one who is
answering the questions.

THE W TNESS: Ckay. M. Mirra would

call me --
JUDGE CROSSBAUM You don't have a
questi on.
BY MR MacQ LL:
Q Now, this is the Iletter you wote,

January 26, 1987, right?

A That is correct.

Q And this is Exhibit 169, as you
previously testified to; is that correct?

A That is correct.

Q This is your first witten notice after
t he subm ssion nore than three nonths earlier of the

progress paynment request nunber 22.

A Correct.
Q Now, you knew -- strike that. As far as
you knew, there were still activities going on at

t he Freedom pl ant.

A There were signs of it, yes.
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Q As far as your perspective was

concerned, you understood that Freedom was operating
in this three-nmonth period of tine wth the

assunption it was going to be paid.

A No. That is not correct. Freedom was
operating in a very, and | underline the word
"very", limted capacity.

Q You knew that Freedom had resuned

operations January 20, 1987.

A In a limted capacity, very Ilimted
capacity.
Q And you knew they did that in reliance

-- on the assunption that they were going to be

pai d.

A That is not correct. I do not know
that. That's your statenent. | do not know that.

Q Al right, but you knew at a m ninum

that they were operating on the assunption that they
would be given certain GFM so that they could

continue --their assenbly begun again on January 20,

1987.

A | do not recollect.

Q Now, you didn't tell Freedom anything
other -- on progress paynent 22, you didn't tell

Freedom anything other than you were considering
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suspendi ng progress paynents.

A That is correct.

Q You didn't use the "held in abeyance"
| anguage in your January 26, 1987 letter, did you,
sir?

A That is correct.

Q And the "held in abeyance" is not a term
of art under DAR, is it?

A | do not know of f hand.

Q Well, DAR speaks in terns of reduction

or suspension of progress paynents, doesn't it, sir?

A Wll, we're getting into -- well, |
would say it's an offshoot. Before you suspend you
consider to suspend, so that would -- | would
interpret that to nean -- "holding in abeyance"

means it's part of consideration to suspend, and
that's wwthin the real m of DAR

Q But the words "held in abeyance" aren't
part of the -- those aren't words you find in DAR
right, sir?

A | woul d have to check the DAR verbatim

JUDGE GROSSBAUM How about the DAR

section in Appendix E that deals wth progress
paynments? You testified -- in earlier testinony you

seened to wish to convey to the Board the view that
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you are quite well versed in the requirenments of the

DAR as it pertains to progress paynents. Do you
think without reading it verbatim that you could
answer the question about the term "held in
abeyance"?

THE W TNESS: Gkay. M best guess is --

JUDGE GROSSBAUM W don't want you to
guess. W want you to testify as to your know edge.
You conveyed to us the inpression that you're very
know edgeabl e about what the DAR provides.

THE WTNESS: Well, see, | don't want to
say sonmething absolute that may be proven to be
incorrect afterwards. Al | can say, Your Honor, in
honesty, is, | do not recall ever seeing the word
"abeyance". That does not nean it's not there.

But there is the provision for -- that
we do not suspend progress paynents -- it's
considered an extrene situation, an extrenme action;
and before we consi der suspendi ng progress paynents,
the ACO and the contractor have i ntensi ve
di scussi ons. It's sonething we just don't do
arbitrarily.

And during these intensive discussions
and ACO review of the progress paynent problem |

would interpret that to nean that the progress
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paynment is held in abeyance while the ACO is

considering his action and discussing the matter
intensively with the contractor. There's a dial ogue
between the contractor and, you know, and the ACO
and the PCO

And so, | would say the word "abeyance"
woul d apply, but whether or not it's nentioned in
the DAR -- | nean |'ve never seen it, but that
doesn't nmean it's not there. But the principle is
the sanme, and whether vyou call it abeyance or
holding it for consideration of suspension, it neans
t he sane thing.
JUDGE GROSSBAUM  Thank you.
BY MR MacQd LL:
Sir, would you refer to M47?
| do not have M 47.

"' msorry, M 46.

> O >» O

Was that one of the docunents that you

gave ne yesterday?

Q M 46.

A Could you point it out to ne please?
Ckay.

Q Sir, first, just so we're clear, M46,

is that a nmeno that you personally wote on the 12th

of January 19877?
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A That is correct.

Q And, obviously, that was before you sent

your January 26th letter

A That 1s correct.
Q Now, t here had been certain
del i berations by the Governnent, had there not, in

terms of what was going to happen under this
contract, prior to the time of your January 26th
letter?

A Vell, 1I'm not sure what you nean by
"what was going to happen under this contract".

Q Well, there was a Governnment neeting on
the 30th of Decenber, wasn't there?

A Yes, there was a neeting at DLA

Headquarters on the 30th of Decenber.

Q And you were a participant in that
nmeet i ng?

A | was an attendee at the neeting, yes.

Q And as a matter of fact, you had drafted
your letter advising Freedom of a possible

suspension as of January 12, 1987.

A That is correct.

Q And it was held up because you wanted to
have it | ooked at by Counsel at DCASR, New YorKk.

A That is correct.
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Q And sone, what, eleven days later, it
went out ?

A That is correct.

Q Now, let's go here, in terns of your

meeting on Decenber 30, 1986, it was basically
decided that the Government was not going to
exerci se any term nation.

A "At this tine".

Q Al right.

A Those are the words here, "at this

Q Well, specifically, it was decided by
DLA and DPSC, that they had el ected not to exercise
the Governnent's right to termnate for default the

undel i vered portion of the contract.

A "At this tinme".

Q Ri ght .

A At that tine.

Q Now, you, then, put a conclusion on the
next page of this, didn't you, sir, in your

menor andum of 12 January 1987, and you stated, did
you not, in your nenorandum that "DLA and DPSC have
been totally briefed regarding the matter, but have
elected to forebear at this time"?

A That is correct.
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Q Your word was "forebear"?
A That 1s correct.
Q Now, you wrote sonme nore nenos, did you

not, sir, relating to this whole subject of
f or bear ance?

A Well, 1'd have to check the other nenos;
obviously, related to the subject, but 1'd have to

check the other nenpbs to see if the word "forebear"

is there.

Q Wul d you refer to the next nenorandum
sir?

A kay, that would be --

Q M 47.

A -- M47. kay.

Q s that a nenorandum that you wote on

January 16, 1987?

A Yes.

Q And, again, you confirned a few days
|ater, that the Governnent had elected not to
termnate for default the undelivered portion of the
contract; that is, the 107,000 cases "at this tine".

A Correct.

Q And you didn't agree with that, did you,
sir?

A That's not correct.
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Q Oh, you agreed --

Wait, wait, wait. Let ne backtrack a
second.
Q Well, ny sole question is this, did you

or did you not agree that the Governnent should

f or ebear ?

A | would have to check the record on
t hat .

Q So you don't renenber?

A | don't want to say sonething that my
not be true. 1'd have to check the record.

Q Well, let's go forward on the record to

January 23, 1987
MR Macd LL: And, Your Honor, 1've
supplied this -- this was not in the binder that M.
Li ebman and the Governnment submtted. | did provide
a copy the first thing this norning.
JUDGE GROSSBAUM W'l mark this as A-3
for identification. [It's one page.
(Wher eupon, t he docunent
referred to was marked for
identification as Appellant's
Exhi bit Nunber A-3.)
BY MR MacQ LL:

Q Wth reference to A-3, is this another
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one of your nenoranda?

A What's A-3?

Q A-3 is what ~-- is this nenorandum
January 23, 1987

A That is correct.

Q Al right.

MR. MacQd LL: Your Honor, we would ask
if the Governnent has no objection, that the January
23, 1987 nmenorandum marked as A-3 by the Board, be
received as part of the record on this.

M5. HALLAM No objection.

JUDGE  GROSSBAUM Okay,  without
obj ecti on, Appel lant' s Exhi bi t A-3 for
identification is admtted as Appellant's Exhibit
A-3. This is a one-page 23 January 1987 point paper
prepared by the wtness, and the words "for
identification" are deleted.

(Wher eupon, t he docunent
referred to, previously marked
for identification as
Appel l ant' s Exhi bi t Nunber
A- 3, was recei ved into
evi dence.)

MR. MacQ LL: Thank you, Your Honor.

BY MR Macd LL:



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3-24

Q M. Liebman, in this nmenorandum January
23, 1987 -- well, first of all, | think we've
established it, but 1'Il make sure; this is your

menor andunf

A That is correct.

Q You wote it on or about January 23,
1987.

A Correct.

Q And you confirnmed once again, didn't

you, sir, that the Governnent elected not to

termnate for default the undelivered portion of the

contract; i.e., the 107,842 cases "at this time"?
A "At this time", correct.
Q And you were referencing, once again,

this Decenber 30 neeting.

A Correct.

Q Now, you then reference a letter from
Freedom dat ed January 15, 1987 requesting a revision
of the delivery schedule, right?

A Correct.

Q And do you know what happened wth

respect to that delivery schedul e revision?

A | woul d have to check the record.
Q You don't know?
A | woul d have to check the record.
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Q | don't want to argue with you, sir, |

just want to make sure we're clear that you don't
know, wi thout | ooking at the record.

A My statenment is | would have to check
t he record.

Q Al right.

JUDGE GROSSBAUM Do you know w thout
checking the record?

THE W TNESS: No.

JUDGE GROSSBAUM  Okay.

THE W TNESS: kay.

BY MR MacQ LL:

Q Now, you then refer, sir, to the ACO
| etter advising Freedom that suspension of progress
paynents is being considered, "has been reviewed by
DCASR, New York, Ofice of Counsel, and wll be
forwarded to Freedom during the week of January 26."
That's the January 26 letter you ve already
testified about?

A Correct.

Q Now, you wll agree, won't you, sir,
that you didn't tell Freedom anything about the
Governnent's decision not to termnate for default
in your January 26 letter?

A May | go back to ny letter? Let nme go
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back to ny letter before |I answer that. | just want

to check the letter. kay, the second page of the
letter is blurred here. They tal k about delivery,
but I can't see why -- |'m talking about status.
No, | don't see -- I'mlooking at the second page

paragraph D, where it's blurred, it says, "Continue

performance of the contract”, "Freedomis l|ast full
day of production”, "he's behind schedule"”, and the
rest is blurred. | don't know, there are like three

or four lines here in paragraph D --

Q Fine. M only question is, now that you
have reviewed the letter, you can pretty much assure
us, can't you, sir, that you didn't reference

anyt hing about the CGovernnent's decision to

f or ebear ?

A About the CGovernnment's decision to
f or ebear ?

Q Yes, sir.

A No, there's nothing here about that.

Q Al right. Can you tell the Board why
you wanted to wait until the week of January 26 to
send the letter to Freedon?

A VWll, because it had to be reviewed by
appropriate authorities and I -- the nmain review ng

entity that | was waiting for was the Ofice of
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Counsel

Q But aren't you saying in your own words,
sir, on paragraph nunber 4, that your letter "has
been revi ewed" as of January 23, 1987?

A Right. And, again, | would have to -- |
don't know, you know, what happened between the 23rd
and the 26th; perhaps there was a weekend, perhaps
there was sone editing, perhaps --

Q | don't want the perhaps or specul ation,
sir, just, do you know -- can you tell the Board why
you wanted to wait until the week of January 267?

A well, first -- 1 can't tell that w thout
checki ng the cal endar and the records.

Q Fi ne.

A | don't know what happened in those
t hree days of f hand.

Q That's fine.

JUDGE GROSSBAUM Tal ki ng about those
three days, when was it that Freedom resuned work on
t he contract?

THE W TNESS: | do not know the date
of f hand.

JUDGE GROSSBAUM Vell, | bet you have
sonme docunentation in front of you

THE WTNESS: Onh, yes.
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JUDGE GROSSBAUM  Go ahead and find it.

THE W TNESS: Sure.

JUDGE GROSSBAUM Take as much tine as

you need.

THE W TNESS: kay, again, the first
thing | see here right now is Governnent Rule 4,
193.

JUDGE GROSSBAUM Does it refresh your
recoll ection as to when the contractor resuned -- or

what you've characterized in other testinony as
havi ng "resunmed" performance?

THE W TNESS: Ri ght. Well, again, |I'm
reading fromthe industrial specialist's report. It
says here on page 106 at Tab 193, "The contractor
resuned accessory production on 20 January 1987.
Only one Iline/table is being utilized. The
personnel for this operation provided by United
Cerebral Palsy."

Then there's a second statenent, "The
cracker production also resunmed on 20 January 1987.
The total |abor force now stands at approxi mately 50
to 60 enployees.” Thi s IS exclusive  of
adm ni strative and managenent personnel, as opposed
to the three or four hundred they had before.

JUDGE GROSSBAUM Is 50 or 60 enployees
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an insignificant nunber of enployees for a conpany?

THE W TNESS: Oh, yes, for this -- to
resunme full production, this is mnuscule. They had
three or four hundred enployees. This would be
extrenely or very -- very limted production for
that conmpany to performunder this contract.

And it's saying, "At the present tine"

JUDGE GROSSBAUM Is 50 or 60 enployees
an insignificant nunber of enployees?

THE W TNESS: Wll, for this operation
and for this contract. In order for them to
conplete the contract --

JUDGE GROSSBAUM Did he ever have so
many enployees that he was classified as a |arge
busi ness?

THE W TNESS: No.

JUDGE GROSSBAUM  "He" neani ng Thonsas.

THE WTNESS: Correct. No, he was never
a | arge business.

JUDGE GROSSBAUM  So 50 or 60 enpl oyees
is a mnuscul e nunber of enployees for a conpany?

THE WTNESS: Not for a conpany, but for
this contractor to perform on this contract in

accordance with the schedul e.
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JUDGE GROSSBAUM  All right. Go ahead.

THE WTNESS: Ckay. It also --

JUDGE CGROSSBAUM No. Oh, do you have
sonething else to tell us on the 20th of January --

THE WTNESS: Yes, on the sane --

JUDGE GROSSBAUM We only asked you if
you knew when he resumed production, and you
testified the 20th of January. Did you have
firsthand know edge of that or only what you | earned
fromthe industrial specialist?

THE WTNESS: Well, at that tinme | don't
recall wvisiting the plant in January of 1987,
al though | visited the plant many tines.

JUDGE CROSSBAUM Many times before
January 19877

THE WTNESS: Ch, many tines, yes, yes;
and after January 1987 | did.

JUDGE GROSSBAUM No, | just wanted to
know many tinmes before January 1987.

THE W TNESS:  Yes.

JUDGE GROSSBAUM On what degree of
frequency?

THE W TNESS: Wll, it would depend on
the situation. Qoviously, | would go there when

sonet hi ng i nportant was goi ng on.
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JUDGE GROSSBAUM What do you consi der

i nportant?

THE W TNESS: Wll, we had many big
meetings. | nmean on a daily basis, no;, on a weekly
basis, no. But as -- we had many inportant neetings

concerning progress, progress paynents; visitors
woul d cone from DPSC

JUDGE GROSSBAUM You didn't refer to
any of these big neetings that you had in your
letter of January 20 -- January 26, 1987 to M.
Thomas concerning neetings to discuss progress
paynments.

THE W TNESS: No, we did not have a
maj or neeting -- a neeting at Freedom on this
progress paynent.

JUDGE GROSSBAUM  On nunber 22.

THE W TNESS: On nunber 22; no, that's

correct.
JUDGE GROSSBAUM  Ckay. Go ahead.
BY MR MacQ LL:
Q Let's refer to Freedom 193, sir.

JUDGE GROSSBAUM |s that Freedom 193?
MR, MacQd LL: Freedom 193.
JUDGE CROSSBAUM He had just been

referring to Governnent's 193, hadn't he?
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MR Macd LL: Yes, he had.

JUDGE GROSSBAUM  Okay.
BY MR MacQ LL:
Q Sir, I'll put in front of you Freedom
193. That's a letter to M. Bankoff; is it not,
requesting -- maeking a request for certain

accommodations on the delivery schedule; is that

correct?
A Correct.
Q And you understood -- you received a

copy of this letter, didn't you?

A Well, again, | don't see nyself on the
distribution list, but that doesn't nean | didn't
receive a copy.

Q But you did reference this letter
specifically in your later correspondence, didn't
you, sSir?

A Are you talking about ny January 26
letter or a later correspondence?

Q In this chain of correspondence that
we're going to go through one by one, before we get
to them can you tell the Board whether you renenber
havi ng seen this January 15, 1987 letter?

A | do not recall, but I'm sure if you

give nme an opportunity | can check.
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Q Ckay. All right, back to A-3, sir,

which we just reviewed wth you, you say on
paragraph 3, this is your nenorandum "Freedom by
| etter dated January 15", all right?

A Ckay. Correct. So | would have to
answer in the affirmative then.

Q So you knew, based on what you saw on
January 15 and what you wote on January 23, that
Freedom was relying on your forbearance -- on the

Gover nnent' s forbear ance.

A | would say he requested a new schedul e.
| don't want to -- he requested a new schedul e.
Q Vll, you knew specifically that he was

relying on your forbearance by getting 50 to 60
enpl oyees into the plant to go to work on January
20. A The record stands for itself that ny
reply to your question is that by Freedoms letter
dated 15 January, he asked the PCO for a new
schedule. That's ny response.

Q Well, but you wote --

JUDGE GROSSBAUM well, we know that's
what the docunent says. We're tal king about what
you know. We're not asking you to either interpret
a docunent -- we're asking you about an event that

took place many years ago in which you had a |arge
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hand in the chain of events, and which you have

di spl ayed or you have reflected sonewhat selective
know edge about your participation in this chain of
events.

Now you're being asked if based on what
you knew in and around the 15th of January or in and
around the 26th of January you knew t hat Freedom had
sone kind of an expectation which mght Dbe
characterized as a reliance which was causing them
to bring 50 or 60 people back to the facility. What
did you do? O was your mnd a blank back then? O
don't you recall what you knew? O didn't you know
anyt hi ng back then? G ve us an answer.

THE W TNESS: Again, Your Honor, I'm
trying to be as honest as possible, you know | am
honest and I'mtrying to answer.

JUDGE GROSSBAUM |'"'m sure you're
trying.

THE W TNESS: Believe nme, | am You

know, we're talking many years ago and many facts.

At the time, | was well-versed in every aspect of
Freedom and this contract. Many years have passed
and | just don't recall what ny thought processes

were on everything in January of 1987 or any other

time period during this contract.
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| recollect many, many things. | know

where many of the docunents are. But to tell ne
what did | think on every little thing, at a certain
day or certain nonth during that tine period; |
can't. | don't want to mslead the court, and I'm
being truthful by telling you and telling the court
that | just either don't recollect -- obviously, at

the time | would know what was goi ng on.

And, again, | do recollect many things,
and there are many docunents | can confirm that
Wt h. But | don't want to -- | can't give anybody

the inpression I'm lying or, you know, trying to
m sl ead anybody. That's not ny intention. ' m
trying to answer the questions as best | can, and if
| don't recollect, it's because of the tine period
and because of the volune of information in
docunents.

| tried to prepare for this case as best

as | could. | had other work in the office, as I'm
sure everybody el se does; and, you know, |'m doing
the best | ~can here. | don't want to m slead
anybody.

And what |I'm saying is, at the tinme, |
was very well-versed in all aspects of this

contract. And, again, nmany years have passed.
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JUDGE GROSSBAUM Wel |, we woul dn't want

you to guess or speculate. W just want, you know,
what you understood in this chain of events wth
Freedoms letter requesting a tinme extension, and
wi th your know edge that as of the 20th they brought
approximately 50 or 60 people back to their plant,
what you under st ood about ei t her Freedoni s
expectation or reliance on what the Governnent was
doing vis-a-vis their delinquency in neeting the
del i very schedul e.

THE WTNESS: Well, again, with all due
respect, Your Honor, the only thing I can do is
presunme or try to say "this is what | probably would
have thought at the tine". | can't say wth
certainty here, now, in 1993, six years later, that
this is what | thought six years ago, when |'m not
really sure on this particul ar point.

| can say "this is how | probably
thought", "this 1is what | probably would have
t hought six years ago", but | can't say that --

JUDGE GROSSBAUM Your presunption --
what woul d you presune?

THE W TNESS: On this particul ar point,
obvi ously, | would have considered the letter. That

was part of the consideration. Qovi ously, here,
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Freedom is asking the PCO for a new schedule. He's

asking that progress paynents be resuned. Freedom
knew that | was considering suspending progress
paynents.

Qoviously, what | would have done was

talk to the PCO  That's the way they operated. I
woul d have referred to M. Bankoff and said, well,
okay, what's DPSC s and DLA' s intention concerning
this procurenent? Do we intend to give him a new
schedul e? You know, please |let ne know. | won't
act until | hear fromyou.

Al so, there's the consideration of
Freedomls ability to —conplete the contract.
Bankers' Leasing had sort of backed out of the
pi cture, you know, because of the MRE-7 type of, you
know, scenari o.

JUDGE GROSSBAUM No, we don't know
that. W don't know that, but that's -- we'll take
that as your testinony.

THE W TNESS: kay. Thank you. So |
woul d say, okay, if you want to reschedule, let ne
know. Let me know what your position is. But then,
as part of your consideration on reschedule or not
reschedule, we have to consider the financial

wherewithal of the conpany and his ability to
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conplete the contract. Look at all the risks, let
me know, and before you -- and until you let ne
know, | won't take any final action concerning

suspensi on.

| my send him a letter that |I'm
consi dering suspendi ng. That just gives him an
opportunity to respond. It's not a decision on ny
part. It's just a consideration. So | wouldn't --

JUDGE GROSSBAUM You're doing a
fascinating job retracing the steps, the thought
processes that you mght very well have gone
t hr ough.

THE W TNESS: Vell, this is the way |
oper at e.

JUDGE GROSSBAUM And what we're
interested in is sonething that's responsive to the

Board's question, and that 1is, what was your

presunption -- you deal with people in your -- and
you deal wth contractors. You make assunptions
about the good faith, the -- what the contractor's

expectations are. \Wat was your understandi ng given
these thought processes that you neticulously
describe to us as to when the contractor was relying
on the Governnent's forbearance in bringing its

people to the factory on the 20th of January?
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THE W TNESS: Well, the reason, Your
Honor, that I'm reluctant to say absolutely that |
did this -- you know, this is the way | operate.
The reason |I'm reluctant to say 100 percent 1is

because, obviously, the Counsel for the Appellant is
far better versed on these docunents than | am and
he may --

JUDGE GROSSBAUM  That has nothing to do
wth it. This is actually a nental process that
we're interested in.

THE W TNESS: Ri ght.

JUDGE GROSSBAUM M. Thomas wll no
doubt -- will no doubt testify that he relied on the
Governnent's forbearance; but we just want to find
out whether you -- since you' re not the PCO vyou're
not in a position to termnate the contractor for
default -- you're alnost |ike an independent person
-- and, you know, as an upstanding citizen,
obj ectively, what do you think Freedom s perception
of the Governnent's forbearance was? Wiy do you
thi nk Freedom was bringing 50 or 60 people to the
pl ant on the 20th of January 19877

THE W TNESS: Wll, again, | nean |
can't put nyself in Henry Thomas' brain.

JUDGE GROSSBAUM No, no, don't. Put
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yourself in the brain of an independent observer who

is very well wversed in the admnistration of
Gover nnent contracts.

THE W TNESS: Well, obviously, he was
trying to survive. Logically, and as an ACO ny, |
guess, interpretation of Freedomis letter is that,
hey, he wants to try to continue and conplete the
contract. He always wanted to be a success. And
so, that would be ny view of this, that he still
wanted to try. He still had hopes and conplete --
he wanted to conplete the contract and he wanted to
get MRE-7, and other contracts.

JUDGE GROSSBAUM kay. So you don't
know if he had any bases for -- apart from this
selfish desire to conplete the contract, and to
succeed, if he had any other bases for wanting to do
this and for bringing people to the factory on the
20t h of January?

THE WTNESS: Well, if you may -- well,
| wouldn't describe it as "selfish".

JUDGE GROSSBAUM Well, certainly, |
mean this is a very self-serving thing. He want ed
to succeed, and he wanted to get another contract.

THE W TNESS: That's correct. As was

al ways the case with M. Thomas. And may | get back
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to what | was saying before? Because, obviously,

you know, the other side is -- as famliar with the
docunents as | am --

JUDGE GROSSBAUM The docunments have
very little to do with the question of whether or
not your perception as an independent person, as a
Government official or an ACO who is famliar with
the admnistration of contracts, what contractors
want and expect from the Governnent, and understand
by the CGovernnent's actions -- that's your
famliarity, and reading docunents has very, very
little to do --

THE WTNESS: Well, the reason --

JUDGE GROSSBAUM -- other than the
docunents you' ve just been shown, for you to assess
whet her or not there was sone elenent of reliance.
| just want to hear from an independent person,
rather than just have to trust Henry Thomas, Thomas'
deneanor. I'd like to see whether or not an
i ndependent person, |ike yourself, who has no stake
in the outcone of this controversy what soever --

THE WTNESS: Well, | do.

JUDGE GROSSBAUM -- reputational or
ot herw se --

THE W TNESS: No, | do, Your Honor.
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JUDGE GROSSBAUM -- would think the

contractor perceived by this chain of events in
January.

THE WTNESS: May | respond, Your Honor?
No, | do have a very big stake, the Governnent does,
because | am responsible for the progress paynents.

And one of the biggest concerns, as |'m sure Your

Honor is aware, is -- to DLA and to DoD, and the
Gover nnent , is what they call "l ost progress
paynents”. It's a very big concern

And, obviously, we had a case here where

the Governnent was exposed several mllion dollars

in unliquidated progress paynents. | have to weigh
my considerations very carefully, and -- because if
the Governnent |oses -- if a conpany goes under and

the Governnment cannot recover unliquidated progress
paynents in the way of working process, inventory,
all hell conmes to bear. And so, | do have a very
bi g stake because |' mresponsi ble for that noney.

And if something goes wong, they're
going to cone to ne as the ACO So | have a very
big responsibility, but | have to act fairly.

JUDGE GROSSBAUM Are you sort of |ike
-- do you have an equity interest in the recoupnent

of the progress paynents.
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THE WTNESS: Well, the Governnent does.

JUDGE GROSSBAUM No, |'m tal king about
you personally.

THE W TNESS: Personally?

JUDGE GROSSBAUM Yes, personally. Are

you personally accountable for those |ost progress

paynment s?

THE W TNESS: Vll, I'm not an expert.
| don't think I -- unless |I've done sonething that's
illegal, illegal or abuse -- or that | acted outside
my authority, | believe -- again, I'mnot a |awer,

but | ampersonally liable as a contracting officer,

if I do something that's unlawful and | act wth
malice and | do sonething outside the scope of ny
authority. As long as I|I'm acting within ny
authority, | don't think personally they can cone

after me, ny own financial resources.

However, |'m subject to disciplinary
action internally. | could be reprimnded. | could
be fired, If the Governnment feels | acted

inproperly, and | didn't act with good judgnent.
You know, | have a warrant, | have a responsibility.
VWet her or not they can tap ny funds personally, |
think that's only if | do sonething unlawful. But

can be fired. | could lose ny job. | could be
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denot ed. I could be reprimanded, if | don't act

properly as a contracting officer.

JUDGE GROSSBAUM Wiy don't you try to
answer the question?

THE W TNESS: Can | just say one |ast
thing, Your Honor? And it's related to the
guestion. The reason | had to qualify about how I
respond, and, you know, the preparation of the
Counsel, the reason |I'm saying that is because if |
say sonething that m ght be proven to be
contradicted in one of the docunents, the Counsel

for the Appellant inmmediately hollers "inpeachnment".

JUDGE GROSSBAUM He's only nentioned
t hat word once.

THE W TNESS: Well, he nmentioned it
informally this norning before -- we had a session.

JUDGE GROSSBAUM Well, you know, for
exanpl e, we have a docunent prepared by you that's
in the record as Appellant's Exhibit A-2. And
you' re talking about inpeachnent. And we have a
docunent in the record that you have been referred
to, which was M 46.

Now Appellant's Exhibit A-2 is one of

your nenpos dated 10 Novenber 1986. And M 46 is one
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of your nenos dated 12 January 1987. And vyou,

yoursel f, explained there was a mstake you nade
You show in A-2 unliquidated progress paynents as of
7 Novenber of over $3 mllion, and you show on 12

January 1987 unliquidated progress paynents of $1.6

mllion.

Now one of those figures is wong,
although the dates are different; isn't that
correct?

THE W TNESS: Vel l, no. After we |eft
the court yesterday, | had further thoughts, which
conveyed to the other Governnent people. VWhat |
t hi nk happened was that --

JUDGE CROSSBAUM No, no. ["'m not
asking for an explanation, yet.

THE W TNESS: kay.

JUDGE GROSSBAUM  |'m just pointing out,
is it fair to say that -- or would the Board -- is
the Board so uninfornmed that it can't grasp how
unliquidated progress paynents went down $1.4
mllion in two nonths? Is it fair to say that one
of those figures was erroneous?

THE WTNESS: No, because -- that's what
| was trying to say. | had further thoughts and --

JUDGE GROSSBAUM Just answer t he
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guestion, yes or no; no, it's not fair to say, that

both figures are correct?

THE WTNESS: Can | see the other --

JUDGE GROSSBAUM "1l give you the
figures again. You don't have to see anything.

THE W TNESS:  Sure.

JUDGE CROSSBAUM  $3.060 million as of 7
Novenber 1986 - -

THE W TNESS: That's unliqui dat ed
progress paynents?

JUDGE CGROSSBAUM Unl i qui dat ed progress
paynments.

THE W TNESS: 7 Novenber 1986, okay.

JUDGE GROSSBAUM  And $1.634 nmillion as
of 12 January 1987.

THE WTNESS: |'msorry? $1. --

JUDGE GROSSBAUM  $1. 634.

THE W TNESS: As of January --

JUDGE GROSSBAUM  1987.

THE WTNESS: Okay. So over a two-nonth
period -- okay, obviously -- okay. Yesterday we
didn't address the January figure, but | think |
have a logical explanation w thout confirmng the
record.

JUDGE GROSSBAUM "' m just asking you,
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is it your -- are you going to testify that both

figures are accurate?

THE W TNESS: well, | didn't have a
chance to look at the second figure yesterday, but
the first figure, the $3 mllion, | now believe that
it is accurate based on other thoughts | had after
| eft the courtroom

JUDGE CGROSSBAUM So then the $1.6 is
pr obably wrong.

THE W TNESS: No, not necessarily,
because | think I can explain that.

JUDGE GROSSBAUM Vell, let's take the
dol l ar value of the cases shipped. The dollar val ue
of the -- well, | don't know, which is a better
figure for determning |iquidated and unliquidated
progress paynents?

THE WTNESS: Well, | have --

JUDGE GROSSBAUM The dollar value of
cases shi pped?

THE WTNESS: Well, shipped; that's the
way you do it, rather than --

JUDGE GROSSBAUM  Ckay. Well, let's say
that the change in dollar value of cases shipped was
only a change of $175, 000.

THE W TNESS: Was that the --
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JUDGE GROSSBAUM  $275,000. |I'm sorry.

THE W TNESS: $275, 000.

JUDGE GROSSBAUM It's the difference
between the figure for the value of all cases
shi pped. Now, explain a difference of $1.4 mllion
i n unliquidated progress paynents.

THE WTNESS: Okay. This is fromwhat |
had, okay?

JUDGE GROSSBAUM Wl |, just explain it.

THE W TNESS: Wl |, this is the
explanation | believe could apply to this scenario
and why | thought the $3 million figure is probably
correct. Freedom had nunerous invoi ces outstanding
in our Ofice of Finance during that tine period

because he had shipped a | ot of cases in Septenber

and Cct ober.

| think he shipped 80,000 cases. ' d
have to confirm the record. There were a |ot of
cases shipped in Septenber and Cctober. Now,

Freedoms invoices weren't paid on an expedited
basis. They were paid within the normal tine franeg;
usual |y 30 days.

So what | was getting at, Your Honor,
was the difference between the unliqui dated progress

paynments and dol |l ar value of the cases shipped, was
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t he nunerous invoices we had i n-house. The contract

calls for $27 a case, roughly. And if he shipped
80, 000 cases during Septenber and COctober, and maybe
it was even nore, | don't know, but he shipped a | ot
of cases; we're talking a lot of dollars that was
out standing and not paid at that tine.

So, logically -- and, again, you know,
I'd have to check out all the figures and the
records to confirmthat, but ny |ogical explanation
for this was he had a |ot of dollars down there that
hadn't been paid, and as a result, hadn't been
[ i qui dat ed.

JUDGE GROSSBAUM Hadn't been paid to
whont?

THE W TNESS: To Freedom and as a
result, had not yet been liquidated. That's why you
have that $3 mllion figure of unliquidated progress
paynents. If all those invoices were paid -- were
liquidated and the balance paid to Freedom at 5
percent, that $3 mllion figure would slip down to
$1.6 mllion, or whatever. That's how | account for
the difference between the $3 mllion --

JUDGE GROSSBAUM So as far as the
unl i qui dated progress paynents are concerned, it's

the Governnent's liquidation of the progress
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paynments by maki ng paynents to Freedom on delivery?

THE W TNESS: Yes, as Freedom delivers
the invoices, and --

JUDGE CGROSSBAUM The unli qui dat ed
progress paynments --

THE WTNESS: -- we liquidate 95 percent
agai nst the value of the invoice because that's the
val ue of the shipped product, and he gets paid the 5
percent -- actually, Bankers' Leasing in this case.

So, you've got to figure 95 percent of
80, 000 cases, or whatever the nunber of cases was,
at $27 a case; you're talking a lot of dollars that
we could liquidate for the invoices that were
pendi ng i n-house. I nvoices are not |ike progress
paynents. W expedited progress paynents but not
the -- the invoices were paid in the normal course
of events in the main.

JUDGE GROSSBAUM  So the Board would be
off the wall in presumng that there was an
I nconsi stency bet ween t hese t wo unl i qui dat ed
progress paynent figures?

THE W TNESS: Vell, | wouldn't say "off
the wall". | would just say this would be a | ogical
explanation. And | believe that is the explanation

that occurred here, because | checked the various --
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he delivered a | ot of cases during that tine period.

JUDGE CROSSBAUM Wen he delivered
cases, he wasn't paid any nore noney, was he?

THE WTNESS: Oh, yes. He was paid the
5 percent.

JUDGE CGROSSBAUM He's paid the 5
per cent.

THE W TNESS:  Yes. Bankers' Leasing is
paid 5 percent. So if he shipped 100,000, he would
get $5, 000.

JUDGE GROSSBAUM So on his progress
paynment request where he indicates progress paynents

paid to date are $14,000,894, that is not the sum

total of all the paynent -- of all the paynents nmade
to hinf

THE W TNESS: No, j ust pr ogress
paynents.

JUDGE GROSSBAUM And he was actually
pai d nore than $14, 000, 894?

THE WTNESS: That is correct.

JUDGE GROSSBAUM Did you want to answer
t he question about your perception of whether or not
Freedom m ght have relied on this chain of events?

THE W TNESS: Ri ght. As long as Your

Honor wunderstands that it is ny perception as to
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what, you know, could have happened at that tine. |

just don't want to be accused --

JUDGE GROSSBAUM  (bvi ously. The point
IS, you voi ce your perception.

THE W TNESS: Qobviously, as we said
before, obviously, the way | operate --

JUDGE GROSSBAUM What IS your
perception of what you think Freedom s expectation
was?

THE WTNESS: Freedom wanted to continue
the contract, wanted to perform He wanted to be a
success in this field, in the MRE program

JUDGE GROSSBAUM  Ckay. So you haven't
been able to assess from the standpoint of an
i ndependent observer what Freedom s perception -- or
what Freedonis expectations would be from the

Governnent' s actions or inactions.

THE W TNESS: Well, as an independent
observer, not as an ACO? |If | just --
JUDGE GROSSBAUM Well, given your

gqualifications as an ACO given your expertise. I
mean you had then 17 or 18 years of experience in
Gover nment contracting.

THE W TNESS: Freedom is asking for the

Governnment not to suspend progress paynents. He's
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asking for a new schedule. He's asking for --

that's all | can say.

JUDGE CGROSSBAUM Do you think he has
any expectations which are reasonabl e?

THE WTNESS: That are reasonabl e?

JUDGE GROSSBAUM  Yes, does he have any
reasonabl e expectations that any of these things
woul d be forthcom ng?

THE W TNESS: wll, as an -- | would
have no way of knowi ng that, Your Honor. | don't
know what his thoughts were as an independent
observer, as an ACO - -

JUDGE GROSSBAUM No, you, as an
i ndependent observer.

THE WTNESS: Not as an ACO?

JUDGE GROSSBAUM  Any way you want to do
it. Any way that you can express an opi ni on whet her
or not Freedonis expectation that he is not going to
be defaulted at that -- as of the mddle of January,
that m ght be reasonabl e.

THE W TNESS: To be honest wth you,
Your Honor, | have no thought one way or the other
on the matter, in that particular area. | don't
know what the Governnent's thoughts were.

JUDGE GROSSBAUM  And as sonebody who --
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and sonebody with all this experience in Governnent

contracts has no reason -- what if you were called
upon to testify and asked the question, if Freedom
based on the docunents that you | ooked at -- since
your recollection and your know edge seens to be so
dependent on perusal of these docunents -- what if
Freedom were to say that we understood that the
Government was forbearing in termnating us for
default, and we had sone expectation that we m ght
get a tinme extension, we were hoping to get sone
money; would you characterize that as -- that
expectation that |'ve just described to you, would

you characterize that as reasonabl e or unreasonabl e?

THE W TNESS: well, 1'Il1 tell vyou, |
don't have -- | wouldn't at the tinme, and even now,
| ooking at this, | wouldn't have all the facts. I

don't know everything that transpired between

Fr eedom and DPSC.

JUDGE GROSSBAUM VWll, just give ne a
[imted -- just based on that |limted anmount of --

THE W TNESS: | would say it's a m xed
bag. It could go either way.

JUDGE GROSSBAUM So you wouldn't be
qualified to testify then about the reasonabl eness

or unreasonabl eness of a contractor's expectation?
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THE WTNESS: In this particular --

JUDGE GROSSBAUM G ven the facts that
you were given

THE W TNESS: Gven the facts | know,
speaking right now, 1993, or even if the situation
was the sanme in 1987, given the |imted information
| have, | wouldn't know concl usively what M. Thomas
expected or thought -- | wouldn't know concl usively
how M. Thomas thought the Governnment would act in
this situation in regards to a revised schedul e.

JUDGE GROSSBAUM Well, of course, you
woul dn't. You're not a mnd reader. But you ought
to be able to -- you are not qualified to testify as

to the reasonabl eness or unreasonabl eness --

THE W TNESS: Yes. | can say that in
this particular case -- you know, obviously, you
know, 1've been in the Governnment --

JUDGE GROSSBAUM Now you're changing
your testinony.

THE W TNESS: Well, the way you worded
it is a little different, Your Honor. VWhat |'m
getting at is, this is not a clear-cut situation.
You have |ike a balance here. Half you have -- you
have one-half and then you have the other half. You

have two pol es here.
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It's not -- it's hard to put

pr eponderance on one side or the other. Meaning, is
it more likely the Governnent is going to reschedul e
and adhere to Henry Thomas' request, or is it
unlikely? 1 look at it as a 50-50 thing.

You have a lot of points in the

contractor's favor. You have points in the
Governnment's favor. There are a lot of things out
t here.

You have a conpany that's insolvent,
unsati sfactory financial condition, progress paynent
probl ens, had accounting system probl ens, scheduling
problenms. You had ot her things where Thomas accused
the Governnent at being at fault. It's not a
clear-cut picture where you could say the Governnent
was 100 percent at fault, where you could say, hey,
the blame is on the Governnment, or the blane is on
the contractor. There are a lot of factors here
that conme into play.

JUDGE CROSSBAUM Dd you have any
difficulty in finding the question that we asked him
about -- his |ast question?

(Wher eupon, the previous question was
el ectronically replayed.)

JUDGE GROSSBAUM We'll go back again.
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Pl ease excuse the interruption, but, the question

is, are you or are you not qualified to express an
opi nion about the -- given the facts that have been
presented to vyou, about the reasonableness of
Freedom New York, Inc.'s expectations as to whether
or not they would be termnated for default given
the events that existed as of the 15th to the --
given what they did on the 20th of January, given
the events as they should have perceived them what
you know, these |limted facts, perceived them on or
about the 15th of January 1987? Are you qualified?

THE WTNESS: G ven those limted facts,
Your Honor, no, | am not.

JUDGE GROSSBAUM Ckay. Wiy don't we
take a recess for lunch. We'll be back at 2
o' cl ock.

(Whereupon, the luncheon recess was

taken at 12:34 p.m)

AFTERNOON PROCEEDI NGS
(2:35 p.m)

JUDGE GROSSBAUM  The hearing will cone
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to order. Resune your cross-exan nation.

MR. MacQA LL: Thank you, Your Honor.
FURTHER CROSS- EXAM NATI ON
BY MR MacQ LL:
Q M. Liebman, | want to go back, if we

could, to the January 15, 1987 letter sent to you by

M. Thonas. | believe you had that opened on your
bi nder here. If you -- it would be F-193, sir.

A | have it.

Q Sir, now |l want to be -- just to bring

you back up to speed with where we were before
lunch, you recall your general |ine of testinony,
you had received this letter from M. Thonas, this
January 15, 1987 letter.

A Vell, apparently | received a copy.

didn't receive it directly.

Q Ri ght . You received a copy of this
letter.

A That's correct.

Q Now, if you would, sir -- strike that.

After you received this letter, you knew, in fact,
that Freedom had nmade a decision to continue
production of "neals ready to eat" under this
particul ar contract.

A Correct.
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Q And you further knew, according to this

letter, January 15, that M. Thomas was going to
bring producti on supervi sors and ot her key
production personnel back to resune producing
cracker accessory and sub- -- pardon ne. You knew
that M. Thonmas was going to bring back production
supervisors and other key production personnel
relative to producing cracker and accessory
sub- assenbl i es?

A Yes.

Q And further, you knew that he was
intending in the near future beginning that work.

A Yes.

Q Specifically, you also cane to know, did
you not, sir, that as of January 20, 1987, he did,
in fact, begin sub-assenbly production?

A Yes, | believe that was the date that
was referenced in the industrial specialist's report
that we | ooked at before | unch.

Q That's right. And, in fact, he did that
specifically in reliance on the CGovernnent's
f orbearance that we described in your testinony this
nor ni ng.

A | wouldn't answer it that way. ' m not

in position to answer it that way.
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Q Al right. Mybe |I should ask a better

questi on.
A kay.
Q You knew that fromthe Decenber 30, 1986

nmeeting that the Governnment had decided to forbear

correct?
A Yes.
Q And you knew that that decision had

continued in January.

A That is correct.

Q And, in fact, you wote about that
several tines in your nenoranda during the nonth of

January 1987.

A Ri ght .
Q Now, in terns of what happened next
relative to those sequences -- or that sequence, M.

Thomas began production again on January 20, 1987.

A Correct.

Q Then he got your letter shortly
thereafter; that is, on or around January 26, 1987,

saying you were "considering suspending progress

paynment ".
A Correct.
Q You didn't tell him -- strike that.

Sir, you wote a nenorandum to your file on January
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30, 1987, which is M45, correct?

A May | have the opportunity to | ook at
t hi s?

Q Sure.

A Yes.

Q And, specifically, sir, in MA45, you

referenced the fact that Freedoms January 15, 1987

letter was still under eval uati on.
A Yes.
Q Now, the Governnment is still making an

evaluation on the one hand, while M. Thomas is
recalling 40 to 50 enployees on the other, at that
point in time;, correct, sir?

A Correct. Vell, |I'm not sure how many
enpl oyees, but he was recalling enpl oyees.

Q Vll, | thought that you wote about the
nunber of enpl oyees; didn't you, sir?

A Ch, okay.

Q And | think it was 50 to 60 by vyour
nunbers.

A kay. "1l accept that at face val ue.
Whi ch docunent are you referring to?

JUDGE GROSSBAUM  What docunent did you

refer to when you got the figure 50 to 60?7 \What

docunent did you refer to? There's an industrial
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specialist's report that you referred to. I's that

in the record?

THE WTNESS: Yes, it is, Your Honor.

JUDGE GROSSBAUM  Could you identify it
by tab?

THE W TNESS: Wll, if you give ne a
m nut e. Yes, | have that figure. It's Governnment
Rul e 4, Tab 193, page 106.

BY MR MacQ LL:

Q And is that your February 6 --

No, I'm |l ooking --

JUDGE GROSSBAUM No, we're |ooking for
the industrial specialist's report; is that correct?

THE WTNESS: Yes, it's 5 February 1987,
i ndustrial specialist's report.

JUDGE GROSSBAUM  And that was page what

at 193?
THE W TNESS: Page 106.
JUDGE GROSSBAUM  Okay.
BY MR MacQ LL:
Q Now, sir, back to the Freedom letter,

February 15, that had an appendix, did it not, M.
Li ebman?
JUDGE GROSSBAUM  That was January 15.

MR. MacQ3 LL: Thank you, sir.
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THE W TNESS: Appendi ces.

BY MR MacQd LL:

Q Yes, it had appendi ces, and as the Board
has corrected ne, that's the January 15, 1987
letter; is it not, sir?

A Yes.

Q Now, one of the appendices; that 1is,
Appendi x B, references the G-M that's needed by
Freedom as of January 15 for them to conplete the
MRE contract, correct?

A Correct.

Q So you knew when you got this letter
that there was a substantial amunt of G-M needed

for Freedomto conplete the contract.

A | would say GFM  Whether or not it's --
well, let's say GFM Whether it's substantial or
not, |I'mnot --

Q Again, | don't want to argue with --

A G-FM  GFM

Q | don't want to argue with you, sir,

about what is substantial or not, but isn't 108, 500
pi eces of turkey substantial?

A | would say there were nunerous itens of
G-M - -

Q 162, 000 pi eces of grape jelly?
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A Nurmerous itens of GFM that was required.

Q Al right.

JUDGE GROSSBAUM Now, you've expressed
opi nions about the substantiality of 50 or 60
enpl oyees at Freedonis plant, in light of what it
woul d take to performthe contract; is that correct?
You' ve expressed that opinion?

THE W TNESS:. Yes.

JUDGE CGROSSBAUM But you're not in a
position to express an opi ni on about t he
substantialities of these quantities of GkMthat are
listed in Appendix B to the letter.

THE WTNESS: That's not correct.

JUDGE CROSSBAUM Oh, you are in a
position to express --

THE W TNESS: I'"'min a position to say
that it appears not to be substantial, because when
you have sonme know edge of the MRE -- of this ME
contract, you would know that the conponents
involved with the MREs were in the mllions,
multiple mllions; and hundreds of thousands are a
smal |l portion of nmultiple mllions.

JUDGE GROSSBAUM Well, what are the
multiple mllions of the -- at this stage where you

still have about 100, 000 cases that are --
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THE W TNESS: Again, |I'm trying to

recollect. Each case had "X' nunber of MRE s. And
let's just take an individual MRE. | don't know if
you're famliar with what MRE is, but it's a packet
-- it's a neal. It's a nmeal packet in a plastic
pouch, consisting of various conponents; a desert.
It could be toilet paper, whatever, sugar, coffee
spoons, forks.

You know, in those days | had firsthand
information as to what the quantities were, but each
packet maybe had -- could have, | don't know, 15 or
20 conponents in each neal bag. And in each case,
when you're talking of a case, that case had "X'
nunber of neals in that case.

JUDGE GROSSBAUM  What woul d the "X' be,
since you --

THE WTNESS: Well, right here and now
cannot give you nunbers.

JUDGE GROSSBAUM Is there any way you
can find out?

THE W TNESS: Yes. I could ask M.
Bankoff, if | may, who is surely nore famliar with
guantities and things like that than | am as the
PCO, because he was buying these itens. Also, | can

check with ny industrial specialist, M. Troiano,
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who, I'"'msure, is nore famliar with this.

JUDGE GROSSBAUM Did you know at one
time how --

THE WTNESS: Onh, yes.

JUDGE GROSSBAUM -- how many packets
went into a case?

THE WTNESS: Oh, yes. How many packets
went into a case, and so on and so forth; and
conponents were in the mllions. It had to be
tracked by a special conputerized system So that's
why |'m saying --

JUDGE GROSSBAUM How many mllions per

case?

THE W TNESS: | can't answer that right
now, Your Honor. At the tinme, | could answer that.
All I know in a general way that you're talking a

| ot of components, and if you have ever --

JUDGE GROSSBAUM When you're talking
conponents, you're talking conponents |ike turkey
and beef slices; that's a conponent?

THE W TNESS: Ch, vyes. Appl esauce,
jelly; sure, that's a conponent of the neal.

JUDGE GROSSBAUM Now, let's take a
figure |ike 108,000, turkey, 108,000 pieces of

turkey. How many pieces of turkey would there be in
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a single neal?

THE WTNESS: Well, obviously, one in a
nmeal .

JUDGE GROSSBAUM Not hing is obvious to
me or to the Board since we don't know anyt hi ng.

THE W TNESS: R ght.

JUDGE CGROSSBAUM As you have so
astutely observed. W don't know anything about
VRE' s.

So one turkey and -- you don't know how

many MRE's to a case.

THE W TNESS: | did. | can't tell you
t hat now, Your Honor.

JUDGE CROSSBAUM Wuld there be a
turkey nmeal -- would every MRE be a turkey neal ?

THE WTNESS: No. That's just one type
of neal .

JUDGE GROSSBAUM Could there be 144
MRE's to a case?

THE W TNESS: I wouldn't even want to
specul at e.

JUDGE CROSSBAUM Could there be 12
MRE's to a case? Did you ever see a case?

THE WTNESS: Onh, yes.

JUDGE GROSSBAUM What ' s t he
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configuration of a case?

THE W TNESS: It sort of looks like a
beer case to the best of ny recollection. It's a
rectangul ar type of thing.

JUDGE GROSSBAUM  About how high is it?

THE W TNESS: | don't know, maybe six
inches. | just don't recall exactly.
JUDGE GROSSBAUM Six inches high

VWhat's the length and what's the w dth?

THE W TNESS: Not to hold ne to this.
I"'mtrying to guess to the best of ny ability. I
don't know, maybe two feet. |It's sort of like these
old victrolas, | would guess, or a beer case, mybe
| arger. And, of course, the neal packets are small
You know, you're talking -- it's small and it's, you
know -- again, | can't give you nunerics, but | can
just talk in a general way.

JUDGE GROSSBAUM  Ckay.

THE W TNESS: That's why I'm trying to
relate this -- | didn't want to say sonething was
substantial when on the surface conpared to the
whole -- to 100,000 cases, it may  not be
substantial. And | don't want to say sonething that
may be untrue.

JUDGE GROSSBAUM Since you don't want
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to say it's substantial, do you want to say

categorically that it's insubstantial?
THE WTNESS: | would say nunerous.
JUDGE GROSSBAUM No, would you say

i nsubstanti al ?

THE W TNESS: I'"'m not prepared to say
t hat .

JUDGE GROSSBAUM  You're not prepared to
say either substantial or insubstantial; is that
correct?

THE WTNESS: | would say nunerous.

JUDGE GROSSBAUM " m not asking what
you would say. |'mjust asking --

THE WTNESS: That is correct.
JUDGE GROSSBAUM  -- you, if you had to
choose between sayi ng substantial and insubstanti al,

you are not prepared to say --

THE W TNESS: | would say | can't
choose.

JUDGE GROSSBAUM  So it coul d be either.

THE WTNESS: |'msaying it's possible.

JUDGE GROSSBAUM I f those were the two
choi ces, it could be either substantial or

unsubst anti al .

THE W TNESS: | feel I would be
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perjuring nyself, to be honest wth you, if |

answered that without a qualification. | would have
to qualify ny answer.

JUDGE GROSSBAUM  No, if those were the
two choices, then you woul dn't be prepared to say --
THE WTNESS: That's correct.

JUDGE GROSSBAUM And, therefore, we
mght infer that it could be either substantial or
i nsubstanti al .

THE WTNESS: One m ght, sure.

JUDGE GROSSBAUM  Ckay. Go ahead.

MR. MacQ LL: Thank you, Your Honor.

BY MR MacQ LL:

Q M. Liebman, | just want to get -- |
want to get even sone nore detail on what you
| earned from Appendi x B. You also |learned that M.
Thomas had to have these G-M materials not |ater
than either the 23rd of January or the 30th of
January, 1987; is that correct?

A That is correct.

Q And that's what "NLT" neans in the
right-hand colum, correct?

A That is correct.

Q Now, while M. Thomas is saying he --

he's telling the Governnment he nust have those
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materials to continue "not | at er t han", t he

Government on January 30 is still evaluating his
request of January 15, which specifies that he needs
the materials by 23 January or 30 January, correct?

A Correct.

Q Now, the Governnent never supplied this
GFM did it, sir?

A | cannot answer that w thout checking
the record, the various reports. | can't give you
an off-the-cuff answer.

Q As you sit here today, you have no
knowl edge whatsoever about whether this GFM was

del i ver ed?

A That is -- well, | have no recollection
right now, many years later; and | don't want to
lie, and | would have to check the record. |''m sure

it"'s in the record. The trip reports are here, and
my point papers are here. But | don't want to say
sonething that I do not accurately recollect.

Q Al right. What you do renmenber is on
January 15, the first page of that letter, he's
telling you that he's going to start up production,
right?

A Well, that's self-explanatory.

Q Ri ght .
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A That's correct.

Q The second major conponent, as far as
you were concerned in the admnistration of the
contract, was he told you that he absolutely had to
have GFM by a date certain, right?

A That's what the letter says, yes.

Q And on January 30, by your own

menor andum you are witing that Freedom s January

15 letter is still under evaluation, correct?

JUDGE GROSSBAUM I t hi nk, agai n,
Counsel, not to mslead; the letter was not
addressed to M. Liebman. M. Liebman is either

copied on it or he's sonehow a recipient.

But the letter is to the PCO and it's
the PCO who is doing the evaluation. So if anybody
is to be cajoled for not acting on this letter, it's
not M. Liebman as such. The actions that are

called for are actions that are within the real m of

t he PCO
MR.  Macd LL: | stand corrected.
apol ogi ze.
JUDGE GROSSBAUM  Okay.
BY MR MacQ LL:
Q M. Liebman, continuing with what your

i nvol venent was, and | need to continue to make a
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better distinction, M. Liebmn, between the PCO, as

t he Board has adnoni shed nme, and your activities.

On February 6, 1987, you wote another

menor andum did you not, sir?

A Can we refer to it?

Q Yes, and | gave a copy to your Counsel
t hi s norni ng.

MR, Macd LL: Your Honor, let ne give
you a copy also. Your Honor, this is a 6 February
1987 menor andum

JUDGE CROSSBAUM Mark it as A-4 for
identification.

(Wher eupon, t he docunent
referred to was marked for
identification as Appellant's
Exhi bit Nurmber A-4.)

MR. Macd LL: If Governnment's Counsel
has no objection, | would ask that it be nmade a part

of this record.

JUDGE CROSSBAUM Well, let's identify
it first.
BY MR MacQ LL:
Q M. Liebman, is this a nenorandum that

you aut hored on or around February 6th, 19877

A Yes.
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Q And you did so in your capacity as an
A Yes.
Q And, | take it, this was nuaintained

anong your files at DCASR, New York?

A Yes.
JUDGE GROSSBAUM O f ered?
MR. MacQ3 LL: O fered.
JUDGE GROSSBAUM O fered. (Objection?
M5. HALLAM  None.

JUDGE  GROSSBAUM Ckay. W t hout

obj ecti on, Appel lant' s Exhi bi t A-4 for

identification is admtted as Appellant's Exhibit

A-4.

It is a one-page nenorandum called a "point

paper"”, dated 6 February 1987, and it's prepared by

Marvi n Li ebman. And the words "for identification"

wi |

wer e

be del et ed.

(The docunent referred to,
previ ously mar ked for
identification as Appellant's
Exhi bi t Nurber A-4, was
recei ved into evidence.)
BY MR MacQ LL:
Q M. Liebman, in paragraph A of this, you

then acknowl edging in witing what you had
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understood, as of the time of this nenp, that

production had, in fact, restarted.
A In alimted capacity, yes.

JUDGE CGROSSBAUM Where do you say
"l'tmted capacity"?

THE WTNESS: Well, frommnmy know edge of
this operation; cracker and accessory packets are a
m ni mal part of the MRE

JUDGE CGROSSBAUM You're good at
provi di ng assessnents of m ni mal , not of
substantiality and insubstantiality. Wuld you say
t hat packets and crackers and accessory packets are
i nsubstantial ?

THE W TNESS: Yes. If you look at the
second paragraph, B, this is the key. "There is no
activity in the nmeal bag in final assenbly areas.
That's the crux of the operation. That's the crux
of the assenbly operation. Crackers and accessory
packets are a mnor portion of the MRE assenbly --

JUDGE GROSSBAUM  This is based on what ?
On the industrial specialist's report or on your
visit?

THE W TNESS: No, this is based on
production input, ny industrial specialist; and

al so, the Arny veterinarian --
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JUDGE CROSSBAUM Ckay. You did not

personal | y observe this?

THE W TNESS: No.

JUDGE GROSSBAUM  This situation. Ckay.

MR, Macd LL: If I may, relative to the
Board's line of questioning there, there's another
exhibit that we would like to submt now for
identification purposes, A-5. This was provided to
t he Governnent this norning, as well.

JUDGE GROSSBAUM  Ckay, we'll mark this
plant visit report as -- dated 5 February 1987, as
A-5 for identification.

BY MR MacQ LL:

Q M. Liebman, with reference to what has
been marked for identification only at this tinme as
A-5, is this a plant visit report that you received
fromM. Roy Troiano --

JUDGE GROSSBAUM  That's the sane thing
that's in the record. That's page 106 of Tab 193,
except for the fact that the one that's in the
record has M. Bankoff's nanme printed in. So,
obviously, the one that's in the record was M.
Bankof f's copy. But, otherwi se, wunless there's
sonet hi ng special on here --

MR Macd LL: There is not, Your Honor.
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JUDGE GROSSBAUM  Ckay.

MR MacA LL: W may just have not seen
that this was in the record.

JUDGE GROSSBAUM There 1is sonething
that is different. There is a marking "no GFM' on
this thing -- on this A5, that doesn't appear at
page 106. So is there any significance to that?

MR, Macd LL: That may well have been
our marKki ng. So if the Board -- we're not
interested in putting our markings before the Board
on the exhibits, Your Honor.

JUDGE GROSSBAUM If that's the case, it
duplicates what we've al ready got.

MR Macd LL: And we w il not offer
this. But if | may use it just for reference -- or
if you would prefer, I will refer himto 206.

JUDGE GROSSBAUM  It's interesting. You
have this marked as F-206. |Is this your F-2067

MR MacQG LL: We think so. | wasn't
able to check that this norning before comng to
court.

JUDGE GROSSBAUM Because it's the
Governnent's 193, page 106.

MR. Macd LL: Let nme proceed -- if the

Board is confortable, | wll -- just having
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refreshed his nenory, go on with sonme questions

apart fromthe docunent, if | can, sir.
BY MR Macd LL:
Q M. Liebman, | take it that at the tine
that you wote what's been received in the record --
A "' msorry?
Q At the tinme you wote the February 6

meno, whi ch has been received as A-4 --

A Ckay.

Q -- that you had in your possession the
docunent -- the plant visit report by M. Troiano.

A well, if | didn't have the report, 1'd

have the verbal information. You know, it depends

on -- | would say it seens logical | would have it,
but surely, | would have his verbal information.
Q Vell, fine. And you knew, for exanple,

when you wrote the February 6, 1987 nenorandum that
the contractor had said that the neal bag and final
assenbly could not resune w thout the GFM requested
in the July 15 letter.

A Ch, yes, yes.

Q Now, you understand also at the tinme you
wote the February 6, 1987 letter, that Freedoms
January 15 letter request for a revised delivery

schedul e, and for GFMwas still under eval uati on by,
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now, DLA Headquarters, and the PCO

A Yes.
Q Wiy was DLA Headquarters now invol ved

in addition to M. Bankoff?

A Well, they were involved, not just now,
regarding this matter, but earlier. They got --
concerning this scenario. | nmean DLA Headquarters

was involved from day one. But in regards to this
scenario, they were involved at the start of the
shut down. And that was one of the reasons we had
the neeting in Admral MKinnon's office on 30
Decenber 1986. So they were involved beforehand

not just on or about February 1987.

Q Now, sir, all the while, you continued
to hold progress paynent 22 in abeyance, as you say.

A That is correct.

Q You had not done anything beyond your
witten statement in |ate January 1987 that you were
consi deri ng suspendi ng.

A | don't recall any letters to M.
Thonmas. I"m sure there were discussions, because
Marra woul d call al nbst everyday, so |'m sure there
were status discussions to what ny, you know,
position still was. | don't recall any other

letters at that tine going to Freedom although it's
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possi bl e there nmay be some docunent, you know, here

in the files. But there were ongoing discussions

all the tine.

Q Now, sir, one of the final docunents
that I want to ask you about is a point paper that
you wote on February 12, 1987. |Is this a docunent

A Coul d you refer ne to the --

Q Do you recall witing a point paper on

February 12, 1987?

A | don't recall the date, but I'msure if
you have it, | wote it. May | see it or may you
refer me to the tab, so | can speak intelligently on
it.

MR MacQ LL: Your Honor, this one, |
think I amcorrect in saying | don't think this was
produced in the Governnent's file.

JUDGE GROSSBAUM Very well. We're
going to mark this as A-5. W're going to return
the A-5 for I.D., previously, as being duplicative.
And we're marking this two-page docunent, dated 12
February 1987, as A-5 for identification.

(Wher eupon, t he docunent
referred to was marked for

identification as Appellant's
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Exhi bit Nunmber A-5.)

BY MR Macd LL:
Q Sir, is this a nenorandum that you

personal | y aut hored?

A Ch, vyes.

Q On or about February 12, 19877

A Yes.

Q And you did so in the course of vyour

wor k as an ACO?
A Yes.
Q And | take it this docunent has been
mai nt ai ned anong your files at DCASR, New York?
A Yes.
VR. MacQ LL: Your  Honor, if the
Governnent has no objection, we would offer this to
be a portion of the record.
M5. HALLAM No objection.
JUDGE CROSSBAUM W thout objection
Appellant's Exhibit A5 for identification is
admtted as A-5 and the words "for identification"
are deleted, and A-5 can be described as a two-page
poi nt paper dated 12 February 1987, and signed by
Mar vi n Li ebman.
(The docunent referred to,

previ ously mar ked for
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identification as Appellant's

Exhi bi t Nunber A-5, was
received into evidence.)
BY MR Macd LL:

Q \V/ g Li ebman, this point paper was
aut hored for what reason?

A Vell, | was required to brief our DCASVA
and DCASR commanders via a point paper or a fact
sheet every week, in addition to other reporting
requirenents that | had to conply wth.

Q Vll, did you want this point paper to
be used in connection with the Governnment's deci sion
of whether to termnate this contract?

A Ch, no. This is just a status because
of the high visibility of the Freedomcontract. Qur
commanders wanted to be briefed on a weekly basis,
and sonetines nore frequently than weekly if there
was a significant devel opnent during that week. So
it's just for status. That's all.

Q Now, you say here, as of February 12,
1987, that there was a delinquency in terns of
delivering certain cases. Correct?

A Yes.

Q And there were cases due on 15 Novenber

1986; is that right?
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A Yes.

Q Now, at the tinme that you wote this
meno on February 12, 1987, you knew that the cases
to be delivered on February 19 -- pardon ne, on
Novenber 15, 1986, were going to be hard for Freedom
to deliver given the fact that they hadn't been paid
after Cctober 9.

A Ch, yes, yes.

Q And you then wote in the next colum
that the cause of the delinquency was the financial
cash flow problens, right?

A Yes.

Q And you knew that a large part of the
financial problenms was the fact that the Governnent
was not payi ng Freedom

A The Governnent paid Freedom what it
coul d under the circunstances.

Q Well, | didn't ask that. You knew t hat
a large part of the reason that Freedom was having
financial and cash flow problens was the Governnment
was not payi ng Freedoml s progress paynment --

A Are we tal king about progress paynent 22
or prior progress paynents?

Q Either one. Not 22, but prior to this.

A Prior to that tine, the Governnent paid
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-- In ny capacity as ACO paid Freedom what | could

in accordance wth our regulations. That's ny
answer. | paid them whatever | could in accordance
with the regul ations.

Q You paid them what you thought you

shoul d pay themin the exercise of your judgment.

A In the exercise of ny judgenent as ACO
which | believe was in conpliance with the DAR
regulations, | paid what | could under the contract

-- on the specific progress paynent requests.

Q And you knew that you had paid in the
| ast several nonths of this contract leading up to
t he paynent on Cctober 9, you knew that you had paid
them substantially less on at |east three progress
paynents than DCAA recomended.

A | paid themjustified amounts -- anmounts
that are justified.

Q My question is not what you justified
but I want to conpare what you paid wth DCAA
requests on at | east three progress paynents late in
the contract.

A Wl l, back -- DCAA requests or Freedom s
requests? Are you tal king about Freedom s requests?

Q | m sspoke.

A Ckay, yes --
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Q You paid Freedom in the |ast nonths of

the contract nore than $840,000 |ess than DCAA

r ecommended.

A | can't answer that w thout conparing
audit reports, again, with what | paid. All | can
see is, followng the chart, | can just say | paid

them | ess than they requested because | made what |

deened to be justifiable reductions. In order for
me to conpare what | paid with what DCAA was
recoomending, |'d have to go back and start

conparing audit reports again and progress paynents
with ny signature.

Q Back to February 12, you again,
referenced the fact that DLA Headquarters and DPSC
elected to forebear, and not termnate for default
on the undelivered portion of the contract.

A kay. Were are you |ooking at right

now? Wi ch paper?

Q The front page of the point paper.

A O the 12 February paper?

Q Yes.

A Oh, okay. | see. Ri ght. Ri ght.

That's about towards the mddle of the page? Yes.
Yes, that's correct.

Q Now, in your previous nenoranda, where
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you had referenced the election to forebear by the

Governnent, and the election not to term nate by the

Government, you always seened to add the clause "at

this time". Do you recall that?
A Ch, vyes.
Q You didn't use the words "at this tine"

in this point paper, February 12, 1987, did you,
sir?

A That is correct.

Q You then recounted the January 15, 1987
circunstances in terns of the request to M. Bankoff
and DPSC to revise the delivery schedul e.

A Yes.

Q You then recapped the progress paynent
situation in a summary; is that correct, sir?

A Yes.

Q And then you cane to what we discussed
| ate yesterday afternoon, the pre-award survey; is
that correct, sir?

A Yes.

Q And that was the pre-award survey
relative to MRE-7.

A Yes.

Q And you testified yesterday you didn't

know what happened relative to MRE-7. Do you recal
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t hat ?

A Well, no, no. | said | had very little
i nvol venent, you know, in the survey. | prepared
one neno. Again, you know, | didn't recall many of
the events. Qoviously, when | wote this status
report, | obtained information probably from the
pre-award nonitor, because this was a visible issue
at the tinme.

Q What | would like you to tell the Board
is that as of February 12, 1987, you knew that on
Septenber 25 a partial award was recomended on
MRE-7 for Freedom correct?

A That is correct.

Q Then you did what we talked about
yesterday. You wote your nenorandum dated Cctober
10, 1986 to people of DCASR, New York, didn't vyou,
about Freedonf

A Ch, yes, yes.

Q And you described why you thought
Freedom should not be given MRE-7 on that date,
right?

A Again, wthout |ooking at the neno --
all | did was present sone problem areas that | had
experienced in the financial and accounting area.

don't think I recomended "no award". | don't think
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| ever made such a statenent. | nmean, | could be

Wr ong. I'd have to look at the neno, but | don't

think I nmade such a statenent.

Q Al right. Wll, the docunent speaks
for itself.

A Yes. ["m sure | didn't make such a
statenent. | know | comment ed about problens, but |
don't recall making a statenment |ike that. But 1'd

have to |l ook at that nmeno to confirmthat or not.

Q Si x weeks after getting your nenorandum
pre-award -- strike that. There was a re-survey of
Freedom on MRE-7, wasn't there?

A Si x weeks after ny nenorandunf?

Q Let nme restate the question. Six weeks
after the initial recommendation of an award to
Freedom -- | still said it wong. | apol ogi ze.
After receiving your nenorandum sonetine after
Cctober 10, 1986, there was a re-survey, and no
award was recommended to Freedom as of 4 Decenber of
1986, correct?

A That is correct.

Q And you confirned t hat in your
menor andum here, didn't you, sir?

A That is correct.

Q Sir, I want to go back now to a couple
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of points, in conclusion here of your testinony.

A But -- go ahead.
Q |s there sonething you wanted to add?
A May | just read the |ast paragraph of
t hi s?
JUDGE GRCSSBAUM  Why?
THE W TNESS: Because this is very
i nportant.

JUDGE CROSSBAUM Wy ? It's in the
record, isn't it? Do you think that by nouthing it
that sonehow that is going to nmake the words -- as
it appears in the transcript, to have greater
significance?

THE W TNESS: Maybe not, but at least it
wi || be highlighted.

JUDGE GROSSBAUM  Why does it need to be
hi ghli ghted? The Governnent has an attorney. They
are very well represented.

THE WTNESS: kay.

JUDGE CROSSBAUM If the GCovernnent
feels that sonething needs to be highlighted, they
m ght very well seek to do so.

THE WTNESS: kay. That's fine.

BY MR MacQ LL:

Q Sir, | just want to conclude on a couple
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final subjects briefly. You had considerable

di scretion wunder this contract as ACO is that
correct?

A Discretion wthin the scope of ny
regul ations and authority, yes.

Q And speaking colloquially, sir, this was
really your game on how certain matters would be
adm ni stered under this contract, right?

A Correct.

Q Now, you exercised your discretion on a
wide array of matters from the beginning of this
contract until the end, correct?

A | would use a better word, "judgnent".

JUDGE GROSSBAUM  What was the word you
used?

MR. MacQ LL: Discretion.

JUDGE GROSSBAUM  The question that was
asked you is susceptible to being answered "yes" or
"no".

THE W TNESS:. Yes.

JUDGE GROSSBAUM  Go ahead.

BY MR Macd LL:

Q Sir, you used your discretion -- you
exercised your discretion on how nuch to pay in

progress paynents, did you not?
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A Yes.

Q You exercised your discretion on when
progress paynents would be nmade, did you not?

A Yes.

Q You exercised your discretion on whether
out si de financing woul d be required.

A At tinmes, yes.

Q You did in terns of requiring Bankers to

be an outside financing entity here, didn't vyou,

sir?
A You nean Bankers --
Q Bankers' Leasi ng.
Not Bankers. W required outside
fi nanci ng.
Q You required outside financing.
A The Gover nnent required out si de
fi nanci ng.
JUDGE CROSSBAUM Well, he's asking

"you" as a representative of DCASMA, New York, as
opposed to DPSC.
BY MR Macd LL:
Q You, as ACO, required outside financing,
didn't you, sir?
A That is correct.

Q You, as ACO, determ ned whether there
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would be a pre-paynent audit on every progress

paynent .
A Yes.
Q You, as ACO, determ ned whether there

woul d be a novation required under this contract.

A Now, as | said in testinony yesterday,
we initiated -- to the best of ny recollection -- 1,
as ACO? |, as part of the Governnent -- as part of

the Governnment's position at the DLA Headquarters
meeting in 1985, initiated, to the best of ny
know edge, a novation scenario to Freedom

JUDGE GROSSBAUM Let's try this. D d
DPSC initiate the request that there be a novation?

THE WTNESS: They were part of the --

JUDGE GROSSBAUM Did the idea conme from
DPSC?

THE W TNESS: To the best of ny
know edge, it was collective; DLA DPSC and DCASR

JUDGE GROSSBAUM Is it your testinony
that the idea of requiring a novation agreenent did

not originate with DCASMA, New York?

THE W TNESS: I can't say that
categorically. | renmenber the discussions at the
Government neeting about novation. Who exactly

first initiated that matter within the Governnent, |
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do not recall

JUDGE CROSSBAUM Could it have been
you?
THE WTNESS: No, |'mpretty sure it was
not ne.
BY MR MacQ LL:
Q Sir, you deci ded, as ACO whet her

capital costs would be paid Freedonf?

A In ny capacity as ACO?

Q Yes, sir.

A In terns of progress paynents? Yes.

Q You, as ACO decided whether physical

progress would be required before paynent was going
to be nade on progress paynents.

A That's not correct. VWll, are vyou
tal ki ng about nod 28 or just --

Q No, I'm talking about vyou, as ACQ
deci ded whet her physical progress would be required

before paynent was going to be nade on progress

payment s.
A Yes, per the DAR, yes.
Q You, as ACO decided whether progress

paynents woul d be suspended.
A Yes.

Q You, as ACO, decided whether you would
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accept or reject |egal advice.

A Yes.

Q You, as ACO decided whether Ms. Row es'
directive on quality control equipnment would be
fol | oned.

A That's not a correct question. V5.
Rowl es did not issue a directive. She just provided
me with information.

Q Ckay. Let's not qui bbl e over
"directive". You, yourself, as ACO decided not to

accept her recommendation to pay 100 percent of the

costs for quality control, conputer and other
equi pnent .

A | can't answer the question as presented
because she did not recommend or direct. She j ust

informed nme that this was part of the negotiated
price. She didn't recomend or direct. She just
gave ne information

Q Al right. At a mninum you wll
concede that the 6-9-95 Tel ex speaks for itself.

A Exactly. It speaks for itself.

Q Al right. You, yourself, decided
whet her a DAR deviation would be pursued on the
capi tal cost question.

A That is correct. No, no, no. | deci ded
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-- | decided -- | nade the decision. That's
correct.
Q Yes, sir
A Ckay
Q You, yoursel f, deci ded whether the

accounting system was adequat e.

A That is not correct. That's DCAA' s
responsi bility.

Q Well, let's cut this a little finer.
You decided whether progress paynents would be
consi dered suspended or for suspension, based on
whet her the accounting system was adequat e.

A Based on the adequacy determ nation
provi ded by DCAA, yes.

Q Al right. You, yourself, decided
whet her | oss ratio would apply here.

A That's correct.

Q And, finally, you decided whether you

woul d accept or reject DCAA recommendati ons.

A That is correct.
Q Sir, in terns of the discretion that you
exerci sed under this contract, you t ook

recomendati ons or advice throughout from various
governnmental entities; did you not?

A That is correct.
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Q And as far as your exercise -- or your

acceptance or rejection of that advice, you would
agree that on legal matters, for instance, you chose
on Decenber 26, 1984, not to accept the advice given
by M. Heringer about whether physical progress
woul d be required under the contract.

A That's not correct. | did ultimtely

accept his advice, yes.

Q You didn't accept it in Decenber or
January --

A No, that is not correct. | did not
inform M. Thomas until February 1985 at the

nmeeting, but I did accept that advice, not just from
M. Heringer, but from other sources internally
within the Governnent. It was not conveyed to M.
Thomas, but | did accept the advice. | don't know
if it was Decenber 27 or Decenber 28, but before the
February neeting. It was before February. It was
probably in the latter part of Decenber or early
part of January that that was no | onger an issue.

Q Vell, | believe your previous testinony
was that it was February 1985 before Freedom was
i nf or med.

A But internally, in my owmn mnd, and as a

Governnment representative, that was no |onger an
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issue. | had enough advice from |l egal and contract

managenent to enable nme to put that aside. That was
not an issue.

Q All right. Let's take legal aside for a
m nute and not argue back and forth about the |egal
advi ce.

A Ri ght .

Q Let's focus on the advice given to you
by PCOs for a mnute.

A Ckay.

Q And contr ast your accept ance or
rejection of that advice, sir.

A Ckay.

Q You were given advice by Ms. Row es and

M. Barkew tz about how to treat capital costs; were

you not ?
A Are you tal king about that nmeno now?
Q " mtal king about treating capital costs

as direct. You were given advice by both Row es and

Barkewitz on how to treat capital costs.

A You're just talking advice in general?
Q Yes, sir.

A Ch, vyes.

Q

And the advice was to treat it as a

direct cost, pay it 100 percent?
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A Basically, they informed me that this

was the way the contract was negoti at ed.

Q And you didn't accept that advice, did
you, sSir?

A | accepted that advice in ternms of the
contract price, but not in regards to the paynent of
progress paynents.

Q And by doing that, that was detrinmental
to Freedom when you rejected that portion of the
advi ce.

A That it would result in |less paynents to
Freedom yes.

Q Al right. Now let's contrast that,

sir, with what you did with M. Bankoff on Cctober

3, 1986.
A Yes.
Q You testified on direct that M. Bankoff

asked you to hold paynent of progress paynent 21
pendi ng signing of Md 29. Do you recall that Iine
of testinony?

A Yes, yes.

Q Now, that was advice, you woul d concede,
t hat worked agai nst Freedom s interest.

A Possibly for a few days, yes.

Q Al right. And you accepted the advice
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then, didn't you, sir?

A Different situation, different scenari o;
yes.

Q Now, let's contrast what you did wth
advice in one other context; DCAA DCAA in August
1985 told you the accounting system was bad.

A | nadequat e, unaccept abl e.

Q Al right. Their words. You accepted
that determ nation by DCAA; did you not?

A That is correct.

Q DCAA on progress paynents 17, 19 and 21,
recoomended that you pay nore than $840,000 nore
than you actually paid, right?

A Ch, wthout checking, 1'll accept, you
know, what you're saying.

Q You did not accept the DCAA advice in
t hose circunstances; did you, sir?

A No, that requires -- no, in fact, | did,
but it requires an explanation, if | may.

Q You didn't pay the $840, 000.

A | did not because we were now dealing
with Mod 28, and we were dealing with a loss rati o,
whi ch DCAA didn't include. So | followed DCAA' s
advice but went beyond it because | had to conply

with Md 28, which tied in progress paynents to
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deliveries; and also, | was applying a loss ratio.
So, | followed their advice, but had to go beyond
it.

Q Wll, and you were also, during this

same period of tinme, holding paynent at M.
Bankoff's request so that Mdd 29 coul d get signed.

A That is correct.

Q Al right. Now, you never paid one
dol lar of damages for delay to Freedom during this
contract, did you?

A Not to ny know edge.

Q Never paid for the six nonths of delay

in paynment from Novenber 1984 to May 1985.

A Are you talking about dollars? There
was sone -- | know in one instance, there was credit
given to Freedomin the way of -- well, in the way

of progress paynents for some GFM outages. W gave

them credit for cases when there were sone GFM

out ages.
Q |"mnot talking --
A But in terns of dollars --
Q Yes, in terns of cash
A Ofhand, | don't know. I'"d have to

check the nods, but | don't recall any.

Q You never paid Freedom for the delay
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occasioned by the novation that was initiated by the

Governnent, did you?

A There was no delay occasioned by the
novati on.
Q Vell, now, sir, | think we went about

that at length yesterday afternoon in terns of how
| ong that took to get that novation nade.

A | disagreed with your analysis, and as
far as |I'mconcerned, there was no delay. W have a

di sagreenent .

Q Fi ne.
A kay.
Q You never paid one dollar of delay or

interest costs for the deductions or delay on

progress paynents; did you, sir?

A Vll, wthout checking every PCO nod --
| nmean, | don't recall any, but | would have to, of
course -- to make ny statenent absolute, would have
to check every nod, 30 or so nods. | mean | don't

recall any to be quite honest with you.

Q O the $840,000 recommended by the DCAA
for paynent, in excess of what you paid on progress
paynments 17, 19 and 21, you never remtted one
dol l ar of what they recommended to Freedom did you,

sir?
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A That's incorrect. As | said earlier

when you asked the question, | went beyond -- |
conplied with the recomendations and even went
beyond it, because of the Md 28 provisions and
because of the application of the loss fornula.
That's incorrect.

Q You didn't pay the $840,000 that DCAA
recommended.

A | think that's incorrect. | disagree.

Q You don't recollect from the docunents
that we reviewed, that the DCAA recommended paynent
in excess of $840,000 nore than you actually paid?

A "Il accept your figures at -- you know,
"Il accept your figures at face val ue. | don't
recall all the figures fromyesterday, but what | am
saying is, | did not take exception to their
recomrendations, but | had to nmake reductions from
their recommendati ons because of Md 28, and because
of the loss formula.

Q But you never paid anything in addition
-- you never paid anything after October 9, 1986; is
that right, sir?

A That is correct.

Q And you never paid a dollar of the

$840, 000 referenced by DCAA.
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A | would have to challenge that. W

would have to start recalculating everything,
because | paid what | could. | accepted -- you
know, DCAA's recommendations were advisory to ne,
which | accepted, but | had to nmke reductions
because of Mbd 28 and the | oss ratio scenario.

JUDGE GROSSBAUM Wl l, what did Mod 28

-- Mbd 28 is the thing that lifted the $13 mllion

ceiling?

THE W TNESS: Ri ght, and tied in
progress paynents to deliveries. | could no |onger
pay just for incurred costs. | had to only pay if

the conpany delivered a product; incurred costs were
out unless --

JUDGE GROSSBAUM No, incurred costs
weren't out.

THE W TNESS: Unl ess he delivered.

JUDGE GROSSBAUM But the lifting -- he
was entitled to 95 percent of incurred costs up to
$13 mllion.

THE W TNESS: Previously.

JUDGE GROSSBAUM  Apart from deliveri es.

THE WTNESS: That is correct.

JUDGE GROSSBAUM  And then, based on Md

28, there were three increnents of deliveries by
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whi ch he could get up to $15,800,000. And then --

THE WTNESS: Correct.

JUDGE CGROSSBAUM -- progress paynents
were counted, right?

THE WTNESS: That's correct.

JUDGE CROSSBAUM So your testinony
earlier had been that the reason you didn't pay --
$800, 000 nore that DCAA had recommended to you on
t hese progress paynent requests, was because of your
use of the |oss factor.

Now vyou're saying that the Md 28
ceilings inpacted --

THE WTNESS: Oh, yes, they're all in ny
poi nt papers here. They're in the papers that we
| ooked at yesterday when we went through this
progress paynment by progress paynent. Renenber, we
had the pro tanto portion. W went through all of
t hese cal cul ati ons.

Remenber, we cane up with these figures.
They're all here in the record. And DCAA did not
take this into consideration when they wote their
reports. So | was locked into that Mdd, and | had
to then work downward fromthe DCAA recomendati ons.

And then, once | worked downward from

28, | went with the |oss fornmula. And again, it's
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part of the Rule 4.

JUDGE GROSSBAUM  Go ahead.
BY MR MacQ LL:
Q And, M. Liebman, | want to take this
real sl ow You just told the Board here that your

paynments on 17, 19 and 21 were affected by Md 28,

correct?
A To the best of ny belief, yes.
Q And Mbd 28 was signed on the -- on

August 7, 1986; is that correct?

A "1l accept that at face val ue, yes.

Q Wll, that's what you testified to
yest er day.

A kay. Okay. 17, 18 --

Q Now, wait a mnute, sir.

A Ckay.

Q On 17, you paid that when, sir?

A July 15t h.

Q Right. You paid that three weeks before

Mod 28; is that right?

A Al right. Then 1'Il have to stand
corrected on that particul ar one.

Q Al right, but, that's not the only
thing I want to correct you on, sir.

A Ckay.
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Q You just told the Board that the |oss

ratio canme into effect, and that accounted for the
differences in terns of what you paid relative to
t he DCAA --

JUDGE GROSSBAUM | don't want you to
get confused on this. W're not saying that the
loss ratio first canme into effect in connection with
t hese, 17, 18 and 19.

MR. MacA LL: W're definitely not

JUDGE CROSSBAUM We understood his
testinmony vyesterday, and the wtness has very
enphatically corrected the Board s m sunder st andi ng,
if that's what it was, that his testinony was that
the only reason -- the only explanation he offered
for not -- the difference between what he paid and
what DCAA had recommended with regard to these three
particular progress paynent requests, was the
application of the loss factor, which he testified
to.

He was very liberal in his application.
He didn't wuse as high a |loss factor as he
concei vably could have, being generous towards the
interests of Freedom But, be that as it nay, that
was the Board's recollection. And now, we're

| earning, as we've been corrected that he did
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testify yesterday about Md 28 being the -- the

constraint, or another constraint.
MR Macd LL: One final point, Your
Honor .
BY MR MacQd LL:
Q Sir, the loss ratio that you applied was

roughly 15 percent?

A Vll, if you' re going to get specific on
progress paynents, |I'm going to have to |ook at ny
Q Just roughly, 15 percent. That's what

you testified to yesterday.

A It varied, yes, 15 percent, 12 percent,
16 percent.

Q Ckay, 12, 15 percent.

A Yes. Yes.

Q Just to clarify in ternms of what you

just testified to to the Board, on progress paynent
19, sir, you paid $200,219; is that correct?

A Yes.

Q The DCAA recommended that you pay
$699, 904; didn't they, sir?

A | tell you, before | answer any nore,
can | have the opportunity to | ook at ny papers.

Q That was your testinony yesterday.
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A Ch, okay, iif that was ny testinony

yesterday, that was based on | ooking at the docunent

yest er day.
Q Yes, sir
A Ckay
Q Now you testified to this Boar d

yesterday, that $699,904 was what DCAA recommended
to you.

A Ckay, 1'Il accept that at face val ue.

Q And they did that in Exhibit 158; and
you testified at Ilength about that yesterday. Do
you recall that, sir?

A | testified a | ot about a | ot of things.
May | refer to the docunent?

JUDGE GROSSBAUM Wit until you get the
question, then if you need to refer to the docunent

THE W TNESS: kay.

BY MR MacQ LL:

Q You're not trying to get this Board to
believe, are you, sir, that the loss ratio accounted
for roughly $500, 000 of a deduction between what the
DCAA reconmmended and what you pai d?

A No, no, no, no. | would have to --

obviously, it's not that high, but | would have to
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check. I don't want to speak off the top of ny

head. Qobvi ously, $500,000 is a very high figure

just for the loss ratio.

JUDGE  GROSSBAUM Wi ch progress
paynment ?

MR, MacQ LL: Your Honor, I'mreferring
to 19, and for the record I wll represent that

Exhi bit 158 shows a DCAA recommendati on of $699, 904;
$200, 219 was pai d.

| have no further questions.

JUDGE GROSSBAUM Wuld you be good
enough to tell us how Mod 28 -- feel free to | ook at
any docunents.

THE W TNESS: Thank you.

JUDGE CROSSBAUM Tell wus how Mdd 28
cones into play.

THE W TNESS: Sure. Ckay. Here's the
first one that | see, Your Honor, it's Governnent
Rule 4, Tab 194, page 27 of Governnent Rule 194.
Well, start with page 26. Starting with paragraph G
towards the bottom

JUDGE GROSSBAUM We can read it.

THE WTNESS: Oh, okay.

JUDGE CGROSSBAUM I just want to know

how this affects, for exanple, a particular progress
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paynment, since we have established now that progress

paynment nunber 17 was paid before Md 28; so it,
obviously, couldn't have affected progress paynent
17, could it?

THE WTNESS: That's correct.

JUDGE GROSSBAUM So what were the two
ot her progress paynents where you say there's a

conmbi ned $800,000? 17 and what are the other two,

Counsel ?

MR. MacQ LL: 19 and 21.

JUDGE GROSSBAUM kay, let's find
progress paynent 19 and then you tell us -- okay.

How is progress paynment nunber 19, which is dated
August 26th, it post-dates Mdd 28 -- how is that
af fected by the Mod 287

THE WTNESS: |In order to answer that, |
want to refer to the actual progress paynent as
well, if | may.

JUDGE GROSSBAUM  Fine. Go ahead.

THE W TNESS: Okay. |f | may.

JUDGE GROSSBAUM W see, for exanple,
that the progress paynent indicates a previous
anount of progress paynents, $13.65 nmllion.

THE WTNESS: |'msorry, Your Honor?

JUDGE GROSSBAUM $13.65 mllion had
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previ ously been paid.

THE W TNESS: VWhere are you reading?
Vell, | see $13.6 mllion.

JUDGE GROSSBAUM | see a 5 there
see $13. 65.

THE W TNESS: Ch, are you |ooking at
page 27, Your Honor?

JUDGE GROSSBAUM  No, |I'm | ooking at the
progress payment request.

THE W TNESS: Ch, okay. Ckay, | just
want to find it in the tab here. Could you tell ne
what tab you're referring to, Your Honor?

JUDGE GROSSBAUM  There's a book of the
Appel l ants that was on progress paynents.

THE W TNESS: Ckay, because here in our
Rule 4, | don't see 19 here. | see 18 and 20.

JUDGE CGROSSBAUM Now the top part of
the form -- that's actually filled out by the
contractor, isn't it?

THE W TNESS: Yes. I1'd feel nore
confortable if | could actually see the Appellant's
-- the actual request, if | may.

MR MacQ LL: "Il hand that to you,
Sir.

THE W TNESS: Thank you. Yes, thank
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you.

JUDGE CROSSBAUM The contractor asked
for $2 mllion, indicating that he had already been
paid pr ogress paynent s, he had been paid
$13, 650, 0007?

THE W TNESS: Yes.

JUDGE  GROSSBAUM He asked for
$2, 136, 0007?

THE W TNESS: No, he's asking for
$2, 136,572, yes.

JUDGE GROSSBAUM  Ckay. How did he get
to be paid $13, 650, 000?

THE W TNESS: That was based on
decisions | mde as ACO on previous progress
paynments.

JUDGE GROSSBAUM But he's the one who
ought to know how much he's been paid; oughtn't he?

THE W TNESS: The contractor? Onh, yes,
yes.

JUDGE CGROSSBAUM If we go back to 18,
he says he's been paid $11, 620, 000.

THE W TNESS:  Yes.

JUDGE GROSSBAUM And you only paid
$704, 000 on that progress paynent.

THE W TNESS: No, that's not correct.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3-113
See, here's the inportant thing. On 18 it says,

"progress paynents requested", if you |ook on block
18. If you | ook at progress paynent 19, | had -- it
was struck out and it says "paid". Ckay. That's

very inportant --

JUDGE GROSSBAUM  Okay.

THE WTNESS: Now here's -- if | may --
|'"'m referring now to Governnent Rule 194, page 32
Okay. Now, before |I start with this, it's inportant
to | ook at 18 quickly and then 19.

JUDGE GROSSBAUM  We can do that.

THE WTNESS: Okay. Now, if you have 18
in front of you, l|ook at block 10. You see
"incurred costs, $16, 156, 9157

JUDGE GROSSBAUM  Yes.

THE WTNESS: Oay. Now go, do the sane
thing, the sanme bl ock, with progress paynent 19.

JUDGE CROSSBAUM W're up to
$17, 400, 000.

THE WTNESS: Right. Now the difference
bet ween $16, 100, 000 and $17, 400, 000; let's round it
at $1,300,000. And then look at the dates of the
requests. 18 was dated 7-14-86; 19 was dated
8- 26- 86. The significance of this is that between

this time period, 7-14-86 and 8- 26- 86, t he
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contractor incurred $1.3 nmillion, roughly, in costs;

correct, which he would normally, under the
traditional nethod of progress paynents, based on
incurred costs, could bill the CGovernment for this
$1.3 million for this roughly six-week period.

Now, with this in mnd, Your Honor, if
you go to page 32 of Tab 194, where | tie in Md 28.
Do you want ne to read it out |oud?

JUDGE GROSSBAUM  No.

THE WTNESS: Okay. |If you follow that,
you'l |l see what happened. In other words, | could
pay them $1.3 mllion theoretically for incurred
costs; but he submtted a paynent in the anmount of
$2,100,000 and it's explained how | nade the
deducti ons.

JUDGE GROSSBAUM  What |I'd like to have
you do is explain how the Mod 28 puts a -- a limt
on how nmuch you coul d have paid.

THE W TNESS: Sur e. Let's say the top
part, for a hypothetical situation --

JUDGE GROSSBAUM No, let's not take a
hypot heti cal .

THE W TNESS: kay.

JUDGE GROSSBAUM Let's just take this

particul ar progress paynent. How is this progress
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paynent request -- the ability to pay him limted

by Mbd 28? You have to tie this into deliveries,
don't you?

THE WTNESS: Ckay. |In order to -- yes,
but in order to do that, | just wanted to get the
figure DCAA recommended. There's a change in costs
of $1.3 mllion. | would just then like to | ook at
the DCAA audit report before | go and answer your
guestion, because that's inportant.

That's  why I wanted to give a
hypot hetical situation and just say, let's say, DCAA
accepted everything and just ignore it as a
hypot het i cal si tuation, but it my be nore
beneficial than this to refer back to the audit
report. If you'll bear with nme one second, Your
Honor .

Ckay. That's Tab 158. | just want to

see what they recommended. GCkay. O the $2,100, 000

that apparently was the billing for progress paynment
19, okay, | think the chart is wong -- well,
anyway, they're saying -- this is the DCAA report.

They're saying, current progress paynent on 19 was
$2, 100, 000. They took out $900,000 for prior period
costs. So that |leaves you with costs to work with

of $1, 200, 000.
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In other words, Freedom kept factoring

in costs we previously disallowed into their
progress paynents. DCAA kicked it right out. So
DCAA' s now working with $1,200,000 as costs for the
current period, neaning fromJuly 14th to August 26,
1986.

So DCAA, of the $1, 200,000, questions a
half a mllion, okay? So, you're really down to
basically $700,000, roughly, to play with on this
particul ar progress paynment request.

Now, with this in mnd, please go nowto

page 32. Ckay? |If you may. Al right, and let's

see if we can tie this all in. " m repeati ng DCAA
factored all this stuff out. And, okay, normally
then, | would have paid $700,000 recomended by

DCAA, under normal conditions, if 28 didn't exist.

JUDGE GROSSBAUM  Okay.

THE W TNESS: But because of 28, | now
had to tie in any progress paynents to deliveries.
We're not just paying on incurred costs anynore. So
we had to, then, go through this 80,000 cases. So
what |'m saying here in the bottom of paragraph J on
the top of the page, the paynent represented 18, 052
cases shipped against an 80,000 case delivery

increnment -- that's per Md 28. So you divide
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18,052 cases that he shipped, by the 80,000 case

increnent per Md 28, you have a factor of .22565,
which | could pay based on the pro tanto provision
of Mod 28.

So what | did was -- the calculation is
| took the mllion dollar in parenthesis progress
paynment increnment per Md 28, tines the 22 percent
factor. Because, renenber, if you shipped 80, 000
cases, you would get a mllion dollars in progress
paynment ceiling increase.

So he only shipped a portion of that
mllion -- or only a portion of the 80,000 cases
He only shipped 22 percent of that during this
si x-week period. So | took 22 percent of a mllion,
and that gave us a nmaximum anount payable of
$225, 750.

So what I'msaying is, if Md 28 wasn't

there, | could have paid $700,000. Now, because of

Mod 28, | can pay $225, 650. However, to that |
added a loss ratio -- if you go down to the next
I'ine. So instead of the $225,650, | used a |oss

ratio of .8873, neaning 11.7 percent loss. So that
further reduced it fromthe $225,6650 per Md 28, to
$200, 291.

JUDGE GROSSBAUM  Ckay.
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THE W TNESS: Okay?

JUDGE GROSSBAUM So the figure should
be $200, 2917

THE W TNESS:  Yes.

JUDGE  GROSSBAUM Because we see
$200, 219 as the anount paid.

THE WTNESS: Let's see what | say here;

$200, 291.

JUDGE CROSSBAUM But the check is
$200, 219.

THE WTNESS: Yes. | can't explain that
of f hand.

JUDGE GROSSBAUM That' s okay. But if
he, in fact, had already been paid by the 20th of
August, $13,650,000, now is he eligible for any
paynment if you're factoring in -- because what
i ncrement are you going to?

THE W TNESS: well, | wuld have to
research further. Can | backtrack? WMaybe there's
an expl anation?

JUDGE GROSSBAUM  Sure.

THE W TNESS: Because we try to -- |
tried to adhere to the Mod -- 28. | would have to
check to see if there's any indication of what

happened. And if | may try to backtrack. Ckay. |
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we need to know of fhand the date of Md 28.

JUDGE GROSSBAUM | thought we already
had sone testinony about that.

THE W TNESS: Yes, but it's just
i nportant for the purposes at hand right now. 11
just check the file, just to be sure. Ckay.
Apparently it's dated 15 Septenber 1986 -- no, |'m
sorry, it's dated August 27th, 1986, Tab 144. Yes
-- no, it's dated August 7th, August 7th, 1986, not
August 27th, August 7th, 1986.

So with that in mnd, let ne do sone
backtracking. Okay. So 18 wouldn't cone into play.
Ckay -- well -- okay. Yes, it's kind of tricky.
I"'m going to try to reconstruct this. Mod 28,

i ssued August 7th, was sort of in between the period

between 18 and 19. 18 was dated 7-14-86; 19,
8- 26- 86.

| can't -- let ne backtrack to 17. That
m ght shed sonme light. | can't --

JUDGE GROSSBAUM Were vyou satisfied
that 330 cases had already been conpleted and
accept ed?

THE WTNESS: Can | check ny paper -- if
| may. I"'mtrying to confirm the 330 case. May |

ask where you're referring to, Your Honor?
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JUDGE GROSSBAUM  Mobd 28.

THE W TNESS: Mbod 28?7 | would have to
check the production records -- at this point, |
don't know of f hand.

JUDGE GROSSBAUM Wl |, can we draw any
assunptions from your Cctober 6th nmenorandum that's
at page 32 of Tab 194?

THE W TNESS: kay.

JUDGE GROSSBAUM  Whi ch tal ks about this
being 18,000 cases shi pped against 80,000 required

THE W TNESS: Yes, yes.

JUDGE GROSSBAUM  Can we draw any --

THE W TNESS: Yes, a logical conclusion

JUDGE CGROSSBAUM Ckay. Is it fair to
conclude that there had already been 150,000 cases
del i vered?

THE W TNESS: 150, 0007 O course,
150, 000; oh, yes, yes.

JUDGE GROSSBAUM Now the 80,000 cases
due on 12 August woul d have brought you to what?

THE W TNESS: Ckay, if he had shipped

the 330, and then -- assum ng that was the situation

JUDGE GROSSBAUM That would be 230,
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wouldn't it?

THE WTNESS: W said 330 before.

JUDGE CROSSBAUM How much had been
delivered by the tine of the nodification?

THE W TNESS: May | check ny records
here? (bviously, it was probably about 400, 000, but
| just want to -- if you want an exact figure, |
just want the opportunity to confirm Your Honor.
Well, | have a statenent on page 26 of Governnent
Rule 194. This is a start. On page 26, paragraph
F, it says, "as of close of business 31 August 1986
a total of 415,000 cases plus were accepted” -- now
|"mjust going to refer back to an earlier --

JUDGE GROSSBAUM  Okay.

THE W TNESS: Yes, here it is, on page
23 of Governnent's Rule 4, paragraph G It says
"as of close of business 31 July 1986", page 23, "a
total of 366,065 cases have been accepted’, and
"362, 411 have been shi pped"”.

JUDGE GROSSBAUM  This was as of when?

THE WTNESS: As of close of business 31
July 1986.

JUDGE GROSSBAUM Ckay. So therefore
you're over the 330, aren't you?

THE WTNESS: Onh, yes.
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JUDGE GROSSBAUM  So you're up over the

13 mllion then.

THE W TNESS:  Yes.

JUDGE GROSSBAUM  And if you al ready, as
of close of business 31 August, you've already
accepted 410, then shouldn't you be at 14 mllion?

THE WTNESS: 14 mllion, a little plus,
because you're beyond al ready.

JUDGE GROSSBAUM  Ri ght .

THE W TNESS: And you get into the pro
t ant o.

JUDGE GROSSBAUM  Yes, not an awful |ot,
pl us 410, 242 as of --

THE W TNESS: Ri ght.

JUDGE GROSSBAUM -- as of the 31st of
August .

THE W TNESS:  Yes.

JUDGE CROSSBAUM Ckay. What do you
mean then in your page 32 when you're saying that
"the paynent represents the balance of 18,052
shi pped agai nst 80, 000 delivery of 12 August".

THE WTNESS: Well, yes -- apparently we
had paid --

JUDGE GROSSBAUM Listen, I'm going to

gi ve you sone paper that you can wite on, and I'l
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give your counsel a -- wunless you -- you didn't

bring your own.
THE W TNESS: Not -- no.

JUDGE GROSSBAUM Does the GGovernnent

have one?

MS. HALLAM  Yes.

JUDGE GROSSBAUM  (kay.

THE W TNESS: Ckay. Because on the
surface what this |ooks like, Your Honor, is that

62, 000 roughly, cases were paid on a prior progress
paynment . But | just want to confirmthat. Here it
iS. I have the insert right now W don't even
need the cal cul ator. Page 27.

JUDGE GROSSBAUM  Ckay. If you | ook at

page 27 on the Rule 4, we are now talking about

progress paynent 18 as reflected on page 26. Now
here's what | nean when | say there's roughly
62, 000. If you follow the math here -- previous
progress paynment ceiling, 13 million; anount

remai ning fromceiling, 42,000. Then let's go on.
So in the <calculation you see the
caption on the left, paynent ceiling for Md 28, a
mllion times .777, representing percentage of cases
shi pped; that is, 61,948, at the delivery increnent

of 80. So if you take the 61,948 here and add it to
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t he ot her page where we have 18,052, we conme up with

t he 80, 000. And that's what | nmean where the
paynment represented the balance of 18,000 shipped
agai nst the 80 case increnent. So progress paynent
18, he didn't ship the full 80, he only shipped
61,948. Now with the next progress paynent, 19, he
conpl eted the 80,000 increnment by shipping another
18, 000.

So basically I'm saying he's fulfilling
now the full 80; and | paid him in part on 18,
61, 000 cases; and in part now on 19, 18,000 cases.

JUDGE GROSSBAUM VWat was the total

quantity under the contract?

THE W TNESS: 620, 000, | believe. I
have it. Well, it's roughly 620, 000. | don't
recall exactly. Let's check the award docunent.

620,304, |I'msorry, Your Honor.

JUDGE CROSSBAUM kay. Wuld the
concl usion of the August 12th shipnent, the delivery
of schedules for August 12th, would that constitute
conpletion of the 410 cases -- 410, 0007

THE W TNESS: Ckay, you're |ooking at
Mod 28, Your Honor?

JUDGE GROSSBAUM  Yes.

THE W TNESS: Vll, if you give ne a
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monment, |let me do some quick cal cul ation here. | f

he shi pped August 12th, that would |leave himwth a
bal ance of roughly 210,000 cases -- it mght be even
exactly 210,000 cases.

So that would have neant if he net that
increment it would be another 410,000, that's
correct; shipped.

JUDGE GROSSBAUM Ckay. So both
progress paynents 18 and 19, then, you re working
with partials of the 80,000 required in the 12
August due date?

THE WTNESS: That is correct.

JUDGE GROSSBAUM All  of which he
apparently satisfied this by the end of August.

THE WTNESS: Well, based on --

JUDGE GROSSBAUM  Based on page 26

THE WTNESS: Yes, he had shipped as of
31 August, 415. He nore than satisfied it, yes.

JUDGE GROSSBAUM  And that would have to
be accepted --

THE W TNESS: Yes, accept that 410 was
shi pped, that's correct.

JUDGE GROSSBAUM Just a couple other
gquesti ons. And Counsel from both sides can ask

guestions based on anything the Board asks. On
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Tuesday you testified at the outset on direct about

the high visibility of this particular -- was it the
program that you neant was high visibility or this
particul ar contract?

THE W TNESS: This particular contract
and the contractor, and | believe also the program
had high visibility; but especially the contract and
contractor.

JUDGE GROSSBAUM Ckay. Now you
mentioned that there were a | ot of people who wanted
to know about what was goi ng on?

THE WTNESS: Yes, Your Honor.

JUDGE GROSSBAUM  Who were these peopl e,
as particularly as you can. You nentioned people
fromvarious segnents.

THE W TNESS: Yes, Congressnman Joseph
Adabo.

JUDGE GROSSBAUM Ckay. He was
representative fromwhat state?

THE WTNESS: New York City. He was the
Chai rman of the House Arnmed Services Commttee.

JUDGE CGROSSBAUM Ckay. He was a
Congressman fromthe Bronx?

THE W TNESS: Queens County.

JUDGE GROSSBAUM Queens County. Ckay.
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And any ot her congressnen interested?

THE W TNESS: | learned way into -- |
think after the contract that also Congressnman
Robert Garcia from the Bronx was interested in it.
During the life of the contract | was not aware of
that, but after the contract | |earned that he was.

JUDGE GROSSBAUM  Any interest by Mario
Bi aggi ?

THE WTNESS: Not to ny know edge.

JUDGE GROSSBAUM Not in this contract.
He had other contracts that he was interested in.

THE W TNESS: Not the Biaggi-Erlich [aw
firm but Mario Biaggi, per se, | do not know.

JUDGE GROSSBAUM How about Congressman

Rangel ?

THE WTNESS: | do not know.

JUDGE  CGROSSBAUM What were the
interests -- you nentioned high |level wthin DLA

THE W TNESS: Yes. Starting from the
top down, Ceneral Babers -- | don't recall his first

narme. He's the three-star general who is the head
of DLA -- had a personal interest. H's deputies --
the first deputy was General Connolly, a two-star
general .

After GCeneral Connolly, the mlitary
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person that replaced him as Admral MKinnon, a

two-star rear admral; all the way down, from the
top all the way down, all |evels. Il nmean 1'11
menti on names.

Carl Kobeisman, |I'msure you're famliar
with, the Counsel for DLA. Ray Chiesa, the head of
procurenent. Bill Gordon, the executive director of
contract managenent. WIIliam Keating, the chief of
contract managenment. You nane it. Ray Dellas, the
smal | business top gun there. Charlie Al derman, who
| believe was his deputy. | nean | can go on and on
and on.

JUDGE GROSSBAUM What kind of things
did they want to know about this contract?

THE WTNESS: Status, what is going on
And then they inposed a reporting requirenent -- a
bi -weekly reporting requirenent because of the
fi nanci al pr obl ens. They want ed specific
information in the financial area, cash flow in
addi tion to producti on st at us, a bi - weekl y
requi renment.

So I'm saying from the top down wthin
DLA, and also from the top down w thin DCASR, New
York; meaning a general, our general -- well, first

it was a colonel, Colonel @unther, who is now a
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t wo- star general .

Then after him General Charles St.
Arnaud, DCASMA, New YorKk. Col onel Don Hein.
Afterwards, Colonel Wtty. DPSC, starting with the
commander at the tinme was Admral Ruehlin,
believe, and his replacenent, | think Genera
Voor hees. Top down, all levels of managenent, from
the general or admral on down, all the way to the
| onest individual, nmeaning the ACO and the PCO

It was life in a goldfish bow. There
was also, to sone extent, Wite House interest,
meaning there was a -- | think there was a Bl ack
[iaison type in the Wite House that's sort of I|ike
a focal point for Black interests. They had an
interest in this.

Also, local New York Cty politicians
apart from Congressman; a State senator, a senator
who died -- | forget his nane. He's Italian
ancestry. He passed away, but -- and also Cty
officials, New York Cty officials would call ne.
M. Checko -- | forget his first nanme, who was sort
of in one of these business developnent type
positions.

So I had New York City officials calling

me. | renenber a nane, M. Bass, one of these snal
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busi ness type individuals. So | was getting calls

-- whatever | did, | was getting calls from
ever ybody. And that's why [|I'm saying, | was

operating within a gol dfish bow .

JUDGE GROSSBAUM I'"'m going to ask you
this about the interest wthin DLA As you
perceived the interest, you described -- | asked you

what they wanted to know and you said, basically,
st at us. And was your perception of the interest
within DLA sinply a, you know, a hands off, they
just wanted to know the status of this, or did they
have an interest in seeing this project succeed?

THE W TNESS: The latter. They had an
interest in seeing this project succeed. | received
the inpression that, collectively, the Governnent,
including all of these agencies and politicians,
wanted this contract to be successful; including the
ACO.

JUDGE GROSSBAUM  As of around the 15th
of January 1987, do you feel that there was any
anount in progress paynents that were owng to --
legitimately owi ng to Freedonf

MR,  Macd LL: Your Honor, pardon ne.
Did you say January 15th?

JUDGE GROSSBAUM 15t h, 1987.
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MR MacQd LL: 19877

JUDGE GROSSBAUM  Yes.

MR. MacQA LL: Thank you.

THE W TNESS: Under the circunstances,
above and beyond the pure progress paynment form
above and beyond the formitself and the audit that
was conducted, in view of the other circunstances,
such as the shutdown and his |ost posture and the
wi t hdrawal of financial support; in view of all of
that, no, nothing was ow ng.

|f those circunmstances did not exist,
the shutdown -- a conplete shutdown, not |limted --

JUDGE GROSSBAUM You're talking what's
all eged to be the Novenber 7th --

THE W TNESS: Yes, in other words, if
these factors didn't exist; if Bankers' Leasing
hadn't stopped advancing noney, if the loss hadn't
been there, and if the contractor's ability to
elimnate the loss had not been -- and the
contractor's inability to cover the |oss had not
been there; then | could have paid whatever anount |
was able to, after Governnent review, and after
application of Mdd 28, and after application of the
| oss formul a.

But because these other factors existed,
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and cane into play, | was not in any position to pay

a progress paynent.

JUDGE GROSSBAUM  Wul d you put the key
date for these factors gelling to be around this
Novenmber 7th, 1986, what's characterized as a
"shut down" ?

THE WTNESS: That was the initial -- |
guess that's when the first -- it first becane
evident in regards to the shutdown.

JUDGE GROSSBAUM How about Bankers
Leasing pulling out, was that before or after the
so-cal | ed shut down?

THE WTNESS: Well, it's around that --
| cannot say wth certainty wthout checking the
record, but they pulled out when there was no
assurance -- when MRE-7 "dried up" in regards to
Freedom

JUDGE GROSSBAUM That wouldn't have
been until January of 1987, would it, when there was
a negative -- or naybe Decenber 1987 when the
pre-award survey was re-surveyed to a negative?

THE WTNESS: Well, to ny recollection
Bankers' Leasing was getting nervous early on
because the MRE-7 -- the procurenent process was

going on, | think, for nonths, and Bankers' Leasi ng,
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to the best of ny know edge, becane -- was | osing

confidence in Freedoms ability to ever obtain a
portion of the MRE-7, not all of it, of course, but
at least a portion of it.

And in view of this dragout -- well, not
dragout; in view of the procurenent process that had
been going on for a few nonths -- | don't know the
exact nunber of nonths offhand, Bankers' Leasing
apparently | ost confidence in Freedom because there
was no assurance of anyt hi ng.

JUDGE CROSSBAUM Your know edge, your
view of whether Freedom was entitled to any anount
of progress paynents was based largely on your
per ception of what was goi ng on.

THE W TNESS:. Yes.

JUDGE GROSSBAUM Did you know before
this Novenber 7th date, which was presumably the
date of the alleged shutdown, that Bankers' Leasing
was in the process of pulling out or having pulled
out ?

THE W TNESS: Well, |1 can't say -- |
would say it was within that tinme frame. Wether it
was exactly on or before or imedi ately, you know, a
day after, wthout --

JUDGE GROSSBAUM Vell, by that tine,
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they had not -- by that tinme Freedom's prospects of

getting the MRE-7 weren't kaput, were they?

THE W TNESS: No. It mght have been
unti|l Decenber. But what was -- the problem was
Bankers' Leasing -- if Bankers' Leasing -- you see,
this is the problem I f Bankers' Leasing had

fulfilled the intention of the comm tnent, neaning
unrestricted line of credit, Freedom would have had
the financial wherewithal to continue perfornance
and finish this contract. But because Bankers'
Leasing tied in incorrectly, inproperly, financing
to Freedom to receivables from the Governnent,
meani ng progress paynents and invoices, Bankers'
Leasing didn't advance this noney. If they had
advanced the noney, Freedom should have had the
capacity to continue.

JUDGE GROSSBAUM Well, you knew all
along that this was not an unrestricted |ine of
credit in ternms of accounts receivable financing.

THE WTNESS: Well, the intent was that
it was supposed to be unrestricted. That was the
i ntention.

But, anyway, Bankers' Leasing, whether
it was Novenber, it was that tinme frame, |ost

confi dence.
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JUDGE CROSSBAUM \ér e t hey

communi cating with you that they were getting cold
feet?

THE W TNESS: Not to my recollection
directly.

JUDGE GROSSBAUM So you didn't really
have any firsthand know edge of Bankers' Leasing
until such time as M. Thomas mght have told you
that they had pulled out.

THE W TNESS: That is correct. The
i nformati on woul d be secondhand. To the best of ny
-- | may add, Bankers' Leasing was calling ne all
the time, as well as our financial analyst.

JUDGE GROSSBAUM Now, how about -- so
in your view, based on your answer to the Board's
guestion about as of the 15th of January 1987, that
you woul d probably put it back as to on or before --
that if Freedom was entitled to -- if they had
entitlenment to progress paynents, it probably woul d
have been up until the shutdown; and at that point
your view would be that after that, that prospects
were either so nil or whatever, that you would
didn't feel any entitlenent to progress paynents.

THE W TNESS: Unl ess they obtained

outside financing for MRE-7, that's correct.
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MR, MacQd LL: Pardon ne. Did he say --

his last words "that's correct"?

THE W TNESS:  Yes.

JUDGE GROSSBAUM  "That's correct unless
they obtained outside financing for VRE- 7",
sonething |ike that.

MR. MacQA LL: Thank you.

JUDGE GROSSBAUM Ckay. Progress
paynment request nunber 21 canme to you before the
shutdown, didn't it?

THE W TNESS:  Yes.

JUDGE GROSSBAUM Wuld it be fair to
say that Freedom was owed anything -- were there any
progress paynents owing to Freedom between Cctober
20th, 1986 and Novenmber 7th, 1986, when Freedom
al l egedly shut down?

THE WTNESS: May | check the docunents?

JUDGE GROSSBAUM  Yes.

THE WTNESS: Okay. 21 was submtted on

15 Septenber 1986, covering costs --

JUDGE CGROSSBAUM "' m sorry. | don't
mean 21. | mean 22.
THE WTNESS: Onh, okay. I'msorry.

JUDGE GROSSBAUM 21 was pai d.

THE W TNESS: Yes. Try 22. 22 was
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submtted on 20 Oct ober 1986, covering costs through

8-2-86. | don't understand that, but anyway, let ne
just see what ny notes say. Well, there's sonething
wong here because | remenber there was an
adm ni strative change, but let's not -- | don't want

to confuse this.

There's sonething wong here with 22.
|"mgoing to try to find ny own 22, because it says
it was submtted on 10-20-86, covering costs through
8-2-86, but that doesn't make sense, because the
previ ous progress paynent covered costs through 9-5,
and | know there was some sort of admnistrative
change, but | just want to match that up with what |
have in the Governnent's Rule 4.

Ckay, I'll show you where the confusion
is. |If you refer to page 36 of Governnent Rule 194,
there's a little confusion which |I'm sure we can
eventual |y unravel. Ckay, if you see Paragraph |
towards the mddle of the page -- if you go down to
the second line, Your Honor, where it says, "21,
received 16 Septenber 1986, becane progress paynent
22 for adm nistrative purposes”, DCA audited
progress paynent nunber 21 and presented it as 22.

So I'mtrying to -- you know, there was

sone sort of puzzle -- there's a little puzzle here.
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JUDGE GROSSBAUM  Ckay. We're concerned

about whatever it is that canme in on the 20th of
COct ober .

THE W TNESS:. Yes.

JUDGE GROSSBAUM  And was for a --

THE WTNESS: Yes, $1.4 nmillion, if the
chart is correct, yes. But then there's a statenent
on the next -- see, that's what |'m saying, there's

a little confusion. There's a statenent on page 45

of nmy -- of 194, paragraph | -- where it says
"progress paynent 22 in the anount of" -- so there's
sonething -- whatever the anmount was -- | nean

there's sone sort of puzzle here; but whatever the
amount was, | reached the decision that -- | had to
hold this in abeyance.

JUDGE GROSSBAUM  As far as the records
show, nunber 22 seened to be the last progress
paynment request, and unless there's sonething wong
with the formthat we have in the record, it seens
to be dated 10-20- 86.

THE W TNESS: Yes, you see the initial
there -- ny initial; and originally it was dated
one, dash, slash, 20, '86. So there's sonething
wong. But | was hol ding 22.

JUDGE GROSSBAUM A typo?
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THE W TNESS: Yes, possibly. And,

again, | was -- there were no other progress
paynents, to my know edge, beyond 22; that was the
one that we held -- | held.

JUDGE GROSSBAUM  Ckay. So you did have
a progress paynent request before -- apparently, per
your one docunent there, for $1.4 mllion as of the
20th of October 1986, which was not paid prior to
t he so-cal |l ed shutdown?

THE W TNESS:  Yes.

JUDGE GROSSBAUM kay. When did you
first begin applying the loss formula for progress
paynment s?

THE W TNESS: Several progress paynents
earlier. | think it was -- |1'd have to check.

JUDGE GROSSBAUM Before Mbd 25 -- Mod
25 mght be characterized as a sem nal event which
took place at the end of My 1986. You had been
applying loss fornmula before Mbd 257

THE W TNESS: I would have to check.
It's around that tinme frane. | think it was
starting with progress paynent 14, but if you want

JUDGE GROSSBAUM  Yes, go ahead.

THE W TNESS: Ckay. Definitely what --
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" m | ooking at page 10 of Governnent Rule 4.

JUDGE GROSSBAUM  Tab?

THE W TNESS: ['"m sorry, Tab 194. And
there's a statenent here on page 10, paragraph
three, the second line, "The ACO applied a |oss
ratio of 83.6." Now |I'm backtracking to 13. So
definitely with progress paynent 14, which is the
May tine period, prior to Mdd 25.

Well, | didn't on 12. That's for sure.
If you turn to page 5 of the sane tab, okay,
par agraph 4, financial, where | state that -- if you
ook at the fifth line, "The ACO after a thorough
review of the situation, elected not to apply the
loss ratio at this tine." So 12 is out. The only
gquestion is 13.

JUDGE GROSSBAUM How did you becone
aware of a $700, 000 | oss?

THE W TNESS: well, the 700 -- well,
okay, obviously, the progress paynent form itself
would admt to a loss. My | just refer to the form
itsel f?

JUDGE GROSSBAUM Ckay. Because |'m
| ooking at 14 and I'mtrying to figure out -- the
Board is not an accountant so --

THE W TNESS: Sure. Yes, it's by the
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contractor's own adm ssion. |If you have 14 in front
of you.

JUDGE GROSSBAUM |"ve got 14 in front
of ne.

THE W TNESS: Look at Block 5, the

contract price, $13.8 mllion. Now | ook at Bl ocks
12A and 12B.

JUDGE GROSSBAUM  Okay.

THE WTNESS: That's by the contractor's
own adm ssion that --

JUDGE GROSSBAUM Vell, how did this
contract price get to be 13?

THE W TNESS: Partial termnation for
defaul t, Decenber 1985.

JUDGE GROSSBAUM  Ckay. So that's where
you start getting the loss --

THE W TNESS: Wl |, no, I bel i eve
earlier.

JUDGE GROSSBAUM  Where did you get the
$700, 000 | 0ss?

THE W TNESS: kay, at that tinme, if |
may -- oh, right here. Sure. Yes, right here. Add
11 -- see Blocks 12A and B?

JUDGE GROSSBAUM  Ri ght .

THE W TNESS: Add 11.4 -- that's 14.5;
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conpare the 14.5 to 13.8, contract price.

JUDGE GROSSBAUM  Okay.

THE W TNESS: He's admtting to a
$700,000 -- and for your information, Your Honor,
the first adm ssion of a |oss by the contractor was
four or five nonths earlier at the Decenber 1985

nmeeting at DPSC where he admtted at the neeting

there was going to be a |oss. When he first
admtted it on a form | wuld have to just
backtrack. But he admtted it several nonths
earlier -- five nonths earlier than this; Decenber

1985 at the neeting at DPSC.

JUDGE GROSSBAUM Progress paynent 12
doesn't show any | oss.

THE WTNESS: May | -- | don't have --

JUDGE GROSSBAUM Showing $16 million
out of a $17 mllion contract.

THE W TNESS: Ckay. | don't have that
t ab.

JUDGE GROSSBAUM He only shows a |oss
after the partial termnation for conveni ence; that
is, in his progress paynent fornms, when he starts
show ng - -

THE W TNESS: Well, again, there's

anot her vehicle | used.
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JUDGE GROSSBAUM Partial term nation --

THE W TNESS: Not just the form but
there's another vehicle. As part of our progress
paynment reviews, the industrial specialist devel ops
a percentage of conpletion. WMself, in pricing, our
financial -- take the percentage of conpletion and
conpare that to the percentage of the costs
i ncurred.

And in these various pricing reports --
and, again, | don't know offhand if, you know, if it
had occurred at an earlier tine period, but if you
| ook at these pricing reports in the Governnment's
Rule 4, you'll see a disparity, a wde disparity
many tines, between progress and costs.

So even though a contractor may not
admt on the formthat it's a loss, when | conpare
-- the Governnent reviews, conparing the percentage
of progress by the IS to the percentage of costs
incurred, if there's a disparity -- wusually we're
concerned if there's a swng of nore than 10 percent
bet ween progress and cost.

If it's nore than 10 percent -- 10
percent, we're even concerned if it's late in the
contract, but normally, 10 percent there's sone

| eeway. But here we were having 15, 16, sonetines
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there were 30 percent sw ngs between progress and

cost. That's another source of information for the
ACO Even if a contractor doesn't admt a |loss on
the form the progress paynent form

JUDGE GROSSBAUM You were asked sone
guestions on cross-exam nation about the period --

you had a neeting at DLA on the 30th of Decenber,

1986.

THE W TNESS: Yes.

JUDGE CROSSBAUM You also wote a
couple of point papers subsequent to that. Put

yourself back in the tinme frame between 30 Decenber
1986 and 12 January 1987. Do you recall being
advi sed that DPSC and -- people from DPSC and DLA,
that they were electing to forebear?

THE W TNESS:  Yes.

JUDGE GROSSBAUM  For ebear from what ?

THE W TNESS: From a decision to T for
D, the Freedom contract; and also, | Dbelieve a
decision on the award of the balance of the ME
portion, or the unawarded MRE portion, because they
were going to award to various sources, and | think
perhaps there was maybe one source that they hadn't
deci ded on yet, whether it's going to go to Freedom

or SO PAK, or whoever. And | believe that was the
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ot her area of forbearance.

JUDGE CGROSSBAUM Ckay. Putting
yourself back in that tinme period, you had |earned
about DPSC s and DLA's nutual election to forebear
Dd you fornmulate an opinion in that tine frame
concerning the wi sdom of that election?

THE WTNESS: No, not really, no. To be
honest with you, no. They were the decision-nakers
and there -- to be honest with you, I'Il tell you
why, because there was really nothing | could do. |
couldn't pay a progress paynent while the conpany
was shut down, and while the financial problens were
there. So whatever DPSC was doing, and DLA, really
had -- as long as the nmatter wouldn't becone
protracted, you know. | really had no inpact at the
time on what | had to do as an ACO

JUDGE GROSSBAUM  How did you happen to
-- oh, in your capacity as an ACO, or even in your
capacity with various contract specialist functions
that you had --

THE W TNESS: Yes.

JUDGE CROSSBAUM -- have you ever
participated with a pre-award survey?

THE W TNESS: No, not as a direct

participant. Only as an indirect participant in the
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formof comments, as | nentioned yesterday. That is

a standard -- a standard IOM -- it's a form
actually, a pre-printed formthat's sent to the ACO
informng him there's a survey and you attach the
first page of the survey docunent -- the survey
package that conmes in -- saying, there's a survey
for this type of procurenent; do you have any ACO --
comments of an ACO nature.

And many of them -- nost of them are
usual ly negative. Rarely will an ACO -- not rarely,
but only on occasion or upon exception -- that's a
better description -- will an ACO actually sit down
and wite a nenorandum Usually they are routine
t hi ngs and we say "no comment".

But with this case, | felt that I would
like, for the record, just to provide certain
cooments in the progress paynent and financial
ar eas.

JUDGE  GROSSBAUM Wio  was Al do
Bertolini?

THE W TNESS: He was DCASMA, New York
pre-award nonitor.

JUDGE GROSSBAUM What grade would he
have been?

THE WTNESS: Well, normally the nonitor
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is a grade 12, GS-12. In his case, he mght have

been an 11 acting for the -- or placed in the
monitor's position as a sort of |ike acting nonitor.
| believe that m ght have been the case.

JUDGE GROSSBAUM Now, is he a
deci si on-maker as far as the conclusion that is nade
in the pre-award survey as to whether or not it is a
favorabl e or an unfavorabl e?

THE W TNESS: No, he is just the
monitor. He's like the coordinator.

JUDGE GROSSBAUM  He collects --

THE W TNESS: Yes, he's the routing
poi nt . And the decision-maker is the pre-award
boar d. DCASMA has a pre-award survey board, and
it's very visible in the sense that it's not -- it
doesn't operate in isolation.

If there's a negative survey, t he
commander has to see the negative survey. That's
the policy. And he reviews the final package before
it goes out. And if it's a high visibility thing,
such as in Freedomand a few other contracts, like a
VWEDTECH, say; then our region mght want to see it,
i ke our general. You know, it depends on the
si tuation.

JUDGE CROSSBAUM Do you happen to
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recall how the circunstances under which you were

requested to send sone kind of a response to M.
Bertolini in connection with pre-award of Freedom
Wi th respect to MRE-7?

THE W TNESS: | presune it would have
been the normal route, a neno; or he m ght have cone
over to ne. Sonetimes the nmonitor will cone over
and say -- they'll see you're on the elevator or
sonething and say, oh, by the way, we just got a
survey in, if you wwsh to coment. So sonetines you
may not get the neno. But you'll be informed by the
monitor, either -- usually by this pre-printed
form and sonetines just verbally, if they see you
in the hall or whatever, and they'll let you know
there's a survey in the house.

JUDGE GROSSBAUM In your capacity as
ACO -- and in any prior contract specialty
capacities you have served, did you have occasion to
communi cate with the Small Business Adm ni stration?

THE W TNESS: Not just wth Freedom
Your Honor ?

JUDGE GROSSBAUM  Not just with Freedom

THE WTNESS: Oh, yes, nany tines; nany,
many tines.

JUDGE GROSSBAUM Did you comrunicate
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with the Small Business Admnistration concerning

such things as size determinations, in particular?

THE W TNESS: Rarely, because it was in
the -- the DAR used to have a section on sizes as
conpared to commodities. | think over 20, 25 years,
| maybe only called them a handful of tinmes about
Si ze.

JUDGE GROSSBAUM  How about certificates
of conpetency? D d you have occasion to conmuni cate
with them about certificates of conpetency?

THE W TNESS: No, only upon -- rarely.
|"mout of the |oop when it conmes to certificates of
conpetency. You know, if there's a negative survey
and if the COC route is followed -- |I'm out of the
| oop.

Sonetinmes the SBA would call ne, as the
ACO, or any other ACO and may ask sone questions;
are you the ACO for this account? Could you tell ne
sonet hi ng about his performance? So as a result of
an ongoi ng COC, you know, scenario, | mght receive
-- | haven't received one in years, but | have over
the years, received sone.

JUDGE GROSSBAUM Did you receive any
inquiries fromthe SBA in connection with Freedonf

THE W TNESS: Not that | recall.
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JUDGE GROSSBAUM The next step of the

scenario is redirect. |Is the Governnent prepared to
redirect?
M5. HALLAM  Yes, Your Honor.
JUDGE GROSSBAUM W' ve been goi ng now
for alnpbst two hours. Want to take a recess?
M5. HALLAM 1'd | ove a recess.
JUDGE GROSSBAUM About ten m nutes.
We'l|l be back at ten mnutes to five.
(Wher eupon, a short recess was taken.)
JUDGE GROSSBAUM  The hearing will cone
to order. Redirect.
REDI RECT EXAM NATI ON
BY Ms. HALLAM
Q M. Liebman, you were testifying to a
comment that you made to Freedom regardi ng being too
busy to handle their progress paynents. Wul d you
explain the circunstances of that comment?
A Yes. | knew Henry Thomas wel |l enough to
speak casually at times. Although we m ght have had

differences over issues under this contract, we

still had a good personal relationship, and we could
joke and talk off-the-cuff. And the scenario
involved the fall of 1986 newspaper articles

concerning Freedom s allegations to the press that a
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law firm that represented WEDTECH tried to shake

Freedom down.

The law firm was Biaggi & Erlich.
Biaggi nmeaning the -- Mario Biaggi's son, Richard
Bi aggi, and General Erlich. And there were various
articles, starting in Septenber 1986, and becane
nore frequent in October 1986, <concerning this
al l egation of a shakedown by WEDTECH. And then the
whol e WEDTECH scenario blew up in the papers and in
t he medi a.

And during a casual conversation wth

Thomas on the phone, which | had many of, you know,

Thomas woul d say, well, did you see the article, and
|'d say, vyes. And at one tinme, | did jokingly
hunorously say, well, gee, Henry, you know, with all

this stuff now going on with WEDTECH, | may not have
to sign for your stuff -- your progress paynent.

And it was just in the form of a joke,
and it was nothing serious about it, and | never
i nt ended, obvi ousl vy, to wthhold any progress
paynment, or decrease ny attention to any of
Freedonm s wor k. It was just a joke, which was in
consonance with the informal relationship | did have
with himapart from you know, business.

And, obviously, it was not to be taken
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seriously. And, unfortunately, | do regret that the

contractor is using that inproperly as a neans of
attacking the Governnent. And he wused this four
years ago at the Lanmbert deposition and, apparently,
is trying to use that now. The whole argunent is
ridicul ous. And it never happened. |  never
| essened ny attention to Freedom because of the
bur geoni ng VWEDTECH pr obl em

Q l'"d like for you to refer nowto Md 25,

which is at the Governnent's Rule 4, Tab 119. Yes.

Q Page 3 of that nodification, paragraph
2.

A Yes.

Q There's a |list of capital equipnent
t here

A Yes.

Q Referring you to the sentence right
under that |list, where it says "less previous

paynents of $123,107".

A Yes.

Q Could you explain what those previous
paynments were?

A Yes. Wile the DPSC PCO -- in the m dst
of working on this nodification, neaning the DPSC

PCO | did receive a call fromhimduring this tine
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frame as he was preparing this nodification

docunent, and he wanted to know if | had previously
paid any progress paynents for any capital-type
equi pnent .

And | said offhand I didn't think so but
let me check all of ny files. And | remenber
spending a few days delving into all the paperwork,
because they were quite extensive. And | did find
t hat, unfortunately, in the earlier pr ogr ess
paynments, | believe progress paynents 1, 2 and 3 --
these are HT Food progress paynents, possibly up to
4.

But in the earlier HI Food progress
paynments, which, of course, included the earlier
Freedom ones, the Freedom nunber 1, revised, and
nunber 2, the Freedom nunber 3, which were
i ncorporated in HT Food' s nunber 1, HT Food's nunber
2 --

Q We'll get into that |ater.

A Ri ght. That we did find that | did
erroneously pay $123,107 for capital -type equi pnent.
And | so conveyed that to M. Bankoff.

Q And when you say you paid it for
"capital -type equipnent”, are you referring to the

equi pnent that's specifically listed here?
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A | cannot say that with certainty, naybe

sone, maybe all. | would have to go back to the
original paperwork, but it was for capital-type
equi pnent that we were billed for by the contractor
in the formof progress paynents.
| would say it probably was. The

equi pnent | ooks to be -- the categories | ook simlar
to the categories cited in these early progress
paynment requests, but | -- wthout backtracking,
obviously, | can't say categorically that every item
here was in those earlier progress paynents. But |
can say it appears to be, yes -- they appear to be,
yes.

Q There was al so sone testinobny on cross
that you required financing.

A Yes.

Q And you testified that you did require
financing generally; is that correct?

A That is correct?

Q Wiy was that? Wiy were you requiring
fi nanci ng?

A Because of t he adver se financi al
situation that surrounded the history of this
contract and occurred during the life of this

contract, that the contractor needed this outside
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fi nanci ng.

Q Was this over and above the financing

that the contractor purportedly had from Dollar

Dry- Dock?
A No. No, it was not.
Q Was it instead of the financing?
A It was within the dollar limts cited in

the Dollar Dry-Dock letter of commtnent, which was
never honored by Dol |l ar Dry-Dock

Q How much financing was the Governnent
requiring Freedomto denonstrate?

A kay, eventually it canme to $5 mllion
or $5.5 nmillion. And as is evidenced in the
Bankers' Leasing letter of commtnment submtted as
part of the novation scenario in the March 1985 tine
peri od.

Q That was to replace the seven point
sonmething mllion dollars fromDoll ar Dry-Dock?

A That is correct.

Q |'"d like to run through these progress

paynments with you. Progress paynent 1 that's dated

11-15- 84.
A Yes.
Q It indicates a paynent date. Was there

actually a paynent made on that progress paynent?
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A No, it was paid under HT --

Q Was there a paynent nmade on it?

A Yes. Yes.

Q Wen was that -- there was a paynent

made on that progress paynent?

A No, not on that progress paynent per se.

Q Fi ne.

A Ckay.

Q Ckay. What becane of that progress
paynent ?

A That progress paynment was paid via HT

Food' s progress paynent nunber one on May 6, 1985.

Q Did that paynent becone revised and
becone progress paynent 1, dated 12-7?

A Oh, I'msorry. | stand corrected. " m
sorry. | was |l ooking at the wong figure. Yes,
progress paynent 1, dated 11-15-84, for $100, 310,
was | ater revised, called 1 Revised, dated 12-7-84,
in the amount of $252, 150.

Q And was anything paid on that progress
paynment request?

A Not on that progress paynent request per
se.

Q Was anyt hing paid on progress paynent 2,

dated 1-14-857?
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A No, not on that progress paynment request

-- Freedom progress paynent request nunber 2, per
se.
Q Was anyt hi ng paid on progress paynent --
Freedom progress paynent 3, request dated 2-8-85?
A Not agai nst t hat progress paynment

nunber, Freedom nunber 3, per se.

Q What happened to those three progress
paynment s?
A Freedom progress paynent nunber 1,

resubmtted, dated 12-7-84, Freedom progress paynent
nunmber 2, dated 1-14-85, and Freedom progress
paynment nunber 3, dated 2-8-85, were factored into
HT Food's progress paynment nunber 1, dated 4-10-85,
and were paid by the ACO on 5-6-85.
Q For progress paynent nunber 2, would you
refer to Tab 54 of the Governnent's Rule 4?
JUDGE  GROSSBAUM Whose progress
payment? HI's or --
M5. HALLAM  Yes, Your Honor.
THE W TNESS:  Yes.
BY Ms. HALLAM
Q Can you confirm whether this is the
audit report on that progress paynent?

A Yes, | can.
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Q Just leave that volunme open and also

open the Appellant's file, Tab F-232, subtab
progress paynent nunber 2.

A | no |longer have that. M volune starts
with nunber 13. Thank you. Yes.

Q Between those two docunents, can you
explain to us why the paynent was nmade for 332421 in
light of a request for $633,074?

A Yes. The difference represents -- in
the main three subcontractor progress paynents, that
we were waiting for the results of review by various
DCASMA' s.  The three subcontractor progress paynents
total ed $209, 268, involving Cadillac Products, De
Monte and Transpackers; and the rest of the costs
are based on various deductions that are reflected
in the DCA audit report.

Q Ckay. And just for the record,
referring to Tab 57.

A Yes.

Q Can you confirm that this is the audit
report on HT Food's progress paynment nunber 3?

Yes.
Referring to Tab 60.

Yes.

o » O >

Can you confirm that this is the audit
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report on Freedom New York, nunber 4 -- progress

paynment nunber 47

A Yes.

Q Progress paynent nunber 4, as submtted
by Freedom New York, was there any paynent on that,

agai nst progress paynent nunber 4 as submtted?

A Yes, there was a paynent of, | believe,
$170,689 for one of the subcontractors; | believe
Cadill ac Products. Wen the results cane in, | paid
it out of 4. So the balance of 4 was

adm ni stratively then changed to 5. Yes.

Q That $170, 000 represented a contractor's
cl ai nf

A No, it was a subcontractor progress
paynment request from Cadi |l | ac Pr oduct s,

| ncor por at ed.

Q Is that part of the previously reduced
$209, 000 for subcontractors' clainms, under progress
paynment nunber 27?

A No, it's part of -- well, bear with ne a
moment. | just want to -- if | may, | just want to
conpare the progress paynent 3 form wth the
progress paynent 4 form if | may.

No -- well, on the surface the progress

paynment 3 form does not -- the subcontractor portion
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of the formis not filled out. However, progress

paynent 4 has the figure of $170, 689. So based on
t he subm ssion from HT Food, | have to concl ude that
it was part of progress paynment 4.

Q Referring to Appellant's Rule 4 File,
F-232, under the subtab, progress paynent nunber 5.

A Yes.

Q The cover letter there, does that
confirm that the Cadillac Food amount was deducted
from progress paynent nunber 27

A Ckay, | have to stand corrected. Yes,
this -- the statenent here is the progress paynent
request of Cadillac Products, totalling $170, 689,
have been deducted from the original progress
paynment 2, and progress paynent 3 requests, and have
been requested and paid as 4. Qur original nunber 4
has now been renaned 5. So, obviously, then,
Cadil l ac apparently was tied into 2 and 3, according
to M. Thomas. And that tie-in from2 and 3, then
switched over to 4. So we paid it under 4.

Q And there was a paynent -- two snall
paynents; one in the anount of $6,687.46, nade on
July 5th -- or nade on Septenber 25th, 1985. What
does that paynent represent?

A Yes. The $6,687.46 was an energency
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paynment to enable Freedomto pay an electrical bill.

Q And the $4,389 paynent, also nade on
Sept enber 25th, what does that represent?

A An energency paynent to Freedom on the
sane date to pay -- to enable Freedom to pay his
electrical bill.

Q And referring to Tab 66 of t he
Governnent's Rule 4.

A Yes.

Q Can you confirm that this is the audit
report for progress paynment nunber 67?

A Yes.

JUDGE GROSSBAUM Excuse nme. Wuld you
repeat that tab nunber?
M5. HALLAM  66.

BY M5. HALLAM

Q Referring to Tab 76.
A Yes.
Q Can you confirm that this 1is the

progress paynment report for progress paynent request
nunber 77?

A Yes.

Q And could you tell us what nunber 7
included in the way of costs?

A It included costs -- the unpaid progress



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3-162
paynment costs involved wth progress paynents 5, 6,

pl us additional costs that woul d have been submtted
as part of the normal 7. So it was 5, 6, plus the
costs beyond 6 that woul d have been the normal 7.

Q And under this progress paynent you nade
a paynent of approximately $1 mllion |less than the

requested anmount; is that correct?

A That is correct.

Q Coul d you expl ain that deduction?

A Yes, on page 5 of the audit report,
reflected -- or identified as Tab 76, page 5 of the

audit report for nunber 7, has the breakdown. Apart
from subcontractor progress paynent requests, DCA
has a figure -- a subtotal of $1,000,076 and sone
change for claimcosts and question costs, $543, 273.
So DCA questioned $543,273 for costs other than the
subcontractor progress paynents.

Then going two l|lines down, there's a
category, subcontractor progress paynents, $534, 456,
which is identified or explained in six in
parent heses,, and it says, "Represents subcontractor
progress paynents. W have been advised that assi st
audits are being obtained by DCASMA, New York, which
will be forwarded to the ACO Accordi ngly, these

costs are subject to the result of the assist
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audits. "

So this is how you get the mllion
dol | ars. The half -- the $534,456, where | was
waiting for a subcontractor progress paynent review
from the DCASMA, and the $543,273, which were
guestion costs by DCAA That's how you woul d get
roughly the mllion dollars | deduct ed.

Q Wuld you explain what the question
costs involved -- why those costs were questioned?

A Yes. If you could bear with ne a
nmonent . Ckay, there were nmany reasons, and they
were also added in the audit report. Sonme of the
costs represented costs that should be capitalized.
They represented capital i nprovenents to the
buil ding, which DCA felt should be capitalized,
rather than expense the 100 percent. There were
costs for capital equipnment, and DCA took exception
t o expensing these.

There were costs related to salaries
that involved effort related to the inprovenent of
the building. DCA felt the cost should be
capitali zed. Q her guestion costs i nvol ved
financi al managenent fees, which were considered to
be unal | owabl e i nterest expenses.

There was $400,000 in a rental incone
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credit that M. Thonmas obtained from his |andlord

thereby, in ny eyes -- in DCA's eyes and the ACO s
eyes, voiding roughly 4 nonths of rental.

There was duplication of real estate
t axes, $96, 539. There were excessive |egal and
accounting fees, $65,000. That's basically the gist
of it, plus, of course, the subcontractor progress
paynment review that we were waiting the results of.

Q Expl ain what that questioned $400, 000
for the rental inconme credit was.

A Yes. Roughly, Freedom paid rental at
about $100, 000 a nmonth, which was an al |l owabl e cost.
And | paid progress paynents for these costs. And
DCA found out after the fact that the "landlord"
forgave this rental cost that Freedom was obligated
to pay, because Freedom waived its option to buy the
bui | di ng.

Audi t disallowed it, and | al so
di sall owed this, because we |ooked at it as a --
what we call a "void cost". It was no |onger an
incurred cost. W paid for these costs. Freedom
never passed on this paynent to the |andlord,
because the landlord forgave the $400,000 because
Freedom gave up its option to buy the building.

So as far as | was concerned, and DCA
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was concerned, it was an invalid incurred cost. e

had already paid for that in the form of progress
paynments, so DCAA and the ACO -- of course, | was
t he decision-maker, but on the advice of DCAA |
concluded that this cost should be deducted from
current and future progress paynents until the

Gover nment got the $400, 000 back.

Q Referring to Tab 80 of the Governnment's
Rul e 4.

A Yes.

Q Can you confirm that that's the audit

report for progress paynment nunber 87

A Yes.

Q Under subtab A there, would you identify
what that docunent is?

A Yes, that's the pricing report for
progress paynent nunber 8. The DCASMA, New York
pricing report for progress paynent nunber 8.

Q And the docunent under the B tab?

A Yes, that's the -- DCASMA, New York,
industrial specialist's report for progress paynent
nunmber 8.

Q And what type of information does the
i ndustrial specialist's report tell you?

A He reports on progress as related to the
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specific progress paynent. And it also reports on

total progress for the contract and develops a
percent age of physical conpletion, as is indicated
here in paragraph 1A, 23.41 percent.

Q On this progress paynent there was a
paynment made of 347 plus dollars on a requested

anount of 869, 000 plus dollars.

A Yes.
Q Can you expl ain what was deduct ed?
Yes. If | may refer to the audit report

in this tab. Bear with nme a nonent. (kay, no, not

the audit report. | would first refer -- 1 have
handwitten notes here which | think may -- it's
right after -- if you ook at Tab A, 80A, the second

page of 80A, | have handwitten notes dated 11-6-85,
and | don't know if you can read ny handwiting, but
"1l try to talk us through this.

Freedom submtted $869,688. And | paid
$349,958, and in going through the deductions, |'m
sayi ng, |ess $86,108, which for deductions reflected
in the DCA report, and | spell it out for plant and
ground mai nt enance, manufacturing overhead sal ari es,
| egal and accounting. There was excess |legal and
accounting fees.

Then |'m saying |ess $400,000 for the
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rental offset against progress paynent 5. That's

the rental scenario |I spoke about. Freedom woul d,
you know, continually factor this $400,000 into
progress paynent requests, although | had disall owed
it. So we had to keep pulling it back each tine.

Less $70, 288, for manufacturing overhead
salaries paid on progress paynent 6, which should
have been capitalized. Then | gave hima plus; plus
$36,487 for GRA salaries, which represented an
adj ustment from progress paynent 7. W had to do
sone transposing. Freedom had indicated that -- |
think it was to DCAA, that there was sort of |ike an
incorrect mxture between certain manufacturing
overhead salaries and G&A sal ari es. So we had to
recat egori ze certain things.

And then going further down, it gets a

little nore confusing. W can try to talk through

this. | think this is how I'm explaining this plus
$36, 487. Yes. This is going to get really
confusing, but here's how | arrived at a plus
$36, 487.

Freedom submtted $167,154 for GRA
sal aries, DCAA reclassified $47,090 to manufacturing
overhead sal ari es. Ckay. So that resulted -- by

this deduction you had a new subtotal for GRA
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salaries of $120, 065. Then | had to take out

$83,577 paid by the ACO representing one-half of

submtted G&A sal aries based on verbal information

f rom DCAA.

If you turn the page to page two of ny
notes -- and again, this 1is getting really
conf usi ng. | have in parenthesis, "At the tinme of

the verbal information, DCAA was not sure of the
exact anount that we would be allowed for GEGA." So
| sort of Ilike split it and we'd settle the
difference once | got the final results. So there
was an adj ustnent of $36, 487.
Going down the line -- it becones easier now
-- | deducted $85 -- oh, I'msorry, less -- it says
"l ess all owed" -- maybe | neant disallowed. | don't
know. It says "allowed by DCAA on progress paynent
8 for automated building nmanagenent, |ess 508
receiving and nmaintenance equipnent credit on
progress paynent 7", and then | added a plus, 772
for startup costs under 7, that had been set aside
pendi ng DCAA revi ew.
So "Paid by ACO $349,958, 11-12-85,
contractor verbally advised". So I would have to
say, there is a record here -- and you can see, it's

a very conpl ex paynent scenario involved here.
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The bulk of the nmoney is this $400, 000

that was, again, factored in, which we took out; and
then $86,000 deducted by DCAA for nunber 8, for
pl ant and ground maintenance, you know, |egal and
accounting fees, manufacturing overhead salaries,
and -- it was a very intricate and conpl ex-type of
paynent scenario. And that, hopefully, wll answer
your question.

Q | s that $400, 000 the sanme $400, 000 that

was di sall owed on the previous progress paynent?

A Yes.

Q Referring to Tab 94 of the Governnment's
Rul e 4.

A Yes.

Q Can you confirm that that's the audit

report for progress paynment request nunmber 97

A Yes, | do.

Q And there's a little differential there
but we'll nove on to the next one.

A Ckay.

Q Can you explain what the paynent for

progress paynment nunber 10, the $353. 61 represents?
A Yes, t hat was somne sort of
adm nistrative adjustnment, and we paid the exact

anount Freedom subm tted. | think it adjusted sone
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previous progress paynents that, | think, both
Freedom and, I bel i eve, DCAA  brought to ny
attention.

So | reviewed -- Freedom submtted 10.

| did a desk review, ran it by DCAA and it was
decided to pay the anount in full. It was for
adj ust nents over several progress paynents.

Q Ckay. I'"'d like you to refer now to
Governnent's Rule 4, Tab 105.

A Yes.

Q Can you just identify the docunents

under this tab?

A Yes, they are related to progress
paynment nunmber 11 -- previous progress paynent
nunber 11.

Q Referring now to -- they are related to

-- could you?

A Well, they are the docunents involved
W th progress paynent nunber 11.

Q What is the first docunent here?

A The first docunent | have is the DCASMA,
New York price analysis report for progress paynent
11.

Q And B?

B is the progress paynent request
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itsel f, number 11.

Q |"msorry. Tab A?
A Tab A is the DCASMA, New York industri al

specialist's report for 11

Q Referring to Tab 107.

A That's the DCA audit report for progress
paynment 12.

Q And A?

A Ais the price -- DCASMA, New York price

anal ysis conputation of the loss ratio fornula and
the amobunt they are recommending that | pay on

progress paynment 12.

Q l'"d like you to look at B, which is the
request .

A Yes.

Q What line is it where the actual anount

of the request is reflected?

A That's line 26, that's $623, 371. I n
relation to the chart, when | gave the information
yesterday, | was reading fromthe upper part of the
form that figure of $638,034, | erroneously quoted
to the Appellant's attorney. That was Bl ock 19. I
should have given him the figure in Block 26;
$623, 371.

Q Referring to Tab 109 of the Governnent's
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Rul e 4, can you identify those docunents?

A Yes, these are the docunents pertaining
to progress paynent 13.

Q And for progress paynent 13, there was a
paynent of $700 paid against a request of
$1, 700, 000; paid against a request of nore than $1
mllion.

A Yes.

Q What does the $700,000 request, what
accounts for the disparity?

A | think I can nore easily explain this
if I refer to one of ny point papers, if | nay,
because | renmenber during testinony yesterday -- |

can start with the reports here, and then if you'l

allowne, I'd like to go to a point paper.

Q Maybe | can refer you to sonething
qui cker.

A Ckay. Sure.

Q Does (Governnent's Rule 4, Tab 113
explain the paynent? It's a rather illegible copy
t here.

A Yes. Ri ght, this hel ps, you know, open

sone eyes concerning the $700, 000. Paragraph 2 --
may | read al oud?

Q | f you can, yes.
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A Yes, | can read this. In the letter
that -- it's dated 20 March 1986 that | sent to
Henry Thonmas. It says, "I called M. Thomas

regardi ng progress paynent 13 on the subject |ost
contract. During the conversation, | advised" --
l'"'m sorry, M. Marr a. It's referencing a
conversation with M. Mirra, but the letter is
addressed to M. Thonas.

"During the conversation, | advised M.
Marra that $700,000 of the $1,002,222 requested
under progress paynent 13 had been approved for
paynent. | explained that the $700,000 was fair and
reasonable in considering the significant disparity
between cost incurred; that is, 66 percent and
progress, 39." -- it looks like "39.8 percent, and
considering that application of the |loss fornula per

the DAR woul d probably have resulted in very little

or zero paynent. | further explained that the
bal ance; that is, $284" -- it looks |ike "$284, 507
($302,223 less 5 percent)" -- and then "$17,717 of

di sall oned | egal f ees, of $18,648 would be
considered for paynent after Freedomis revised
breakdown of costs incurred to date, plus estimted
cost to conplete was received."

And in line with this -- | just want to
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go back now to the audit reports, if | may -- to the

reports in the tab that we started wth, and maybe
it will shed a little nore light, with this in mnd

Ckay, in the audit report per se, DCA' s
guestioning the $17,716. But the problemis, we now
ook at Tab A of the Rule 4 docunent, 109, Tab A,
the first and second pages. This is the pricing
report and this explains why ny letter to M. Thonmas
is very inportant.

In Tab A which is the pricing report
for 13, pricing is bringing out the w de disparity
bet ween progress and costs. In paragraph 2, they're
saying progress is 39.8 percent, paragraph 3, 64.5.
And then at the bottomline of paragraph 7, they are
saying -- they are recommending for paynent,
$557,967, and it says "see schedule A attached".

W go to schedule A which is the
attachnment, there's the pricing calculation of the
| oss formula, which cones up to $555, 967. So, |
pai d $700, 000, which was nore than what pricing was
r ecomendi ng. So the bulk of the deduction
basically -- alnobst the entire deduction on this
progress paynent was due to the indicated | oss.

Q Referring to Tab 117 of the Governnment's

Rule 4 file, can you identify those docunents?
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A Yes. Those are the docunents pertaining

to progress paynent 14.

Q Can you explain what your paynent of 14
reflects, the $1, 125,000 plus reflects?

A Yes.

Q Maybe nore correctly, what it doesn't
refl ect against the request of nore than $2 mllion.

A Yes. kay, the audit report is not in
the tab, but we have the pricing report. The first
page of Tab 117 is the DCASMA, New York pricing
report for progress paynent 14. And if you | ook at
paragraph 6 of this report, it says, "In his report
of 5-15-86, the auditor recomends that $1, 054,014
be paid on the subject request.” And then it breaks
out the reasons for the reductions.

Apparently -- well, okay, they are

talking here about occupancy costs, $335, 000
i nsurance, $29,000, legal and accounting fees,
$13,000; and it goes further into the occupancy cost
for the rental of wacks and forklifts for the
duration of the building |ease agreenent, which
costs should be pro-rated over the terns of the
| ease; insurance costs, which are duplication; |egal
and accounting fees, which are excessive.

Now here vyou'll see the contractor
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requested $2, 100, 000. | don't have benefit of the

actual audit report here, but you see the auditor --
they are tal king here about a | esser anobunt. |f you
go up to paragraph 1 of the pricing report, it says,
"A review was perfornmed on the subject request in
t he anobunt of $1,400,000." But what | would have to
say they are eluding to is the fact that Freedom
really has factored 1in <costs that had Dbeen
previ ously disal | owed.

That woul d account for the difference of
the $2,100,000 that they submtted. That shoul d
account for the $2,100,000 and the $1, 400,000 that
the price analyst here is saying is in the progress
paynment request in paragraph 1. | don't have the
benefit of the audit report to confirmthat.

Q M . Li ebman, referring to t he
Governnment's Rule 4, 194 -- Tab 194, pages 7 through
10. Is there an explanation of your deductions or
cal cul ation of the paynment there?

A Yes. | believe we discussed this in
testinony yesterday. Pages 7 through 10?

Q 7 and 10.

A 7 and 10? Yes. On page 7, paragraph 4,
it says "progress paynent 14 in the anount of

$1,412,276 submitted by the contractor on 21 March
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1986 is currently under review', blah, blah, blah.

We al so nade a decision to apply the | oss fornul a.

Now going to page 10, there's a
statenent in paragraph 3; "progress paynent 14, the
reduced amount of $1,125,437, there's a proof of
paynment on 25 April 1986. In calculating the
payabl e anmobunt, the ACO applied a |loss fornula of
83.6 percent utilizing contractor's revised |oss of
$2.6 mllion."

Q So what does that nean? How did you
arrive at what you did, or what you paid?

A Ckay. VWat | did was, | -- the
$700, 000, basically, was a reasonabl e anount --

Q We're tal ki ng about 14 now.

A Ckay, I'msorry. | applied a loss ratio
formula, and | came out -- and based, of course,
upon the Governnent reviews, | cane out with an
anount that was -- that | could pay. And that was
the $1, 125, 437.

Q What anount did you apply the loss ratio
formul a agai nst ?

A Let me go back and see, if | may, to the
progress paynent request, if | may. VWhat tab was
that again in our Rule 47

Q 1947
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A No, not 194 but | nean --

Q 1177
Ckay. Because | was just |ooking at the
F-file and there was an original 14 and then a
revised one. And | just want to conpare what's in
the original and the revised. The original request
-- well, we can go with this one.

The original one was dated 19 March 1986

and there was a revised one 22 April 1986. | just
want to check at Tab 117 if | nmay. Ckay, sane
docunent, and the -- there is an em ssion here of a
-- okay, | see here, yes. There is a contract price

of $13,800,000; costs incurred to date of $11.4;
estimated cost to conplete of $3 mllion.

So this is how the $700,000 cones into
pl ay. Price is $13.8 mllion; costs frominception
to conplete the <contract are indicated by the
contractor in the total anount of $14,500,000. So
if you subtract the contract price of $13.8 nmillion
fromthe cost the contractor expects to incur during
the Iife of the contract, which is $14.5 nmillion,

you come up with a $700, 000 differential.

So in this case, | applied a nodified
| oss ratio-type of scenario. | paid him-- well, |
deducted the difference. | deducted the difference
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bet ween - -
Q M. Liebman --
A " m sorry.
Q -- what nunber did you apply the |oss

ratio factor against? Ws it against the progress
paynment requested nunber, or was it against a
reduced nunber?

A Ckay. May | check the tab again? Ckay,
| don't see a full calculation reflected here in ny
docunents, but the normal way | did this was, |
would apply the loss ratio against the anount --
reduced anmount reconmmended by DCAA. | would use the
DCAA report, see what they disallowed, and then once
they came up with a figure, | would use those
figures and then work the loss fornula off against
t hat . | don't see the calculations here, but that
was the nmethod that | traditionally used in applying
the | oss formul a.

Q Could you tell us how you arrived at the

reduction in progress paynent nunber 15?

A May | refer to the -- ny -- Rule 1947
Q Certainly.
A Ckay. Yes, on page 14 of Governnent's

Rul e, Tab 194, there's a conplete analysis of ny --

of progress paynent 15 and what | did. Paragraph 3,



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3-180

page 14, it states that -- may | read this?

Q Can you just tell us briefly what it was
you di d?

A Yes. Yes. Basically, | indicate that

there was a big disparity between progress and
costs, that DCA took exception to certain dollars,
and based on -- [|I'm saying here, based on this
information, neaning the disparity between progress
and costs, and based on the DCA review, | then nade
the appropriate adjustnents and conputed a |oss
ratio formula of 83.59 percent, utilizing the
contractor's revised loss of $2.6 mllion. The ACO
applied this ratio of 83.5 percent and determ ned
t he anbunt that was payabl e.

So this is consistent wwth ny policy. |
woul d see what DCA factored out, and then if |
decided to apply the loss formula, | applied against
the net anmount after DCAA disallowed costs were
factored out.

Q Could you identify the docunents under
Rule 4, Tab 118?

A These are docunents pertaining to
progress payment nunber 15.

Q And referring to Governnent's Rule 4,

Tab 120.
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A Yes.

Q Can you confirm that these are the
revi ew docunents for progress paynent 167

A Yes.

Q On progress paynent 16, you nmade a
paynent of a little nore than $1 mllion against a
request of not quite $3 nillion. Can you explain
that difference?

A Yes. Again, may | go to -- yes, on page
114 of Tab 194, CGovernnent Tab 194, there's a
conpl ete explanation. And DCA questioned $1, 674, 824
from prior period costs. And | explain that these
were costs previously disallowed or deducted, and
al so, costs regarding -- pertaining to the
application of the |oss fornula.

It also included |egal and accounting
f ees. And then it says, "The ACO applied a |oss
ratio" -- so if you bear with nme, | think I'm going
to have to turn to another page. And there shoul d
be sone further narrative on this, if | may.

| don't see -- let's see -- okay, |
don't see it in the next point paper, the actual
conputation of the loss formula and the anounts.
But this is the sane scenario.

[ would have taken what the DCAA
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factored out, which are -- and then applied the |oss

formul a against that. And you can see, roughly,
that per this chart, Freedom cane in for $2.9
mllion, and | paid $1.1 million, which is close to
the prior period costs.

The differential between $2.9 that they
came in with and $1.1 that | paid, al nost equates to
the prior period costs that were factored out by
DCAA. That anmount was $1.6 mllion, plus; and
that's indicated on page 4. And, of course, there
were sone | egal and accounting fees.

Q Referring to the Governnment's Rule 4,
Tab 136, can you confirm that these are the review
docunents for progress paynent request nunber 17?

A Yes.

Q For progress paynent nunber 17, you paid

$1.3 nillion, plus, against a request of $3.8

mllion plus?
A Yes.
Q Can you explain that deduction?
A Yes, as the audit report indicates in

Tab 136, the first page, DCAA, out of the $3.8
mllion, factored out questioned prior period costs
of $2.2 million, and -- okay, | don't have page 2 of

the audit report, but they are referring to a



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3-183
subparagraph A, which would explain what the prior

period costs were.

And so that left -- when you factored
out $2.2 mllion -- when DCAA factored out 2.2 of
the 3.8, that left 1.5 for DCAA then to address.
And of the 1.5, they questioned $66, 000.

Now | would like to refer to ny papers,
if 1 may. Yes, on page 23 of Governnents Rule 4,
Tab 194, next to the |ast paragraph -- and I'll just
sort of generalize this. The request was $3.4
mllion -- really $1.5 million after the Governnent
di sal | oned costs that were factored out. DCAA took
exception to the following costs out of the $1.5
mllion; excessive | egal and accounting fees,
$19, 000, |ease of equipnment, $62,800, for a total
amount of $82, 000 such and such.

| took the figure that DCA canme up with
neani ng subtracting $82, 000 pl us t hat t hey
questioned out of the $1.5, and you conme up with a
figure of roughly $1.4 mllion, whatever. And then
| applied a loss ratio against that DCA figure.

So after | applied the loss ratio
agai nst the DCA recomended figure, | canme up with a
net anmount of $1, 325,327, which is the amount that |

rel eased for paynent.
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Q Referring to the Governnent's Rule 4,

Tab 142, can you confirm that all those docunents
there are the review docunents for progress paynent
request nunber 187

A Yes, | can.

Q Ckay. Progress paynent 18, you nade a
paynent of a little nore than $700,000 against a
request of nmore than $3.7 mllion. Can you explain
your paynent ?

A Yes, first starting wth the audit
reports in that Tab 142. It states on the first
page that Freedom submitted a request of $3.1
questioned prior period costs, $2 mllion; and here
we do have the second page in the audit report on
this one.

And if you look at reference small A in
parent heses, which is on page 2 of the audit report,
it says, "The contractor has included costs for
progress paynents 16 and 17, which were not paid as
of the date of the current request.” Meaning we had
rejected these costs on 16 and 17. And he incl uded
t hem agai n on 18.

In addition, Freedom has included in
this progress paynent costs that have been

previously disallowed or wthheld, resulting from
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application of the loss fornmula by the ACOO So even

though on previous requests | applied the 1oss
formula, Freedom has reinstated the deduction per
the loss formula in the progress paynent requests.

So anyway, after the questioned prior
period costs, that left a net of $1,054,000 for DCA
to review And of the $1,054,000 DCA guestioned
$1,011,017. And referring to the reasons for this,
apparently, they're tal king here now about the bul k
-- sonme of it had to do with equipnment |eased; the
bulk of it is what they call "excessive costs over
contract limtation".

And here -- and what they nean by that,
they explain it in one of these small subparagraphs
on page 2; specifically, paragraph 2 in parentheses.
Apparently, this has to do with the progress paynent
ceiling. And apparently, DCA felt that they had
incurred costs above and beyond the ceiling of $13
mllion, and they go into a cal cul ation.

VWell, anyway, going back to what | paid,
| paid $704,068. DCA is basically reconmendi ng very
little be paid, perhaps $43,000, if anything.

But anyway, 1'd like now to refer to ny
poi nt paper which should add some further light to

this. Yes, on page 26 of Governnment's Rule 4, 194,
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|"m saying progress paynent 18, in the reduced

anount of $704,068 was paid. And | refer to the
previ ous progress paynent ceiling on page 27 of the
Rule 4 which states, there's a previous progress
paynment ceiling of $13 million. And the only amount
remai ning fromthe ceiling was $42, 895.

So then | go through a conputation,
whi ch apparently now we were dealing with Md 28,
which tied in progress paynents to deliveries.

So I went t hr ough t he Mod 28
calculation, and this is where the progress paynent
ceiling could be increased from $13 mllion to $14
mllion if 80,000 cases were delivered; then to $15
mllion if another 80,000; and then up to a maxi num
of $15, 800, 000.

Well, at this particular tine, the
contractor hadn't shipped the first full 80,000 case
i ncrenent . He had shi pped 61,948 out of the first
80,000. So I couldn't raise the ceiling a total of
a mllion, but | could raise it on a pro tanto
basi s.

So | multiplied the percentage that
$61,948 out of the 80,000 ampbunted to, which was
. 77435, and | nmultiplied that by the mllion dollar

ceiling. And that enabled nme -- that came up with a
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bottom line figure, as a result of doing this, of

$817, 245, from which | deducted capital equipnent
costs deducted by DCAA in the anount of $22,750,
giving us a subtotal of $793,495, to which |I applied
a loss ratio of .8873, resulting in an anount
approved for paynent of $704, 068.

Q When you were neking these cal cul ati ons,
what did you do to determne how many cases were
shi pped?

A I coordinated wth our i ndustri al
specialist. He provided the case information to ne.

Q Referring now to Tab 158 of the
Governnment's Rule 4, wll you confirm that those
docunents under that tab relate to the review of
progress paynent nunber 19?

A Yes. Yes, | can

Q On progress paynent 19, | believe this
is the one we already went through, so we won't go
t hrough it again. Progress paynent 20 is a paynent

of $311, 000 agai nst a request of $2.4 plus mllion.

A Yes.
Q Can you explain that reduction?
A May | refer to the tab and, of course

my reports?

Q There's no review docunents with it.
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A Ckay. el |, then 1'1I1 refer to

docunents in Governnment Tab 194, and here | have the
page right now, page 32, paragraph K And it
states, "Progress paynents in the reduced anount of
$311, 447 becane payable on 22 Septenber 1986.
Cal cul ations were as follows". O the 80,000 case
increment the contractor had shipped 33,061, which
represented a 41 and sone decinmals factor.

I n other words, he shipped 41 percent of
the 80, 000-case increnent. So | multiplied that 41
percent factor against the mllion dollar increnent
per Md 28, and that cane to $413,262.50; |ess
unal l owabl e costs per DCA report on progress
paynents 19 and 20. That anmounted to $31, 166.

So I deducted $31,166 from the
$413, 262.50 that he could have been paid per the
increnents, you know, pertaining to Md 28. And
that cane up to a subtotal of $382,096.50, to which
| applied a loss ratio of .8580, resulting in an
amount of $327,838.79, to which | applied the
progress paynent rate of 95 percent, and that cane
up to $311,477, and that was the anmount | paid.

Q And the Ilast one, referring to the
Government's Rule 4 File, Tab 162, can you confirm

that those docunents are review docunents for
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progress paynent nunber 217

A Yes, they are.
Q And for progress paynent 21 you made a
paynent of $721,000 plus agai nst a request of $2 --

not quite two and a half mllion?

A Yes.

Q Could you explain what the reduction
was?

A Yes. If you will bear with nme a nonent.
This is Tab 162? I1'msorry. | just lost track for
a second.

Q Yes.

A Thank vyou. Let's first turn to the

audit report, which is the second page of this tab,
and the report states that, "Freedom submtted a
progress paynent for $2,399, 374, and | ess questioned
prior period costs of $1,306,032. And on the next
page they explain what those prior period costs are.

Again, these are costs that Freedom
included in this progress paynent request that we
previously disallowed or wthheld resulting from
application of the loss formula by the ACO and
contractual limtations.

After this was factored out, that

resulted in an anount of $1 million plus for DCA to
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| ook at. And of the $1,000,093, DCA questioned

$231, 157. So that left roughly about $770, 000 that,
you know, would be passed on to the ACO as a
possi bl e paynent figure.

Now marrying this audit report up wth
my docunentation, if -- this is explained on page 36
of Governnent Rule 4, Tab 194. On page 36, in the
| ast paragraph, paragraph J, it says, "The ACO on 3
Cct ober 1986 namde a decision to pay progress paynent
21 in the reduced anount of $721,887. Considered in
his decision was the Dbest interest of the
Governnent, the contract |oss of approximtely $2.8
mllion, progress paynents paid to date, cases
accepted to date, including 13,600 cases that the
PCO DPSC anti ci pated Freedom m ght have shi pped had
t here been no GFM out age", so it gave Freedom credit
for sone GFM outage; neaning credit in the form of
sone progress paynent doll ars.

"Also included in the ACO s decision was
31,166 in DCA disall owances per Mod P-29." And then
on the next page, page 37, is a detailed conputation
of how | arrived at the $721,887. And here it says,
"Cases accepted as of 2 Cctober 1986, 467,978 cases.
Credit given Freedom in the anount of 13,600

credited for stock outage of GFMitens."
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Therefore, | used as a cal cul ati on base,

total cases shipped of 481,578, which included
credit of 13,600 for a stock outage of GFM out age - -
GFM i tens aut horized by the PCO

Then I went t hr ough a little
conputation. | divided the 80,000-case increnent --
| divided an 80, 000-case increment for Md 28. I
took that as the denom nator and | divided into the
numer at or cases accepted -- | took the 71,578 cases
accepted as the nunerator, and | divided into the
71,578 the 80,000-case increnent, giving ne a
delivery percentage factor of .89 and sone deci nmals.

So .89 percent -- in other words, he
delivered 89 percent of the 80,000-case increnent.
| multiplied that by the $1 million progress paynent
increment, and that would cone up to a subtotal of
$894, 725 maxi num anount payabl e.

And then | have a deduction of $172,838
against the 894,725, which was previously paid
agai nst progress paynent -- left blank -- previously
paid against the progress paynent increnent, which
gi ves us an anount payable of $721, 887. And based
on this, | paid the $721, 887. Everything is
wel | -docunmented here in the file.

Q Ckay. Could you explain this credit for
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stock outage of GFMitens?

A Yes. In the interest of fairness,
during ny conversation with M. Bankoff, M. Bankoff
-- the DPSC PCO said, okay, let's give the
contractor sonme credit in the interest of fairness,
because there was a GW outage. And one way of
giving the contractor sonme, | guess, equity or
making him whole in this area, was to give himthe
nunber of cases that he conceivably would have
shi pped had there been no GFM out age.

So, therefore, Frank conputed that this
woul d have been the nunber of cases, roughly, and
therefore, he authorized nme to include this in ny
case conputation in regards to determning the
nunber of cases that were shi pped per Mdd P-28.

So here's a case where we were giving
him sone credit in helping to make the contractor
whole. And it was a nmeans of, | guess, of equity.

Q Progress paynent 22, there was no
paynment made on that. Wuld you tell us what anount
had been determned by you to be paid if a paynent
was nmade?

A Bear with nme a nonent. Unfortunately, |
do not see any information --

Q Let's refer you to page 37 of the
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Governnment's Rule 4, Tab 194, paragraph K

A Yes, okay. Al right, let nme read this.
Yes. May | read this?

Q Vell, just tell us what the anbunt was.

A Ckay. Bear with ne a nonent. kay,
yes. There's a figure cited here that the ACO is
consi deri ng suspendi ng the amount of $208, 915, based
on 500, 364 cases accepted. kay, so per application
of Mdd P-28, | apparently would have been -- in
accordance with ny point paper, | would have been
able to pay $208,915; less, of course, any |oss
formula that | m ght have wi shed to apply.

Q That's fine. And you had also testified
that you were holding up progress paynent 21, was
it?

A 22.

Q That M. Bankoff had asked you to hold
up a paynent of a progress paynent?

A Yes, for a few day period, yes.

Q And during that period that you were
holding that progress paynent, did you advise
Freedom or anyone at Freedom that it was being
held up? Did you nake them aware of it in any way?

A May | have the opportunity to check ny

record? | believe there is such a docunent. | have



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3-194
my poi nt paper which describes the scenario. There

was a letter that we were |ooking at yesterday --
during vyesterday's testinony. And | have the
citation of the PCOs request at 1600 hours on 3
Cctober, that I"'mto hold -- a request that | hold
the progress paynent in abeyance, pending execution
of Mod P-29.

And | know there was another docunent
that we |ooked at yesterday. I|'"m just trying to
| ocate that.

Q Do you have any recoll ection?
A Well, there was a letter -- | would have

to |l ook at the docunent.

Q Do you have any recollection right now?
A No.

M5. HALLAM Ckay. |I'mfinished.

MR. Macd LL: Your Honor, | have just a

f ew questions on recross.
RECROSS EXAM NATI ON
BY MR MacQ LL:
Q The first thing, Your Honor, and M.
Li ebman, I wanted to followup wth 1is sone
questions that the Board specifically asked you
prior to the tinme that the redirect began. Do you

remenber, sir, when the Board asked you -- and this
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was around 4 o' clock, did the Governnent owe

progress paynents during the period Cctober 20, 1986
t hrough Novenber 7, 1986, and you basically said
yes? Do you renenber that testinony and that

gquestion fromthe Board?

A Dd t he Gover nnent owe pr ogr ess
paynment s?
Q Yes, did you owe Freedom progress

paynents between October 20, 1986 and Novenber 7,
19867 Do you renenber the Board asking you that

speci fic question?

A Gve ne that date again. |'msorry.

Q Cct ober 20, 1986 and Novenber 7.

A | don't -- well, | know the matter was
di scussed --

Q Yes, the Board asked you that question.

A Yes. Yes.

Q And you didn't have a definite answer,

but you did basically say, yes. R ght?

A Yes.

Q Now the Governnment Counsel just asked
you specifically about sonething relative to the
Board's question on page 37, which of Exhibit 194.

A May | have an opportunity to look at it?

Q | have it right here, sir, to save the
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time. Now, when the Board asked you that question

you didn't tell the Board that you had cal cul ated
that the anmount due under progress paynent 22 was
$208, 915; did you, sir?

A | do not recall. | just nmentioned it
now.

Q You nentioned it now but you didn't tel
the Board that when you were asked that directly;
did you, sir?

A | do not recall

Q Al right. Now, furthernore, relative
to that sanme question by this Board, the ACO s
decision, "relative to progress paynent 22 is
expected to be nmade during the week of 3 Novenber
1986"; right, that's what you wote on this page 37
of Exhibit 1947

A That is correct.

Q The fact of the matter is, we know from
the correspondence we went through before, you
didn't deal with this until January 1987; did you,
sir?

A The notice of consi deration of
suspension was mailed to Freedom in early January
1987.

Q January 26, 1987
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A Ri ght, January 26

Q And you said relative to this anmount of
$208,000 owed to Freedom vyou were going to nake

that decision the week of Novenber 3, weren't you,

sir?

A Can | ask for the date of the paper?

Q Yes, sir. It says "Novenber 3, 1986",
doesn't it? "ACO decision expected to be mde 3

November 1986"?

A Yes, that was ny thought at the tine.

Q The plant shut down Novenber 7th; didn't
it, sir?

A That is correct.

Q So you didn't do what you expected, and

the plant shut down on the 7th of Novenber.

A That is correct.

Q Now I want to go to another specific
area that the Board asked you about between 4 and
4:30 this afternoon. Do you recall the Board having
guestions -- detailed questions about Md 28? Do
you recall that, sir?

A Yes, | do.

Q And do you recall that the Board asked
you specifically about Mbd 28 in relation to this

progress payment, progress paynent nunber 19? Do
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you recall that, sir? The Board asked you about

this progress paynent ceiling that came through Md

28. Do you recall that detailed testinony?

A Yes, | do.
Q And do you recall telling the Board
essentially that you had -- that, yes, the DCAA

recommended $699,000 of paynent, but that you
reduced the paynent down to 200 because of the |oss
rati o?

A And because of Mod 28.

Q Yes, sir. Because of the loss ratio,
and critically, Md 28, right?

A That's correct.

Q And the DCAA did not account for Md 28,

only you did that.

A To the best of ny recollection, yes.

Q That's not true, is it, sir?

A I don't  know. If you can prove
ot herw se.

Q Wll, what you testified to, sir, to

this Board on that subject when he took you through
t hose questions at |length, was not true, was it?

A Vell, no, let nme check ny -- [I'll see
what you have and let nme check ny point paper. Do

you have ny point paper or are you |ooking at
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sonet hi ng el se?

Q Sir, I"'mgoing to refer you to Exhibit
158, page 3. In fact, to save you tinme, sir, |'l
put it in front of you. This is the DCAA audit
report relative to progress paynent request -- which
nunber, sir?

A This is progress paynent 19.

Q Yes, sir. You didn't tell the Board
when you testified, did you, sir, that they had
calculated a progress paynent ceiling pursuant to
Mod 28, correct?

A That is correct.

Q And, in fact, they had done just that
hadn't they?

Apparently, they had.

Yes, they had.

> O >

Yes.

Q And what they did, was that they found
that the ceiling, under Md 28, was $14, 350, 000.
That was in a finding by this auditor, wasn't it,
sir?

A That is correct.

Q And that they then made a calculation
and came up with the figure of $699,904, right?

A That's correct.
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Q Now, Mod 28, as an ACO you had the

obligation to honor that; did you not, sir?

A | had an obligation to consider that --
oh, Mdd 28, yes, | had an obligation to honor Md
28, that's correct.

Q And wouldn't you agree, sir, that this
DCAA audit report suggests pretty clearly you did
not honor Mod 28?

A Not necessarily. | have to refer to ny
paperwork to answer that.

Q Sir, you didn't -- when this Board,
again, took you down detailed -- a detailed analysis
of Mod 28 and it's effect on the progress paynent
ceiling, you didn't tell him that in relation to
progress paynent 21, that you had -- that that was
one -- first of all, let nme back up a second.

Progress paynent 21, you paid $140, 000
| ess, approximately, than recommended by the DCAA,
right?

A You nean $1.4 mllion, not $140, 000.

Q Sir, to speed this up, I'mgoing to put
in front of you Exhibit 162.

A Ckay, now we're tal king about 21.

Q Yes, sir.

A But if you look at your chart, it shows
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$1.7 million difference, $2.4 mllion requested --

Q No, |I'm tal king about what you paid --
you paid $721

A Correct.

Q DCAA in Exhibit 162 recommended $862,
didn't they, sir?

A That's correct.

Q $140, 000 differential .

A That's correct.

Q And, sir, you'll agree, you didn't tel
the Board when you testified earlier, at length in
response to the Board's questions, that on progress
paynment 21 they also included the Md 28 progress
paynment ceiling; right, sir?

A If I"'min error, I"'min error.

Q And they did that, didn't they, sir?

A Vell, let's see.

Q They included a «ceiling of $14.7
mllion, on page 3 of this report, which is Exhibit
162.

A Vll, it speaks for itself. I'm in
error and | would have to stand corrected.

Q Now, as you adm nistered the contract
relative to progress paynent 21, you understood that

you not only had to honor Mdd 28, but also Md 29,
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right?

A Correct.

Q Because Mdd 29 was executed on the 7th
of Novenber 1986, correct?

A | woul d have to check the date.

Q You may assunme that that's in evidence,
sir, that it was Cctober 7, 1986 that that nod was
signed. You made this paynment $140, 000 short of the

DCAA recommendati on on COctober 9, 1986, correct?

A | would like to have the opportunity to
check all the notes and paperwork before I -- if |
am wong, | am wong. But | would have to check

everyt hing here.

Q But your testinony yesterday, sir, to
this Board was that it was Cctober 9, 1986 when that
paynment was made, right?

A That's correct.

Q Sir, your  Counsel asked you about
progress paynents 1 through 3, and basically asked
you whether these F-1, 2 and 3, were nade or
wi thdrawn. Do you recall that |line of testinony?

A That is correct.

Q They were resubmtted because of the
novation, right?

A That is correct.
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Q The novati on initiated by t he
Gover nnent .

A That is correct.

Q Progress paynent 13, sir, you referred

to the audit report, did you not, of the DCAA, in

your testinony on redirect.

A Ckay.

Q Do you recall progress paynent 13?

A Yes.

Q You paid $700,000, didn't you, sir?

A Yes.

Q That's here on the chart.

A Yes.

Q The recommendation of the DCAA was

$984, 507, right?

A Yes.

Q Just so the Board recalls -- pardon ne
-- this paynent of $700,000, $284,507 short of the
DCAA was made March 18th, roughly two nonths before
Mod 25, right?

A Correct.

Q Next, sir, Exhibit 120, would you refer
to that? Do you have it in front of you?

A G ve ne a nonent.

Q Maybe we can find it for you
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A "1l find it.
Q |"mnearly done. These are the last two
or three questions. Sir, I'"'mgoing to put in front

of you Exhibit 120 --

A | have it right here.

Q Al right. Do you have this portion of
120 in front of you, sir, which is your docunent
dat ed 6-16-867?

A Yes, | do.

Q Now that was, just so we renenber where
we are in point of time, that's 17 days after Md 25
is signed; is that correct?

A Roughly, vyes.

Q So you are applying the loss ratio;
aren't you, sir?

A | would have to check the work papers.

Q VWait, sir. | don't think you have to
| ook at the work papers. You testified to the Board

that you were applying the loss ratio in March of

1986.

A Wwell, if | so testified, then | did.

Q Fi ne. You were applying the loss ratio
-- please leave it on that page, sir -- you were

applying the loss ratio on 6-18-86, were you not?

A If that's how | testified.
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Q Tell the Board the value of the contract

that you applied. Wat was the contract val ue that
you utilized in calculating the | oss ratio?

A | would have to check ny work papers for
t hat .

Q Vll, didn't you reference --

JUDGE GROSSBAUM  Whi ch progress paynent
are we dealing with now?

MR, Macd LL: W are dealing wth
progress paynent 16.

THE W TNESS: | rnmust check ny work
papers to reply.

BY MR MacQ LL:

Q Sir --

May | have a nonent? Sone water spilled
here. Bear with nme a nonent. Ckay? GCkay, |'mjust
| ooking -- | found ny work papers. |It's page 14 of
Governnment Rule 194. | just want to see what | have
her e. kay, DCA resulted in questioning of
$1,677,751, consisting of prior period costs of
$1, 674,824 --

Q Sir, ny sole question to you is what was
the contract price that you used in calculating the
loss ratio; and I"'mreferring to the docunent that |

handed you initially, 6-16-86. You, obviously, can
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refer to what you want. But what was the contract

price that you used?
A In order to do that, | want to | ook at

Mod P-25, if | may.

Q VWit a mnute. Let's not have an
ar gunent .
A | can't answer that without referring to

t he docunents.

JUDGE GROSSBAUM You can |look at the

docunent .
BY MR MacQ LL:
Q You referenced on Exhibit -- on this
exhibit --

JUDGE GROSSBAUM  What's the nunber?
MR Macd LL: Your Honor, it's 120, and
it is Exhibit Cto 120.

JUDGE GROSSBAUM This is Government

Rul e 4?
MR MacQA LL: I'msorry. Yes.
BY MR MacQ LL:
Q Sir, t op ri ght - hand cor ner, you

reference a contract price; don't you, sir?
JUDGE GROSSBAUM O course, it's not
his reference. That's the contractor's figure.

BY MR Macd LL:
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Q There is a contract price referenced;

isn't there?

A Ref erenced by the contractor, yes.

Q G ve us the contract price

A $13, 816, 163.

Q s that the figure you used in
calculating -- well, this was submtted to you when
sir?

A The date of the request is 9 May 1986.

Q And that was before Mdd 25; wasn't it?

A That's correct.

Q And that was correct when the contractor
told you that on May 9, 1986, that the contract

price was $13.8 mllion and sone change.

A | would have to check. | woul d accept
it at face val ue. O course, I'd have to check if
you want to be absolutely sure, but I1'll accept it

at face val ue.
Q On Mod 29, 114, 000 cases wer e

reinstated, bringing the contract --

A Mod 25.

Q Thank you. Mdd 25, the contract is --
A $17 mllion now.

Q -- $17 nmllion.

A Ckay.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3-208
Q Wen you put the loss ratio together,

sir, you used $13 nmillion, not 17.
A Well, again, 1'd have to determ ne that.
|"mtrying to find out what | did here.
JUDGE GROSSBAUM  Way don't you | ook at
the | ast pages?
THE W TNESS: Ckay. Let's see what
happened here.
BY MR MacQ LL:
Q Schedul e A
A Ch, yes. kay, this is pricing.
JUDGE CROSSBAUM  Who did that? Was it
you?
THE W TNESS: No. The pricing section
i n DCASMA, New YorKk.
JUDGE GROSSBAUM  Okay.
BY MR MacQ LL:
You relied on this docunent?
Vell, | read it, but | want to see what
| did.
JUDGE GROSSBAUM And how do we tell
what you di d?
THE W TNESS: vll, normally | would
have it explained in ny work papers. There is a

reference to progress paynent 16 on page 14 of the
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Governnment Rule 194. They nention the loss ratio

The cal culation is not indicated.
The only thing -- again, I'mtrying to
logically connect all of this, and now you say the

date of Mbd P-25 -- what's the date of that again?

May 29t h?
BY MR MacQ LL:
Q May 29t h.
Ckay. The reason that's inportant is,
pricing based their figures -- ny pricing departnent

based their figures on the request, which was dated
May 9t h.
Q Sir, do you know what you did; not what

anybody el se did, what you did?

A Wll, I'mtrying to deci pher what | did,
and at this point, | don't know which set of figures
| used. O course, pricing is advisory to ne. | t
required further study. And, again, you were

dealing with a progress paynent that's dated May
9th; you know, 20 days or so before Md P-28, and
that's what we were basing the progress paynent on.
Agai n, I|'"'m speaking hypothetically.
Let's say | used the old price. You know, Freedom
of course, could have conme in wth a new request

with the adjusted price. But, again, | don't know
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what | did offhand. It's not reflected -- the

specifics are not reflected on page 14 of Governnent
Rul e 194.

Q Well, you admt that if you used the $13
mllion price in calculating the loss ratio, that
t hat woul d have been i nappropriate?

A No, no, no. Not necessarily. Because
the progress paynent request -- if you look at this
-- look at the request, section two, on top. This
is a statenent of costs incurred through My 2nd,
1986. As of May 2nd, 1986, the contract price was
only $13.8 mllion. Wy should | apply a different
price when costs are only through May 2nd?

Q Sir, if you would have paid it
expeditiously, it would have been before Md 25 on
May 29, right?

A If | had paid it wthout a pre-paynent
review, then we would be using the -- there would be

-- your question wouldn't have arisen if | had paid
it wthout review

Q If you paid it pronptly, there would
have been no issue. But you didn't pay it unti
June 18, 1986, right?

A Let nme check the date.

Q June 18, 1986.
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A But there's still no issue in ny eyes

| see no issue.

Q I"m not asking -- you paid it on June
18, 1986.
A The date that | paid it was after the

date of Myd P-25.

Q And the contract you were adm nistering
at that time was a contract that had Mdd 25 as a
portion of it, right?

A But that's irrelevant. It's irrelevant,
because you were dealing with a progress paynent
request for costs only through May 2nd; alnost a
nonth before the Mod. Freedom shoul d have revised
its progress paynent request if they wanted to
consider a $17 mllion --

JUDGE GROSSBAUM If they revised their
progress paynent request, then would you have sent
that through a pre-paynent audit review?

THE W TNESS: No, no, no. Because the
revised request -- or if they added nore costs in
from My 2nd, say, to May 27th or May 29th, the date
of Mbd P-25 -- if the added costs in for the nonth
of May that are not reflected in this original
subm ssion, | would have paid what | could on this

subm ssion, held the new one for the nonth of My,
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and just reviewed that portion. | wouldn't have

held the whole thing, obviously. | would have paid
what | could on this initial subm ssion

O course, | would have probably have
decided to review the new one, just that portion of
the new one pertaining to the nonth of May; between
May 2nd -- May 3rd, actually, and the date of Mod
P-25, whatever date that was. But right now, I
think your point is inappropriate because we were
dealing with a request for costs incurred through
May 2nd. That's what we revi ewed. That's what |
act ed upon.

BY MR Macd LL:

Q I n June.
Vell, because of a pre-paynent review,
yes.
Q That you i nposed.
A That | decided to acconplish, yes.
Q You i nposed the pre-paynent review.
A Yes, absolutely.
Q There's no paynment until June because of

that, right?
A That's correct.
Q And you are adm nistering a new contract

in June, right?



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3-213
A But a new contract, but an old progress

paynment applied to that. Freedom didn't revise the
progress paynent.

Q Sir, let's refer -- for the final three
guestions, let's refer to 194, page 26.

A Yes.

Q 194, page 26, sir, this 1is vyour

docunent, as we know, from your prior testinony,

right?

A Yes.

Q You then referenced Md 28, 7 August
1986, increasing the progress paynent ceiling,
right?

A Correct.

Q And what you said is, the ceiling goes
to -- from 14 to 15 to 15.8, depending on

deliveries, right?

A Correct.

Q And that was correct at the time you
wote it as far as you under st ood?

A At the tinme that | wote the point
paper, yes.

Q Ckay. Now, if you'll refer to page 30,
pl ease, the status.

A Ckay.
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Q There were, according to your notes, on

Sept enber 30, 1986, 465,722 cases shipped, right?
A Ri ght .
Q And that would have put the total very

much in line with what DCAA said ultimately later in

the fall, correct?

A " mnot sure what they said later in the
fall. What are you referring to?

Q The record wll speak for itself on
that, sir.

A Ckay.

Q One nore reference, sir. You can keep

194 handy. Sir, if you would refer to page 38,
okay. Sir, are you -- if you would |ook at status

point, small B --

A Yes.

Q -- 507,521 cases had been shi pped.

A Correct.

Q And that's your recollection of what

happened under this contract?

A Correct.

Q That is, all the MRE-5 cases delivered,
MRE-6 cases --

A As of <close of business 28 Novenber

1986, yes.
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Q Fi ne. Paragraph D, |I'm interested in

paragraph D, relative to progress paynent 22. To
orient you, sir, renenber progress paynent 22, the
one that you never paid?

A Correct.

Q And the one the Board asked you directly
about in the sense of what did you pay between 20
Oct ober and Novenber 77?

A Correct.

Q You are now sayi ng, progress paynent 22

in the ampbunt of $327,893 continues to be held in

abeyance.

A Yes.

Q That's what you wote on Decenber 16,
19867

A That's correct.

Q And now, if we go back one page, to 37
where | started this re-cross, you said that

progress paynent 22, in the amount of $208, 915, was
due. You then increased the nunbers on the next
page to $327,893. Is that correct, sir?

A That's correct.

Q So looking at it in ternms of what you
did relative to progress paynent 22, now on Decenber

16, 1986, you are wthholding what you think to be
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due in the anount of $327, 893.

A Correct.

VR MacQ LL: I have no further
guestions, Your Honor.

JUDGE GROSSBAUM Wuld you be good
enough to | ook at Tab 119 of the Governnent's Rule 4
File?

THE WTNESS: Certainly.

JUDGE CROSSBAUM That is Mdification
25.

THE WTNESS: Yes, Your Honor

JUDGE GROSSBAUM Page 3 of 4 of the
nodi fi cati on, paragraph 2, where it describes
certain categories of what has been referred to
sonetines as capital -type equi pnent.

THE W TNESS:  Yes.

JUDGE GROSSBAUM Do you see any itens
in there at all that could be, just based on the
nomencl ature used, could be expensed in the nornal
course of business?

THE W TNESS: Charged 100 percent? No,
Your Honor.

JUDGE GROSSBAUM How about buil di ng
repairs?

THE W TNESS: No, because that's the
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life of the building or the occupant's utilization

of the building. No, Your Honor.

JUDGE CROSSBAUM Repairs on nornal
mai nt enance itemthat could ordinarily be expensed?

THE WTNESS: Well, these were not -- as
far as | know --

JUDGE GROSSBAUM It's repairs. | t
doesn't say alterations.

THE W TNESS: No, these weren't -- well,

in this case, these were nmmjor repairs. |'ve seen
it. I was there when they were repairing the
bui | di ng.

JUDGE GROSSBAUM It should nore

accurately have been described as an alteration
t hen, correct?

THE WTNESS: Possibly. It wasn't m nor
repairs where you're fixing a faucet.

JUDGE GROSSBAUM  Suppose you had broken
fixtures? O suppose you have to replace plunbing
pipes? |Is that a repair?

JUDGE GROSSBAUM Ckay, as a -- again,
speaking as a non-accountant, which | am it's
classified as a repair, yes.

JUDGE GROSSBAUM  And could it be fairly

extensive, particularly if you ve got to tear out
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sone fixtures and replace them -- say you're

repl aci ng gal vani zed wi th copper?

THE WTNESS: Onh, yes.

JUDGE GROSSBAUM It coul d be expensi ve.

THE W TNESS: Oh, yes, very expensive.

JUDGE CROSSBAUM Now, your
under st andi ng of DAR 15205.9, the depreciation cost
principle --

THE W TNESS:  Yes.

JUDGE GROSSBAUM -- basically, your
view is that those things that have to be
depreci at ed under t hat cost principle are

capitali zed.

THE W TNESS: Capitalized, that's
correct.

JUDGE CGROSSBAUM And is it one of the
significant tests, particularly si nce t he
Governnent's interested in -- this is not a cast

contractor, is it?

THE W TNESS: No, because he's snal
busi ness.

JUDGE GROSSBAUM It's just generally
accepted accounting principles --

THE W TNESS: And practices, that's

correct.
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JUDGE GROSSBAUM And one of t he

principles -- | stand to be corrected because you're
much nore famliar with the cost principles in your
role as ACO Is this one of the standards of your
award i f sonething should be depreciated, is whether
or not you're required to depreciate it for incone
tax purposes?

THE WTNESS: As a |l ayman speaking, as a

requirenent, | can't say that. But, obviously, if
you' re depreciating something, | knowthat's an item
on the income tax where you get the credit. It's

deductible. There is a deductible for depreciation.

JUDGE CROSSBAUM Aren't there certain
itens that you expense if you're running a business
for your incone tax purposes; certain itens are
expensed and certain itens tend to be -- either have
to be anortized or depreciated?

THE W TNESS: That's correct, Your
Honor .

JUDGE GROSSBAUM  Now, a repair, even if
it'"'s a major repair, if it's not an alteration, but
it's -- your pipes break and they have to be
repaired -- it costs $160, 000. Do you think the
busi nessman is going to now depreciate the cost of

the new pipes over sone period of time or is he
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going to treat this as a repair and expense it --

THE WTNESS: Well, in regards to incone
taxes, | really <can't say. I'"'m not a tax
accountant, and I would have to refer to an expert.
But in regards to ny understanding of the DAR and
the cost principles contained in the DAR and in
relation to allowable costs, you know, under
Gover nnent contracts, particul arly pr ogress
paynments, ny experts advise ne that these costs
shoul d be capitalized. And | agreed. | agreed.

JUDGE GROSSBAUM  Suppose the contractor
did a magjor job of replacing sonme of his plunbing
because it was getting -- his galvanized pipes were
rotten and he had to replace them with copper, and
it cost $160, 000. Just because it was a big
replacenent job, do you think that that necessarily
calls for depreciation added in expensing?

THE W TNESS: In ternms of progress
payments - -

JUDGE GROSSBAUM I n ternms of DAR 152057

THE W TNESS: Yes, ny understanding as a
contracting officer, that if it involves capital
i nprovenent -- the key thing is capital inprovenent,
that -- capital-type nature, that these costs are to

be depreciating or capitalized.
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JUDGE GROSSBAUM  Pai nti ng?

THE W TNESS: Wll, this my be --
again, this may just be normal nmintenance. | would
-- okay, first of all, I would check with DCA. But

my gut feeling is, if you have to paint an apartnent

or a small plant every three years, that mght just

be consi dered normal maintenance. |'mnot an expert
on this; and of course, | would refer that to the
expert. But it seens to ne that would probably be

normal mai ntenance, as opposed to repairing pipes,
which you're talking about sonme long-term type of
si tuation.

Qobvi ously, you have to do painting. You
have to clean the building. You know, there are --
and | renenber DCA addressing this in the Freedom
progress paynents. You have what you call "nornal
mai nt enance", |ike cleaning. You nust clean the
buil ding, things |ike that. There was sonme snow
removal , t hi ngs like that. That's nor mal
mai nt enance.

JUDGE GROSSBAUM Bui | di ng managenent
and conputer systens. VWhat are the managenent
systens?

THE W TNESS: Sur e. This is definitely

capital equipnent, and in Freedom s case --
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JUDGE GROSSBAUM VWhat wer e t he

managenent systens? What kind of equipnment was

i nvol ved?

THE WTNESS: There was two types that
recall offhand; one was the -- Freedom had an
el aborate security system very el abor at e,
tel evi si on camer as, you name it; hi ghly

sophi sticated. That's capital equi pnent.

And al so, Freedom had what they called a
lot-tracking system a conputerized |ot-tracking
system to track all those mllions of conponents |
mentioned -- we nentioned earlier today.

JUDGE GROSSBAUM  An inventory systenf

THE W TNESS: Yes. And that was the
only way he could track mllions of conponents.
That's capital equipnent. If you're tal king about,
you know, a radio or sonmething, for the office, |
mean | wouldn't classify that as capital equipnent,
but this was an elaborate, expensive piece of
equi pnent .

JUDGE GROSSBAUM How about | ockers?
That's the thing where the enployees conme in and
change?

THE W TNESS: Yes. Yes. DCAA

classified them as capital equipnent. | took no
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exception -- because certain office equi pnment can be

consi dered capital equipnent. You know, obviously,
you're not going to include, you know, staples and
staplers as capital equipnent.

JUDGE GROSSBAUM  You have sone kind of
standard as to a purchase price as to what has to be
capitalized?

THE WTNESS: Well, again, as a |ayman
| only can speak generally. | mean DCAA, |'m sure,
is well-versed in this area. But, obviously, [|I'm
sure the type of the itemwould cone into play. You
know, you're dealing with, you know, a hole puncher
versus a piece of nmachinery.

Al so, you have to differentiate between
capital equipnent, which is |ike general purpose
equi pnent, as opposed to special equipnent or
special tooling and test equipnment, which they can
recei ve progress --

JUDGE GROSSBAUM How about this
el aborate inventory systenf Couldn't there have
been a discretion to treat that as special
equi pnent ?

THE WTNESS: Oh, no, not at all. This
was an el aborate piece of machinery that was going

to be used for many, nmany years. |t was expensive.
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It was |arge. It's not special tooling or test
equi prment . You're dealing with a mgjor item -- |
mean an item of a capital nature. Not hing that's
mnute. It was expensive. You're not dealing wth,

you know, a hol e puncher.
JUDGE GROSSBAUM  Does the DAR prescribe
a dollar threshold for an item at which point it

has to be capitalized?

THE WTNESS: Not to ny know edge. 1've
read the DAR |'ve never seen such a threshold to
the best of ny know edge. There may be one in

there. Again, the experts, of course, at DCAA, they
have their DCAA audit manual, the accounting
regul ati ons.

JUDGE GROSSBAUM Well, the DCAA audit
manual does not have the force -- it can guide you
but it doesn't necessarily have the force and effect
of |aw.

THE W TNESS: kay.

JUDGE CGROSSBAUM So you have sone
di scretion?

THE WTNESS: | would i nagi ne, you know,
unless there's sonething -- okay, obviously, going
by the DAR, obviously, you know, we have to consi der

what they call generally accepted -- how is it
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applied in terms of generally accepted accounting

principles and practices? The DAR specifically
mentions that, that incurred costs nmust be allowable
to contracts, and consistent with generally accepted
accounting principles and practices; which we woul d
refer to the institute of -- CPA Institute, there's
the audit manual. There are other DCA regul ations.

JUDGE GROSSBAUM Do you ever |ook at
the financial accounting standards? Doesn't this
tend to be the hallmark of generally accepted
accounting principles?

THE W TNESS: I'm famliar wth cost
accounting, sir, but not the description financia
accounting standards. [|I'mnot famliar with that.

JUDGE GROSSBAUM Ckay. How do these
of fice equipnent -- how does itemF differ fromitem
D?

THE WTNESS: Well, of course, itemF is
of fice equipnent. Again, these are |ike office
conputers, things like typewiters. Again, | would
have to refer to all the docunents, but speaking
right now, these are itens that are used in the
of fice. Item D was the lot-tracking system that we
just nentioned. And building managenents. O f hand,

| would imagine -- not imagine, but | believe --
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obviously, the lot-tracking system fell in this

category; possibly the elaborate security system
But again, the specifics are all contained in the
progress paynent work papers that Freedom supported
their request wth.

JUDGE  GROSSBAUM What kind  of
mai nt enance equi pnment are we tal king about? Are we
tal ki ng about buckets and broons?

THE W TNESS: Oh, no, no. That's for

standard mai nt enance. I remenber there was
sonething -- it may fall in this category. |'m not
sure if -- we were billed once for snow renoval
equi pnent that Freedom bought. | don't know if it

falls in here. But you're not talking about buckets
and broons. You're not talking about routine or
standard --

JUDGE GROSSBAUM  Vacuum cl eaners?

THE WTNESS: | would have to check

JUDGE GROSSBAUM  Fl oor polishers?

THE W TNESS: Per haps.

JUDGE GROSSBAUM  Rug washers?

THE W TNESS: Per haps. That seens
reasonable. It seens nore logical. Qobviously, it's
sonmething -- it's possible.

JUDGE CROSSBAUM Qual ity-control
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equi pnent and supplies. Isn't that oxynoron to

t hi nk about capitalizing supplies?

THE W TNESS: Define oxynoron, Your
Honor .

JUDGE GROSSBAUM Oxynoron is sonething
that basically is contradictory.

THE W TNESS: (Ckay, a paradox.

JUDGE GROSSBAUM  Coul d be

THE W TNESS: Okay. Well, supplies, |I'm

not sure what they nmean here offhand, but quality

control equipnent -- | don't know what they nean
offhand -- well, | know what they nean by quality
control equipnent. I'm famliar with the Freedom

qual ity control equi pnent.

JUDGE CGROSSBAUM VWhat was the QC
equi pnent ?

THE W TNESS: Ckay. They had certain
scal es, large scales for weighing the product that |
remenber. |  remenber that offhand because |
remenber wal king through it and seeing these itens.
| believe that's how you get the quality control
They had to weigh the product, things |ike that.

JUDGE CGROSSBAUM Dd they have
equi pnent to calibrate their scal es?

THE W TNESS: | don't know of f hand. My
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industrial specialist would, but | don't know

of f hand.
JUDGE GROSSBAUM Di d t hey have

i nstrunent ati on?

THE W TNESS: | don't recall offhand.
But | renmenber weighing equipnent specifically.
Checkers, | renmenber the descriptions checkers and

wei ghing equipnent, scales, and things of that
nat ure.

JUDGE GROSSBAUM You don't know what
dollar threshold your auditors used as --

THE W TNESS: If they used the dollar
threshold at all. | just don't know.

JUDGE GROSSBAUM For sonmething Iike
| ockers?

THE WTNESS: O fhand, | do not know.

JUDGE GROSSBAUM  Any redirect?

M5. HALLAM  No, Your Honor.

JUDGE GROSSBAUM  Any recross?

MR, MacQ3 LL: No, Your Honor.

JUDGE GROSSBAUM Thank you very nmuch
for your testinony. You may be excused.

(Wtness excused.)

JUDGE GROSSBAUM W'l reconvene at

9: 15 t onorr ow.
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(Wher eupon, t he pr oceedi ngs wer e

recessed at 6:45 p.m, to be reconvened at 9:15

a.m, Friday, February 12, 1993.)



