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P-ROCEEDI-NGS
(9:20 a. m)

JUDGE GROSSBAUM  The hearing wll cone
to order. W concluded last Friday wth the
testimony of M. Bankoff. Does Governnent have any
further witnesses it wshes to call?

M5. HALLAM We call M. Barkewtz.

JUDGE GROSSBAUM  Very wel |
Wher eupon,

THOVAS A. BARKEW TZ

having been first duly sworn, was called as a
w tness herein and was exam ned and testified as
fol |l ows:

JUDGE CROSSBAUM Pl ease be seated.
Wul d you be good enough to state for the record
your full name, giving the spelling of your |ast
nane.

THE W TNESS: It's Thomas A. Barkewtz.
That's B-A-R-K-E-WI-T-Z

JUDGE GROSSBAUM VWhat city do you now
reside in?

THE WTNESS: Well, | reside in Bothell
Washi ngton. That's B-O T-H E-L-L.

JUDGE CROSSBAUM By whom are you

presently enployed and in what capacity?
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THE WTNESS: By the Law Firm of Perkins

Coie, CGOI-E in Seattle, Washington; and |I'm an

attorney.
JUDGE GROSSBAUM  (Okay. Your Wi tness.
DI RECT EXAM NATI ON
BY Ms. HALLAM
Q M. Barkewtz, are you the contracting

of ficer for Contract No. DLA-13H 85-C- 05917

A | was.

Q And what period of tinme were you the
contracting officer for that contract?

A From the time of award in Novenber of
"84 through March of '85, when | left.

Q And were you also the contracting

officer for the solicitation that lead to the

contract?
A Yes, | was.
Q Prior to MRE-5, were you the contracting

of ficer involved in the MRE Progranf

A |  was. I was the contracting officer
from about 1980, | guess it was, on the MRE Program
Q And what was the first MRE that you were

i nvol ved in?
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A The first one | was involved in was as a

procurenent agent; and it was MRE-1, the very first

MRE in '79. | think a few awards were in '79.

Q Was MRE-5 the |l ast MRE you were invol ved
in?

A It was.

Q And prior to your involvenent wth

MRE-5, did you have any previous involvenent wth
Fr eedonf?

A | did to the extent that Freedom had
earlier expressed an interest in the program and

expressed an interest in becomng a contractor.

Q Did you negotiate the price for Contract
No. 0591?

A | did, along with a procurenent agent
and, | believe, our division chief at the tine.

Q Who were you involved with on behal f of

Freedomin negotiating the price for the contract?

A Well, Henry Thomas, and | believe it was
Pat Marra.

Q Gve us a little idea of what the
negoti ati ons i nvol ved. Wer e t hey one- day

negoti ati ons?
A W had talked back and forth and sent

sone letters back and forth on pricing information
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over a period of tinme; but | believe when we
actually sat down and negotiated face to face, it
was one day. | think it was one day.

Q What was discussed during the price
negoti ati on?

A Well, we discussed the various cost
el enents, starting with, | believe, direct |abor and
going down through manufacturing overhead and
general adm nistrative expenses -- those types of
t hi ngs. VWhat we nostly discussed were the areas
where we had differences between the Governnent
position and Freedon s position; and t hose
di fferences were based on the audit report and the
DCASR, or the Contract Admnistration Ofice's
pricing report.

Q I woul d i ke you to refer to
Governnment's Rule 4, Tab 9. Can you identify this
docunent ?

A This is the price-negotiation nmenorandum
and price analysis on the negotiation with Freedom
| ndustries.

Q And what was the purpose of this
menor andunf?

A This nmenorandum is a typical ©price

negoti ation menorandum that's witten after any
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negoti ation of this magnitude. Its purpose is to
bot h docunent what happened during negotiations and
what we negotiated and to submt the proposed
contract award for approval up the chain of conmand
-- in this case, up to DLA headquarters.

Q Does this docunent set forth all the
areas that were discussed in the face-to-face
negoti ati ons?

A Yes, it does.

Q Could you tell us what was discussed
with regard to progress paynents?

A Well, at the very end of negotiations,
when we had basically cone to an agreenent on price,
either Henry or Pat or both said, you know, at this
point they were going to get together a progress
paynment and, you know, submt it. W told himthat
the ACO was the person -- the admnistrating
contracting officer was the person to submt the
progress paynents to and that we would be glad to
talk to them you know, at any tine if they had any
guestions about what we m ght have negotiated; that
we, you know, just thought Henry should talk to them
about what the progress-paynent subm ssion should
| ook l'ike, what it should entail, and that they were

the experts on the progress paynents. It is not
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sonething we did, but we would be glad to talk to
them and clarify any points of negotiation --
anything like that.

Q |s there certain capital equipnent that
was expensed under the contract rather than

depreci at ed?

A Vell, although there was an el enent for
depreciation, | think there were sone areas in the
manuf acturing overhead that were -- basically 100

percent of the cost of certain equi pnment was going
to be covered under this contract; yes.

Q And allowng that equipnment to be
expensed, did you agree that the cost of the

equi pnent was to be recovered by way of progress

paynment s?

A | didn't, because that's not nmy function
as a PCO

Q You ment i oned t hat t here was
depreciation all owed. Wuld you explain what the

depreciation was and what it was all owed for?

A Yes. | think their proposal was for
about $1.5 million in capital equipnent. Al t hough
it was difficult to come up wth an actua
depreciation on this, our auditors had cone up with

a depreciation anpunt of $333,333 on, | guess, an
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estimate that the type of equipnment involved there
would last for four or five years, in that period.
So the depreciation represented the anmount for the

one-year contract for that equi pnent.

Q You nentioned that it was difficult to
cone up wth a figure there. What was the
difficulty?

A Well, according to our auditors, the

difficulty was in lack of pricing docunentation. I
mean, they knew equi pnent was necessary. They just
didn't have the docunentation that they normally
like to see, the price of the equipnent.

Q VWere was the contractor expected to get
the difference between the $1.5 nmillion and the
$333, 333 for depreciation?

A Well, | don't know if we ever |ooked at
it that way, as to where a contractor gets a certain
anount . Any tinme you deal with an overhead and a
depreciation, you expect that the contractor wll
have other business, whether it's future business,
ot her busi ness, whatever the case may be. You know,
what we were doing in allowng depreciation was
saying, "This is the anount of the cost of this
equi pnent that we think is reasonable for this

particul ar contract."
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It's not really in the Governnment's
interest or in any contract interest to give
sonebody 100 percent of any cost they m ght possibly
spend for that contract. You're going to give them
100 percent of certain costs that are going to be
expended during the course of that contract, and
then you are going to give them a portion of other
costs. You know, if they buy equipnment that's going
to last themover a period of tine, you re not going
to pay for all of that equi pnent.

So | think that was the thought process
here, or generally the thought process, when we
negoti ated these contracts. | don't think we ever
actually thought of it in terns of, "Wiere wll they
get the rest of the noney for that?" It's just an
expense of doi ng busi ness.

Q The contract price did not cover that
di fference.

A No.

Q During the negotiation of Contract No.
0591, did you discuss the progress paynent
[ iquidation rate?

A | don't renenber discussing it; no.

Q Was there an agreenent reached that the

liquidation rate would be 82.6 percent?
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A No.

Q During the negotiation of Contract No.
0591, did you agree to allow all costs to be direct
costs allocable and allowable for reinbursenent
under the negotiated progress paynent clause?

A Well, as | said before, as a PCO |
can't tell themwhat is or isn't subject to progress
paynents. There were certain costs that were 100
percent allowable or allocable under this contract.
There were other costs, such as depreciation, that
weren't.

Q During the negotiation of the contract,
was it your understanding that the contractor had
out si de fi nancing?

A Yes.

Q And in signing the contract award
docunent, was it also your understanding at that
time that the contractor had outside financing?

A Yes. They had passed a pre-award survey
based on outside financing.

Q And what was your understanding of their
out si de fi nancing?

A My understanding was that they had a

commitnment letter fromDollar Dry-Dock Savings Bank
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| think it was, that would provide them certain
financing for the contract.

Q At any tinme prior to award, did Freedom
advise you that its reduction in price -- that the
basis for that price reduction was its |lack of need
for outside financing?

A No.

Q | would Ilike you to refer to the
Governnment's Rule 4, Tab 5.

A Ckay.

Q Do you have any recollection of

receiving this docunent prior to award of the

contract?
A Vll, | don't know. | mean, when |
would get a letter or docunent or whatever, | would

always put ny initials and date on the top. Thi s
one doesn't have it. It doesn't necessarily nean |
didn't see it. | am sure at sone point we saw sone
formof -- this appears to be a |letter of conm tnent
from Dol lar Dry-Dock Commercial. ['"m sure we saw
sone letter of that nature; although a letter Ilike
this would be submtted for a pre-award survey, and
that was done by the DCASR But |I'm sure we saw
sone letter of this nature. Wether this is the one

| saw or not, | really don't renenber.
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Q | would Ilike you to refer now to
Governnent's Rule 4, Tab 6. Do you recall seeing
this letter prior to the award of Contract No. 05917?

A Again, this is asimlar letter. It's a
little bit different. As to whether or not | saw
this particular letter or not, you know, | can't
remenber at this point. | notice the letters are
one right after another, so it would seem odd to

have seen both letters and not have sone question

about it.
Q Do you recall, prior to the award of the
contract, DCASR being concerned about various

commtnent letters that were submtted by Freedon?
A Yes, | do. There were apparently
qualifications in some of the commtnent letters
that had been given by the bank; and DCASR, in doing
their pre-award survey, were very concerned about
the qualifications.
Q | would Ilike you now to refer to
Appellant's Rule 4, Tab 17.
| am not sure whether that's up there or
not, Your Honor. Mnd if | look through it?
JUDGE GROSSBAUM  Certainly.
THE W TNESS: (Ckay.

BY Ms. HALLAM
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Q Can you identify that docunent?

A Yes. Thi s is a nmenorandum of
understanding that was witten up and signed on the
date of negotiations.

Q And  what is the purpose of that
menor andum of under st andi ng?

A Well, this was sonething that we did in
the last one or two contracts, | guess, that |
negoti ated. W had experienced a problemin that we
had negotiated contracts and submtted these
contracts for review They had to go through
several levels of review at DPSC, where we were, and
then go to DOA headquarters in Wshington. O ten
that took a good period of time -- several nonths
soneti nmes.

VWat we started to do was to actually,
at the end of negotiations, set out what cost
el ements we had negotiated and what the doll ar val ue
was so that if it did take a long tinme for these to
be approved up the chain of comand, there would
never be any argunent about what dollar values were
where. W had actually, in sone previous contracts
wi th other contractors, experienced sonme problens in
getting a contract awarded. Everybody agreed on the

bottom line; but the contractor would conme back
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|ater and say, "Well, no, | really thought you had

negotiated “x' armount of this element and a
di fferent anmount for this elenent.”

JUDGE GROSSBAUM Wuld you identify
again what tab we are | ooking at?

M5. HALLAM  Excuse ne, Your Honor?

JUDGE CROSSBAUM VWat tab are we
| ooki ng at?

V. HALLAM W are looking at
Appellant's Rule 4, Tab 17.

JUDGE GROSSBAUM |Is that F-17?

MS. HALLAM  Yes.

THE W TNESS: So the purpose of this
basically was to show what those costs were that we
had negotiated so that there was no question or
argunent about it |ater.

BY Ms. HALLAM

Q Was this docunent prepared in any way
for purposes of progress paynents?

A No.

Q Do you know what the progress paynents
al l oned under the solicitation were?

A Do you nean what percentage?

Q Yes.
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A | believe they were 95 percent for smal
busi ness.

Q Was there a ceiling?

A There was. W originally had in the
solicitation a ceiling of, oh, | want to say $9

mllion or 50 percent; sonething of that nature. |
think that was raised at the tinme of the contract
awar d, based on possible deliveries.

Q | would like to refer you now to the

Governnent's Rule 4, Tab 10.

A Ckay.

Q Page 7 of that docunentation --

A Yes.

Q -- referring to the second paragraph

concerni ng progress paynents.

A Ckay.

Q Expl ain what that allows, that clause.

A Ckay. This was an increase in that
[imtation that | just nentioned, basically saying

that after the contractors delivered the first
100, 000 cases, the progress-paynents ceiling could
be lifted by $2 million.

Q And when was this clause added?

A Oh, at the time of contract award.
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Q Was this clause discussed, do vyou
recall, during negotiations?

A | don't recall discussing it during
negoti ati ons. Sonetinme between the close of

negotiations and the tine that we awarded this,
whi ch was probably not nore than a week or so, it
was di scussed.

M5. HALLAM  No further questions.

JUDGE GROSSBAUM  The Board needs to --
before we go to cross-examnation, to avoid the
Board getting too confused by a line that wll
proceed in cross-exam nation concerning the change
in Freedoms prices, would you be good enough to go
back to FRule 4, Tab 9, the price-negotiation
menor andum

THE W TNESS: kay.

JUDGE GROSSBAUM Wuld you be good
enough to turn to page 2 of the price-negotiation
menor andum under 11, particulars, where there is a
chart of offers.

THE W TNESS: Ri ght.

JUDGE GROSSBAUM Now is it fair to say
that you received offers before you received "best
of final offers"?

THE W TNESS: Yes.
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JUDGE GROSSBAUM  (Ckay. Can you explain

what the colum "Oiginal Ofer/CS" which we
under stand woul d stand for "cases" --

THE W TNESS:  Yes.

JUDGE GROSSBAUM  -- neans?

THE W TNESS: Vell, what that neans is
that would be the price per case that was originally
of fered by the contractors.

JUDGE GROSSBAUM  kay. Is that a price
per case exclusive of CFM or what exactly is that
price per case?

THE WTNESS: That would be a price per
case that includes everything that the contractor
has to do, including CFM

JUDGE GROSSBAUM  Including CFM  So the
cost of CFMis actually added in

THE W TNESS: Ri ght.

JUDGE GROSSBAUM Ckay. VWhat is your
understanding of, before we get to Freedom's, how
does RAFCO s, who is observed to be the |ow offerer
-- how their original offer, price per case at "best
and final offer" stage, goes up as high as $22.92,
which is nore than their original offer, price per
case, for a smaller quantity. Were does the

smal l er quantity conme in in the first place?
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Q el |, the smaller quantity was in
attenpting to neke, as | renenber it -- 1is in
attenpting to nake an award based on conpetition

JUDGE GROSSBAUM  Ri ght .

THE W TNESS: W offered a |arger
quantity to the contractor who cane in with the
| owest price. But in order to nake awards for al
these quantities that we had established, we had to
ask for "best and finals" on both quantities. In
this case, Right Anay's price is $2 or $2 and sone
cents higher than its price for the larger quantity,
based on econom es on scale and based on the fact
that they have nore cases to recover, certain
overhead costs, G & A costs and that type of thing.

JUDGE GROSSBAUM The comment is nade
that, "A favorabl e conparison of their offer for the
| argest quantity, wth the contract price awarded
under MRE-4, awarded under conpetitive environnment."
Does that nmean that there were nore than three
offers for MRE-4?

THE W TNESS: Not necessarily.

JUDGE GROSSBAUM Ckay. Sanme
pl an- producer environnment?

THE W TNESS: Yes.
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JUDGE GROSSBAUM For the entire MRE
Pr ogr anf?

THE W TNESS:  Yes.

JUDGE GROSSBAUM The folks you were
with at --

THE W TNESS: After MRE-1. | think
MRE-1 did not, but after that.

JUDGE GROSSBAUM  kay. So how was the
RFP structure for quantities -- the maxi mum quantity
t hat anybody could bid on was 1.395 mllion cases?

THE WTNESS: That's right.

JUDGE CGROSSBAUM Ckay. And was the
other increnment 1.085, or was there anything in
between? Any flexibility?

THE W TNESS: el |, there wasn't
anyt hi ng between 1.085 and 1.395; but as you can see
from Freedomis offer, you could offer on a |esser
quantity if that's the quantity you coul d produce.

JUDGE GROSSBAUM Ckay. Now Freedom
woul d be the only conpany that woul d have offered on
that | esser quantity; is that correct?

THE WTNESS: In this case, that's true.

JUDGE GROSSBAUM And that, again,

| esser quantity was specified in the RFP. It was
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not a quantity that the offerer picked out of the

air.

THE WTNESS: That | don't renenber, but
that nay be true.

JUDGE GROSSBAUM kay. The question
the Board wants so that we avoid any confusion is,
where does the figure $25.376 per case conme fromif,
as you say, that is inclusive of CFM

THE WTNESS: Well, that would have been
Freedom s  ori gi nal of fer for 620, 000 cases,
i ncl udi ng CFM

JUDGE  GROSSBAUM What IS your
under st andi ng of how Freedom rose to $34.81 at the
tinme of "best and final offer” from its origina
offer? It seems to be alnbst nore than a $9
per-case increase.

THE W TNESS: Vell, since we did not
have any cost and pricing data on the $25, because
we didn't ask for it, | don't know what the
differences were in those two.

JUDGE GROSSBAUM Wuld you have no
gquestion in your owm m nd about the accuracy of that
$25 figure?

THE W TNESS: As to whether it was a

figure that they could produce at, you nean?
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JUDGE CROSSBAUM No, no. That it was
the figure offered.

THE WTNESS: Oh, no. | have no --

JUDGE CGROSSBAUM That is not a typo
It was not $35.

THE W TNESS: No, no. No, | have no
question about that.

JUDGE GROSSBAUM  (Okay. The other thing
about the RFP, you have been asked sonme questions
about the award document and a provision raising the
ceiling of progress paynents.

THE WTNESS: Right.

JUDGE GROSSBAUM Ckay. Was a ceiling
on progress paynents sonething that was comonly
enpl oyed in MRE procurenents?

THE W TNESS: No. | believe this may
have been the first that it was enpl oyed in.

JUDGE GROSSBAUM Had you ever used a
ceiling in progress paynents in the RFP?

THE W TNESS: In the RFP for this
particul ar procurenent?

JUDGE CGROSSBAUM Yes, from your
recol | ection. You had been with the food director

for about five years.
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THE W TNESS: Ri ght. No, this is the

first time, | think, that | renmenber using it.
JUDGE GROSSBAUM Did you cone up with
it yourself?

THE W TNESS: Did | personally conme up

withit?

JUDGE GROSSBAUM  Yes.

THE W TNESS: No.

JUDGE GROSSBAUM  How did it get in the
RFP?

THE W TNESS: It was part of the
procurenment pl an.
JUDGE GROSSBAUM  (Ckay. Cross-exam ne.
MR. MACA LL: Thank you, Your Honor.
CROSS- EXAM NATI ON

BY MR MACA LL:

Q M. Bar kewi t z, goi ng to this
price-negotiation nmenorandum -- just a couple of
foll owup points -- you understood that DAR governed

this contract; did you not?

A Yes.

Q And were you personally famliar, sir,
with the DAR requirenents of paying 95 percent of
properly incurred costs that are allocable to the

contract?
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A Vll, | was famliar to the point that |
under st ood, you know, that that's the general theory
of small business progress paynents; yes.

Q And the theory underlying that is that
t hese progress paynents will, in fact, be a way of
financing a governnment contract; right?

A I t would be an assistance to a
contractor; sure.

Q And anal ytically speaki ng, your
understanding was, as far as a small business was
concerned, that they would be allowed this form of
financing up to 95 percent of incurred costs; right?

A VWll, they would be allowed progress
paynments up to 95 percent; and they would be
al l owed, | think, as opposed to a | arge business, to
get progress paynents on invoices versus paid costs
-- that type of thing. It was neant to be a benefit
to small businesses; yes.

Q And as far as that benefit to smal
busi ness goes, | take it you understood, as a PCO at
the time of the award of this contract, that this
limt would work agai nst the progress paynment clause
in the DARin the sense that it would not be, in the
true sense, 95 percent of contractor's total costs

incurred in the contract.
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A You are right. It would 95 percent up

tothat limt.
Q Did that trouble you at the tine, sir?
A It didn't, because we had approval of
the procurenent plan to do that.
Q You had governnental approval in the

sense of DPSC or DCASR?

A Well, up to DLA |evel

Q Ckay.

A And there was sonme DOD involvenent in
t hat .

Q All right. So you had governnent-agency

approval, as you say, for this L-4 clause limt.

A Yes.

Q Al right. But you did not personally
regard the DAR as being right out of the law at that
point; did you, sir?

A No; not at all.

Q Ckay. The DAR was, so to speak, the
appl i cabl e regul ati on, as you understood it.

A Yes.

Q Okay. Now with reference to a couple of
guestions that the Governnment counsel asked you
about in the context of the price-negotiation

menor andum | understand that this price-negotiation
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menor andum was your effort, or the effort of your

staff, to negotiate really what had been the back

and forth in terms of the Governnent position and

the Freedom position. |Is that correct?
A That's correct.
Q And you were --

JUDGE GROSSBAUM Do you want to use the
word "negotiate" or "describe"? Your question was,
"This was intended to reflect the back and forth of
his efforts to negotiate...” or "... his efforts to
descri be the back and forth negotiations."

MR  MACA LL: | stand corrected.
shoul d have said, Your Honor, "describe."

BY MR MACA LL:

Q Thi s was your best effort, \V/ g
Barkewitz, to describe, really, the give and take in
negotiations. |Is that correct?

A That's correct.

JUDGE GROSSBAUM Is this a nmenorandum
that is required by regul ation?

THE WTNESS: It is.

BY MR MACA LL:

Q And it would not be customary, would it,
sir, relative to a price-negotiation nenorandum to

di scuss progress-paynent treatnent; would it, sir?
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A Not unless it was negoti at ed.

Q Al right. And it would not be
customary to discuss what costs would be direct or

indirect in terns of a price-negotiation nmenorandum

woul d it?
A Yes. | don't see why not.
Q Ckay. Sir, do you recall giving sworn

testinmony in a case, Henry Thomas v. David Lanbert

and Bankers, leasing the Barnett Malaysia in Seattle

on March 15, 19907

A Vell, | renmenber being deposed.

Q Al right.

A At this point, |I don't even renmenber who
deposed ne, but it was one of several | gave around
the sane tinme for various governnent contracts.

Q Al right. And you understood, in the
deposition context, sir, that that IS sworn

testinmony just like --

A Yes.

Q -- the testinony you are giving here
t oday.

A Yes.

Q Sir, | refer you specifically to your

testi nony on page 187.

Your Honor, may | approach the bench --
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JUDGE GROSSBAUM  Surely.

MR. MACQ LL: -- and show the wtness
the testinony?

BY MR MACA LL:

Q | am going to ask you, sir, for the
benefit of the Board, if you were asked the
foll ow ng questions and gave the follow ng answers;
and | amreferring to line 15 at page 187.

JUDGE CROSSBAUM Is this recollection
refreshnment inquiry or is it inpeachnent inquiry?

MR. MACA LL: This would be inpeachnent,
Your Honor.

JUDGE GROSSBAUM VWhat did he say that
you want to inpeach?

MR. MACQ LL: That it was --

JUDGE GROSSBAUM Just now. | nmean,
what is he testifying just now?

MR, MACA LL: What he said just now is
that it was not customary -- that it was customary
to show what costs, whether costs were direct or
indirect in a price-negotiation nmenorandum

JUDGE CROSSBAUM Is that what he
testified to just now?

MR. MACQ LL: Just here now.

BY MR MACA LL:
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Q Sir, relative to this nenorandum of

negotiation that you have been referring to, were
you asked, at line 18, question: "WAs it customary
in a nmenorandum of negotiation to show what costs
were direct costs wunder a contract?" Did you

answer, "No, not usually."

A Well, not having reviewed this, all |
can say is, | nust have answered that way.
Q Al right. Sir, I want to take you to

sone of the other questions that the Governnent
counsel asked you relative to fi nanci ng.
Specifically, I want to refer you to the August 9,
1984, letter from Dollar Dry-Dock, which is the
Governnent's Rule 4 file, Exhibit 5. Coul d you
refer to that, sir?

A Ckay.

Q Sir, after having |ooked at that again,
do you now renenber that your received that August
9, 1984, letter from Dollar Dry-Dock shortly after
August 9, 19847

A Like I said, | -- having received sone
kind of a letter from Dollar Dry-Dock. Whet her it
was this one or not, | don't renmenber.

MR. MACA LL: Your Honor, | would ask to

refer the witness's recollection of testinony given
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on March 15, 1990, by showing him the testinony on

page 71.

JUDGE GROSSBAUM You do not have to
show hi m anything. Wy don't you read it?

MR. MACQ LL: Pardon ne, Your Honor?

JUDGE GROSSBAUM  Ask him a question if
he ever testified such and such.

MR,  MACG LL: Al right. Il will do
t hat, Your Honor.

JUDGE CROSSBAUM And if he denies
testifying such and such, or if he cannot recall

testifying such and such, then you can have it read

into the record. If he admts testifying such and
such, that ends your inquiry. Do you understand
t hat ?

MR. MACG LL: | understand.

JUDGE GROSSBAUM  Go ahead.
BY MR MACG LL:
Q Sir, I wll refer you to page 71.
JUDGE GROSSBAUM Just ask him if he
ever testified -- if he ever said sonething.
BY MR MACG LL:
Q Were you asked the follow ng question,
and did you give the follow ng answer? The question

| am going to hand you, which we have marked as
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Def endant's Exhibit 1511, is a copy of a letter from

Dol | ar Dry-Dock to DPSC, Attention: Thomas
Barkewi tz, and signed by Noel Siegert. "Did you
receive --

JUDGE GROSSBAUM | want you to do it
this way. | do not know what your Exhibit 1511 is.

You can establish that if you do not get the right
answer. Ask himif he ever testified -- see, | do
not know what his testinony is that you are going to
read from But all you are going to say is, "D d

you ever say this about this 9 August letter from

Dr y- Dock?"

That is all you are going to ask him
and he is going to say, "I don't recall,” or he is
going to deny it, or he is going to admt it. |If he
admts it, that is it. |If he denies it, then you go

ahead and you put it in the record. Then it stands
there and you have done whatever it is you think you
have done about i npeachnent.

BY MR MACA LL:

Q Did you testify, sir, that you received
this letter, this August 9, 1984, |letter shortly
after August 9, 19847

A | f soneone showed ne a copy wth ny

initials, | may have.
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Q You testified specifically on March 15,

1990, in answer to this question, "D d you receive
this letter, sir, shortly after August 9 of 1984?"
and you answered, "Yes, | did."

A | may have.

JUDGE GROSSBAUM Do you recal | ?
THE WTNESS: Not at this point, no.
BY MR MACG LL:

Q Sir, as far as that Exhibit G5 is
concerned, would you agree that you regarded that
letter fromDry-Dock as a qualified conmtnent?

A It was qualified to sone extent.

Q And specifically, you believed it was
qualified to the extent that it was not valid if the

contract was not awarded at $21.5 mllion; correct?

A The way this reads, | could read it that
way; sure.
Q Well, and that is what you testified to

on March 15, 1990; that that was a qualified
commtnment to the extent that you could not accept
it if the contract was not awarded at $21.5 mllion.
A And if | was the ACO | mght not have
accepted it.
Q Vell, let's talk about what you said to

the ACO at the tine. You told all the people at
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DPSC and your bosses at your agency that that was a
qualified conmtnment; did you not, sir?

A Well, if this is the letter that | saw
-- like | said, | did see a letter or sone letters
at sone point during the pre-award survey process.
If this was the letter | saw before the pre-award
survey was passed, there was a letter that was
qualified that | said was qualified to the extent
that | didn't think it would suffice for a pre-award
survey.

Q And you specifically told the ACO on
this matter, M. Liebman, did you not, in August or
Septenber of 1984, that you personally thought this

comm t ment, August 9, 1984, was qualified?

A If this was that letter, then | told him
t hat; yes.
Q As PCO you were not willing to accept

the August 9, 1984, letter as evidence of financial
capability on Freedoms part?

A Well, as PCO that wasn't ny function.

Q Well, but my question is, as PCO you
were not wlling to accept that as evidencing
financial capability.

A As PCO, | advised the ACO that | thought

this was too qualified.
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Q Al right. You did, at the time of the
negoti ations, discuss with M. Thomas, of Freedom
that you would be willing to give certain assistance
in getting progress paynents paid; did you not?

A Ch, | don't know if 1I'd say "in getting
them paid." W were wlling to call the ACO and
tal k about what we negotiated to try to clarify any
questions or problens he had.

Q And did you specifically tell M. Thomas
that you would be willing to help Freedom with the
ACO in whatever problenms he had in trying to
expedi te progress paynents?

A Well, whether that's the way we said it
to him we mght have; yeah. | nmean, we certainly
-- it was in our best interest to help him through
t he process; yes.

Q Do you recall specifically telling M.
Thomas that, yes, you would be willing to help him
try to expedite progress paynents on this matter?

A | don't renenber the exact words | used,;
no.

Q But woul d you agree that, in the general
sense, you told himthat you would, in essence, help

expedite the progress paynents?
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A |"d agree that we told himthat we would

do everything we <could to help him wth his
progress-paynents subm ssion in talking to the ACO

Q Al right. Is it a fair statenent to
say, sir, that a consensus energed anong the
gover nient al entities that Freedom should be
m cr o- managed by the DLA, the DCAA and the ACO?

A To the extent that all MRE contracts
wer e m cro-managed, yes.

Q Vel |, as far as Freedon s was
specifically concerned, there was that consensus,
wasn't there, M. Barkewitz, that Freedom would, in
fact, be m cro-mnaged by DCAA, DLA and the ACO?

A Well, the consensus was that, yes, we
definitely had to put very concerted effort 1in
managi ng the contract; yes.

Q Sir, with respect to the cost referenced
on the menorandum of understandi ng, which is F-17 --

A Yes.

Q -- with the exception of depreciation,

it was your understanding that all costs under this

contract would be direct costs. Is that correct?
A That may wel | be; yes.
Q Vll, that is what you testified on

March 16, 1990; isn't it, sir?
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A That's probably true, then. | mean,

right now!l can tell you that depreciation certainly
woul dn't be a direct cost.

Q But all other costs referenced on
Exhibit F-17 were, as you understood it at the tine
of the contract award, to be direct costs. Correct?

A Wl |, since Freedom had no other
contracts, that's probably true.

Q Al right. At the time --

JUDGE GROSSBAUM Ckay. So you
understood, in answer to that question -- do you
have F-17 in front of you?

THE W TNESS: | do.

JUDGE GROSSBAUM It is that one-page
menor andum  The category of manufacturing overhead
was understood to be a direct cost.

THE W TNESS: Those were probably all
direct costs in a single pool; yes.

BY MR MACA LL:

Q Sir, you cane to that conclusion during
the tinme of your negotiations and at the tine of the
award because Freedom was just starting as an MRE
supplier; correct?

A That's correct.
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Q And because they had no previous cost

experience; correct?

A As far as we knew, yes.

Q They had no other contracts.

A Ri ght .

Q Therefore, as you saw it at the tineg,

virtually everything he had was a direct cost

because he had no other contracts to spread the cost

over .
A Virtually everything. Most everyt hi ng;
yes.
Q Al right.
MR MACA LL: Not hing further, Your
Honor .

JUDGE GROSSBAUM  Redirect?
REDI RECT EXAM NATI ON
BY Ms. HALLAM
Q | would like you to refer back again to
the Governnent's Rule 4, Tab 9, reference to
Freedom s original offer
A Al right.
Q At the tinme the original offer was nade,
was Freedomin a different facility than the one it
performed the contract at?

A They were.
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Q Do you recall if that was a reason for
the |l ower price?

A It may have been, and | say that only
because there is a later reference in the
price-negotiati on nmenorandum that Freedom did submt

addi tional costs because of noving to the Bronxdale

bui | di ng.
Q So with regard to your nenorandum if
pr ogress paynent s wer e di scussed during

negoti ations, would that be reflected in your
menor andunf?

A It woul d be; yes.

Q s there a mechani sm provi ded under the
contract for increasing progress paynents?

A "' m not sure what you nean.

Q Was there a way by which the contractor
could increase the ceiling?

A Oh, there was that clause in the actual
contract that by delivering 100,000 cases, a ceiling
would go up $2 nillion

Q Was there a provision under which the
contractor could apply for increased progress
paynents above the 95 percent?

A There was, as | renmenber it, a provision

-- well, not a provision in this contract or
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anything, but there was a nethod of obtaining
approval for extraordi nary progress paynents at sone
hi gher |evel than 95 percent that was available. |
think you had to have approval at at |east the DLA
| evel .

Q Goi ng back again to your price
menor andum you said that the price nenorandum is
requi red by regul ati on?

A It is as far as | know.

Q Do the regulations provide for what

matters should be discussed in the menorandunf

A In a general sense that you have to
discuss or you have to describe all of the
di scussions -- all of the substantial or significant

itenms of negotiation.

Q s it required that special treatnent of
indirect costs be described in the pre-negotiation
menor andunf

A | f that was done, yes.

Q Does it require that unique issues be
di scussed in the pre-negotiation nmenorandunf

A Yes.

Q Going back again to your testinony
concerning the commtnent letter at Governnent's

Rule 4, Tab 5 --
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A Ckay.

Q -- you testified that you received one
or nore |etters or had seen one or nore letters
prior to the award of the contract?

A | had.

Q Do you recall -- and you had also
testified that there was at |east one letter that
was qualified to the extent that you raised that
issue wth the ACO?

A There was and, yes, | did.

Q Do you renenber what qualifications were
inthe letter that you were concerned about?

A Well, because | have this in front of
me, | think the qualification about the anobunt. I
don't know if this was a precise amount or higher
anount or what the case may be. It seens to ne that
there were other qualifications, but I don't
remenber what they were.

Q QG her qualifications than what is in
this letter at Tab 5?

A Yes.

M5. HALLAM No further questions.
JUDGE GROSSBAUM  Re-cross?

MR, MACA LL: No, Your Honor.
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JUDGE GROSSBAUM M. Barkewitz, we will
spend sone tine on Tab 9.

THE W TNESS: kay.

JUDGE GROSSBAUM Descri be your
under st andi ng of the procurenent to the Board. Do
you recall whether or not Freedom had been approved
as a plan producer for MRE-4?

THE WTNESS: | believe they had.

JUDGE GROSSBAUM Did they submt a bid
for MRE-47?

THE WTNESS: |'m sure they did.

JUDGE GROSSBAUM They did not get an
awar d.

THE WTNESS: That's right.

JUDGE GROSSBAUM VWere had their
| ocati on been, and where exactly do you comment in
your price-negotiation nenorandunf? What page is
there a discussion of the nove from one |ocation to
t he Bronxdal e buil di ng?

THE W TNESS: Ckay. That is on page 8
in the second paragraph. It says, "Freedom did,
however, submit costs of $650,000 for rehabilitating
t he Bronxdal e building." There m ght have been sone
ot her discussion in here about it. O fhand, | don't

know where it woul d be.
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JUDGE CGROSSBAUM What was  your

under st andi ng of where Freedom had been |ocated at
the tinme of the original offer?

THE W TNESS: | think they had been
| ocated in a plant at Hunts Point in the Bronx.

JUDGE GROSSBAUM Now is it wunderstood
that this would be a leased facility, the one that
t hey were noving to?

THE W TNESS:. Yes.

JUDGE GROSSBAUM  Ckay. Let's assune --
and this remains to be seen because we do not have
anything else in the record about it -- let's assune
that the relocation fromthe Hunts or Hunters Poi nt
facility in the Bronx to the Bronxdale location is
the major cause of Freedom increasing its first
"best and final offer” nore than $9 a case, which
i ncl udes the CFM since we do not know anything el se.
Coul d you describe as best you can -- would you turn
to page 2 of the price-negotiation nenorandunf?

THE W TNESS: (Ckay.

JUDGE GROSSBAUM  Wul d you describe to
the Board your recollection of the chain of events
which | ead fromthe reduction of the first "best and
final offer" of $34.81 a case, plus EPA, down to the

eventual lowering of the negotiated unit price to
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$27.72 and 1/2 cents per case between 2 August 1984
and roughly 6 Novenber or 8 Novenber 1984? Coul d
you, to the best of your recollection --

THE WTNESS: Yes. As best --

JUDGE CROSSBAUM -- and does the
price-negotiati on nmenorandum hel p you recal |l ?

THE W TNESS: el |, t he
price-negotiati on nmenorandum helps ne to recall to
the extent that when Freedom cane in with their
$34.81 offer and other variations of offers -- |
don't renenber at that point whether they had passed
a pre-award survey or not. But at some point after
they had passed a pre-award survey, we had an audit
performed. The audit came in with a certain pricing
range; the DCASR people put a pricing report on top
of that with a pricing range; and we set up our
pricing objectives, our negotiation objectives,
based on that.

| believe there was probably a second
audit, and | only say that because it talks in here
about Keith Ford and ne travelling to New York to
talk to the DCASR and the DCA people on an audit
that was perforned, it |ooks Iike, in early

Novenber. That audit was where we cane up wth our
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final range for price negotiations, and that 1is

where we woul d have negotiated the price of Freedom

JUDGE CGROSSBAUM Ckay. Could vyou
recall the circunstances -- well, let's digress for
a nonent. WAs an award made to RAFCO at the price

of $20.73 for the large quantity?

THE WTNESS: | believe it was.

JUDGE GROSSBAUM Was an award made to
Sout hern Packing at the price of $20.89 and 1/2
cents for the larger quantity?

THE W TNESS: No. | believe they
received the smaller quantity and probably received
an award for $22.82.

JUDGE CGROSSBAUM Now turning to
Freedom as best you can recall, what were the
events that initiated or stimnulated these successive
reductions in Freedoms unit price; and also explain
at what point in tine Freedom was persuaded that an
econom c pri ce-adj ust nent provi si on was not
appropriate for the contract.

THE WTNESS: All right. | believe that
we went back and told them right away that they
would have to bid or have to offer a price, not

including the following contracts or additional
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nmonies or EPAs or anything that was not in the
solicitation.

JUDGE GROSSBAUM  VWhat we have is three
successive offers, all of which are higher than the
final negotiated price, indicated as "B," "C' and

"D'" and the "best and final offer per case" colum

THE W TNESS: Ri ght.

JUDGE GROSSBAUM -- on page 2 of the
price-negotiati on nmenorandum Coul d you describe
the circunstances that Ilead to each of these
changes? Wer e t hey Governnment-initiated,
contract-initiated? How would they have cone about,
to the best of your recollection of the tine frane
in which this took place?

THE W TNESS: Well, as best | renenber
right now, | don't think they were successive. I
think they were all in one offer. | think it was an
alternative-type situation

JUDGE CGRCSSBAUM  Ckay.

THE W TNESS: The alternative being
$34.81 plus an EPA; and then as additional nonies or

foll ow ng contracts were added, the price reduced.
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JUDGE GROSSBAUM Ckay. So basically
these were all a conbination of a single "best and
final offer."

THE WTNESS: | think that's true.

JUDGE GROSSBAUM kay. So basically
the eventual price that was agreed upon was not sone
process of give and take, coming down from $34.81 to
$31 -- $32.85, sonething like that.

THE W TNESS: No. It was basically a
process of us receiving the audits, setting up our
ranges and then negotiating with Freedom based on
that, and meking the audit available to Freedom so
that they understood where we were establishing our
pricing range.

JUDGE GROSSBAUM As a former
contracting officer, could you explain to the Board
your under st andi ng  of the difference between
progress paynents, whether they be for small
busi ness concerns at 95 percent or for |arge
business concerns at a |lower percentage, and
advanced paynents?

THE W TNESS: wll, | don't know as |
ever got into a situation with advanced paynents.

JUDGE CGROSSBAUM Did you ever do a

cl osed-typed contract?



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

5-45

THE WTNESS: No, not that | renenber.

JUDGE CROSSBAUM Do you know what
advanced paynents are conceptual ly?

THE W TNESS: | know what they are
conceptual ly.

JUDGE GROSSBAUM Are progress paynents
advanced paynents?

THE W TNESS: No.

JUDGE CROSSBAUM Ckay. s there a
statute that prohibits the use of advanced paynents
in contracts specifically as otherwse -- by | aw?

THE W TNESS: I think that's true; yes,
Your Honor.

JUDGE GROSSBAUM Is it your view that
95 percent of progress paynents with small business
concerns does not nmean that the Governnment is com ng
up with all the noney for a contract or to performa
contract?

THE W TNESS:. Yes.

JUDGE CROSSBAUM Redirect ?
Re-redirect?

M5. HALLAM  No, Your Honor.

JUDGE GROSSBAUM  Re-recross?

MR MACA LL: No.
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JUDGE GROSSBAUM Thank you very nmuch

for your testinmony, M. Barkewtz. You are excused.
THE WTNESS: Thank you, Your Honor.
(Wher eupon, the witness was excused.)
JUDGE GROSSBAUM Does the Governnent

wsh to call any other witnesses on its case in

chi ef ?

M5. HALLAM  No, Your Honor.

JUDGE GROSSBAUM kay. | s Appel | ant
prepared to call its first wtness?

MR MACA LL: We are, Your Honor: Henry
Thonas.

JUDGE GROSSBAUM Before we take M.
Thomas's testinony, the Board has instructed the
parties to ensure that their w tnesses have before
them the docunents that they may be | ooking at from
time to time. The Board's recollection is that the
Gover nnent provi ded t hese docunent s to its
W t nesses. Is the Appellant satisfied that it is
prepared with its assenbly of docunents that this
witness is going to have you | ooking at.

MR. DETHERAGE: Judge, | believe so. |If
| could take a real quick |ook at this.

JUDGE GROSSBAUM  Ckay.
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MR. DETHERAGE: Yes. I think he is

going to |l ook at a few docunents.

JUDGE GROSSBAUM  Fi ne

MR. DETHERAGE: | think what we need is
t here.

Wher eupon,

HENRY THOMAS, JR
having been first duly sworn, was called as a
wi tness herein and was examned and testified as
fol |l ows:

JUDGE GROSSBAUM  Sir, would you be good
enough to state for the record your full nane,
giving the spelling of your |ast nane.

THE W TNESS: My nanme is Henry Thonas,
Jr.  Thomas, T-H O MA-S.

JUDGE GROSSBAUM In what city do you
resi de?

THE W TNESS: Munt Vernon, New Yor k

JUDGE GROSSBAUM And by whom are you

presently enployed and in what capacity?

THE W TNESS: I am basical |y
sel f-enployed. | am President of Freedom New YorKk.
| amthe -- that's it.
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JUDGE GROSSBAUM  (kay. Do you have any
other business enterprise of which you are a
princi pal ?

THE W TNESS: Yes. I own TFTF Capital
Corporation, the Technique Corporation. | own
Starchoc, smaller.

JUDGE GROSSBAUM  What |ines of business
are these other corporations in?

THE W TNESS: Basically real estate
hol di ng i nvest nent .

JUDGE GROSSBAUM | s Freedom New York,
presently a conpany that has operations?

THE W TNESS: No.

JUDGE GROSSBAUM  Go ahead.

Dl RECT EXAM NATI ON
BY MR DETHERAGE
Q M. Thomas, | would like to have just a

smal | amount of background. Are you married?

A No.

Q Do you have any chil dren?

A Yes.

Q How many?

A Ten.

Q And what was your enploynent between

1984 and 19877?
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A Bet ween 1984 and 1987, | was enpl oyed as
President of Freedom Industries and then Freedom
New Yor K.

Q Again, as a matter of background, can
you describe how you first becane involved with the
MRE Progr anf

A | first got involved in the Meals Ready
to Eat Program as a result of a phone call fromthe
Wi te House. | think it came from Paul ine Snyder
and Jack Watson -- asked ne, as a result of ne being
in the food business and having contracts with the
United States Departnent of Agriculture, to go out
to Chicago and |ook at the Anmerican Pouch Foods'
contractor who had the first MRE-1 contract in 1979
and to see if | could give them a hel pi ng hand si nce
they were having sone problens in food production.
That was ny first invol venent.

Q Ckay. At the time you first becane
actively involved in seeking an MRE contract, what
MRE contract was being offered?

A It was the MRE-1 re-procurenment of the
APF contract. They were termnated for default; and
| imediately, having seen and understood exactly

what the problenms was, | imediately put in a
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proposal to DPSC to becone the third contractor,
since there were three contracts.
| had visited Washington, D.C., daily
headquarters, and they said that they wanted three
contractors. They wanted to maintain three; and
they had just defaulted one, so that was ny
invitation to cone to the table.
Q Ckay. Wio were the two contractors that
were in the progranf
A It was three altogether. It was
American Pouch Foods, which | understood was first.
Then Sout hern Packaging and Storage was the second
contractor, and the third contractor was R ght Away

Foods out of MAI Il en, Texas.

Q Ckay.
A The first contractor was defaulted, and
the other two were there. The Governnent was

re-procuring the defaulted contractor.

JUDGE CROSSBAUM Do you happen to
recall where Anerican Pouch Foods was headquartered
or | ocated?

THE WTNESS: In Chicago, Illinois.

JUDGE GROSSBAUM Excuse t he
interruption. Go ahead.

BY MR DETHERAGE
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Q Dd you then becone involved in the
MRE-2 solicitation?

A Yes. | withdrew nmy offer from MRE-1
re-procurenment as a result of getting a letter from
Tom Barkewitz saying that if | withdrew, that they
woul d give ne all the necessary assistance under the
MRE-2 procurenent. So | built a proposal and
submtted it under MRE-2.

Q What happened with your MRE-2 proposal ?

A Not hi ng happened. The  Gover nnent
informed ne that they had awarded all the contracts
to RAFCO and SO PAK Co. and that | wasn't in the
| ndustrial Preparedness Program

Q Again, just as a matter of background
RAFCO and SO PAK CO., that is R ght Away Foods and

Sout hern Packi ng?

A Yes.

Q What was the Industrial Preparedness
Pr ogr anf?

A | later found out that this was a

Congressi onal mandated program that the Governnent
had to always have -- be ready to respond in the
event of a national energency; and that they were
going to take certain selected contractors and put

them inside of a program to maintain them to
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devel op them to make major mlitary weapon systens.

Q Wen vyou are talking about weapon
systens, what is an MRE?

A The MRE is "Meals Ready to Eat" that has
been designated by the mlitary services as a nmmjor
need or sonme sort of conponent that they had to have
in the event of nobilization. This is sonething
that you can't buy off the street. You can't get it
from vari ous people. It's got to be packaged just
such such, to withstand all kinds of heat and cold
and under water and all kinds of stringent tests for
dropping it out of helicopters and all that kind of
stuff. So therefore the Meals Ready to Eat had been
designated as a "mlitary essential item"™ | think
is the word they m ght have used.

Q M. Thomas, you described that you were
told that you needed to be part of the industrial
pl anni ng base. What did you do to beconme part of
t hat progranf

A | sent a letter off to DPSC, requesting
to be put into the Industrial Preparedness Program
since that's what they said | had to do. Once | did
that, they nobilized the DCASMA in New York to cone

out and do an industrial survey to see what facility
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| had, what capability |I had to participate in the
pr ogr am

Q Were vyou eventually brought into the
program as one of the | PP producers?

A Yes. | believe at that tinme we did
prepare all of the necessary docunentation. The
surveys were conpleted. The Governnent did allow us
in and made us a planned producer in the Industrial
Preparedness Program as a prine contractor planned
producer, | shoul d say.

Q Were there certain things you had to do
before you becane a prinme contractor?

A At that tine, it may have. But at that
moment, we didn't know it.

Q Ckay. At what point in time are you
tal ki ng about now, when you becane part of the |IPP
Pr ogr anf?

A We becane part of it, | believe, right
after -- right before MRE-3.

JUDGE GROSSBAUM Could you put a date

on that?

THE WTNESS: Sure. MRE-3 had to be in
late 1982, | would say. In '82 -- yes, late '82 or
md '82, is when we basically becane a planned

producer as a prime contractor planned producer.
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BY MR DETHERAGE
Did you submt a proposal for MRE-3?
Yes.

Can you tell us what happened wth that?

> O » O

Yes. After we becane a planned
producer, the Governnent then allowed us to cone in,
and they solicited us wunder ME-3 as a planned
producer, since we was one. Agai n, the Governnent
turned around to us and said to us that we were
going to have to have subcontractor planning in
order to participate. So all of a sudden now, |I'm
going toward, "Wat's this? This is a new
requirenment."

So we nobilized the DCASMA in New York
again, and this tinme |I had to go out and find all
the GFM subcontractors that's going to support this
prime effort and to get -- if | was going to do
500, 000 cases, then the subcontractors had to supply
me with various CFM that was going to be necessary.
| had to show that they had the capacity to actually
mobilize wthin 90 days and also get ne the
Governnment -furni shed material in tinme, wthin 60
days, for nme to actually deliver within 90 days the

end item
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So we went and had to unfortunately

educate all of the subcontractors to the Industrial
Preparedness Prograni and we were shocked, as a
result of this educating them because we thought
that they had done this prior for RAFCO and SO PAK
Co. Al'l of the subcontractors who were supplying
them said they had never heard of the Industrial
Preparedness Program and they never filled out a
subcontractor planning schedule, and this is the
first tine. So New York had to nobilize and show
everybody, which wasted a |lot of tine.

So by the tine we got that finished, at
the end of it, right as we were rushing to DPSC to
tell them that we were finished and got this thing
approved, and now we're the only prine contractor
that has all of the support material that they've
got to negotiate with us, they told us they awarded

the contracts to the other two and there's no room

for me.
JUDGE GROSSBAUM  This was MRE- 3?
THE WTNESS: This was MRE-3.
BY MR DETHERAGE:
Q So did you do any work on the WMRE-3

Pr ogr anf?
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A | junped up and down about it and nmade a
| ot of noise. The DLA headquarters |ooked into what
DPSC had done to ne; and they sort of peased ne by
saying, "Well, they've still got to award sone neat
contracts.” Cone to find out that they didn't think
that you were Wal sh-Healy qualified, and you' ve got
to be Walsh-Healy qualified in order to be a prine
contractor.

Wll, I'm putting up a little argunent
wth themthat 1'm a USDA supplier. | manufacture
school lunches for all these kids in Patterson, New
Jersey; for Newark; Westchester. I"ve got a
facility here that I'm making food, so that's
Wl sh- Heal y. They turned around and told ne that
I'd have to nmake sonething in this contract, a
retort pouch; and until | nake a retort pouch, that
"' m not considered WAl sh-Heal y.

"How do | get this done?" Wll, there's
sone nethods that the CGovernnent can sort of set
aside for [|abor-surplus areas, some conponent
subcontracts, to support the two contracts they just
awarded to the prinmes. So we quickly submtted our
proposal under those neat solicitations, and we got
negotiated with, and we were awarded two neat

contracts. | was in ny living room | didn't even



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

5-57

have that type of facility or any equipnent. So
with the award of that contract, |'m now off to
satisfying the Governnment requirenent that | Dbe

Wl sh-Heal y qualifi ed.

Q M. Thomas, did you eventually becone
Wal sh-Heal y satisfied?

A Yes. W  got al | the necessary
equi pnent. We went to Dollar Dry-Dock at the tine.
Dol lar Dry-Dock was not the bank that we used for
the neat solicitation as to show financial
capability. W used First Woman's Bank to do that.
But after | got these two awards, | went to Dollar.
| explained to them what was going on and that we
were lined up to becone a prinme contractor, and this
was a thing that | had to do in order to bring the
400 jobs to the Bronx.

VWhat we did at that point in tinme was to
bring Dollar on and to invest in Freedom as an
investnment. This is not |oan noney. They were not
| oans. So they invested in Freedom

We delivered on the contract, although
we did have a lot of problens on that contract with
the building that we had; and we subcontracted the

tail-end of the contract in order to conplete it.
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Q M. Thomas, to get started on the retort

contract, did you have to start a facility?

A Yes.

Q And where was that facility?

A We took the Hunts Point facility, which
was the old -- well, | shouldn't say old. It was
the Vita Foods facility. It was a $20 mllion,

200, 000 square-foot food processing building in
Hunts Poi nt, Bronx, New York.

Q After you conpleted the MRE-3 retort
contracts, what was your next proposal in the ME
Pr ogr anf?

A Since we was running out of ME-3 and
into MRE-4, as a prinme contractor in the Industrial
Preparedness Program we were solicited; and we
subm tted a proposal under MRE-4.

JUDGE CROSSBAUM Before we go any
further, could you tell wus, to the best of your
recollection, the dollar value of your two neat
contracts that supported MRE-3?

THE WTNESS: | think it was around $1.3
mllion or $2 mllion. It was very little. It was

not hi ng.
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JUDGE CGROSSBAUM What quantities were

you producing? Wre you producing the whol e pouch?
You nentioned a retort pouch.

THE W TNESS: Ri ght.

JUDGE GROSSBAUM  What exactly were you
pr oduci ng?

THE W TNESS: They awarded us a beef
stew contract and a diced beef with gravy contract.
So we had two neat-conponent contracts.

JUDGE GROSSBAUM These would be the
entree? But that would not be a conplete package;
would it?

THE WTNESS: No. Just the entree. The
retort pouch is just the entree, and it was
considered GFMto the other two subcontractors. But
it's not the neal bag. | nmean, if you want, Your
Honor, just for clarity, | could show you an MRE
pouch as well as a case.

JUDGE GROSSBAUM  That is up to counsel.
So you put together a conponent and actually sold it
directly to DPSC, and it was furnished to the MRE-3
prinme contractors as GFM

THE WTNESS: That's right.
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JUDGE GROSSBAUM kay. And you said

that the dollar value of these two contracts was
about $1 million each?

THE WTNESS: No. One of them was about
maybe $700,000 - $800,000, | think the beef stew
one; and | think the diced beef with gravy was $1.1
mllion -- something like that.

JUDGE GROSSBAUM  (Okay. And were these
actually produced by Freedom in the Hunts Point
facility, the fornmer Vita Foods plant, or was it
subcontracted out?

THE W TNESS: No. Initially, we had to
devel op and get the plant USDA approved. W brought
in kettles, retorts, and got all the necessary
gover nnent al USDA and FDA approvals for this; and we
actually started doing themin that facility.

Due to a tine constraint, as well as a
defect in the building that we didn't know -- |
think they call it a "hidden defect" or the piping,
the plunbing -- the city decided to fix the building
for us, all right, for our upcom ng MRE-4 contract
that we was tal king about. They dug up the floors,
and we had to stop producing. W couldn't produce,
so we nmade arrangenents wth, | think it was,

Sout hern Packaging for them to finish off and
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deliver it to thenselves and to Right Away Foods,

t he bal ance of our contract. W gave them letters
of credit and various financial mechanisnms to nmake
t hat happen.

JUDGE GROSSBAUM You indicated that
around this time, the early 1980s or even 1979, you
had been -- "you," neaning Freedom -- preparing and
selling school |lunches for the school system in
Patt erson, New Jersey?

THE W TNESS: Ri ght.

JUDGE GROSSBAUM  What was the facility
that you were using when you were providing school
| unches?

THE W TNESS: Al right. | had two
facilities. | had a facility at 16 North Street,
Mount Vernon, New York, which was about 5,000 to
6, 000 square feet, which was USDA approved; and |
was using that facility to do both these Wite
Pl ai ns, Mount Vernon schools. In New Jersey, | had
a 25,000 square-foot, USDA-approved plant that was
servicing Newark, New Jersey, and Patterson, New
Jer sey. W did sonme chicken dinners and various
di nners for Philadel phia, okay?

JUDGE GROSSBAUM How large a facility

was the Hunts Point plant?
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THE W TNESS: It was 200,000 square
feet.

JUDGE GROSSBAUM  How many stories?

THE WTNESS: One, wth a loft. It was
one story.

JUDGE GROSSBAUM Excuse t he

interruption. Go ahead.
FURTHER DI RECT EXAM NATI ON
BY MR DETHERAGE:
Q M. Thomas, | think you described that
you had submtted a proposal for the MRE-4 Program
A Ri ght .
Q -- at about the time that you conpl eted

the MRE-3 retort packages.

A Ri ght .

Q VWat was the result of your MRE-4
pr oposal ?

A W were informed by, | believe it was

Tom Barkew tz and M ke Cunni nghane, again, that they
had awarded the contracts to R ght Away Foods and
Sout hern Packagi ng, and there was just no room for
Freedom

Q At this point in tinme, was Freedom | PP

qualified?
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A Yes.

Q And they were one of how many |[IPP
pr oducer s?

A According to the D & F, Freedom was one
of three IPP prinme contractors at the tine.

Q And what was the effect on Freedom in
[ight of your MRE-3 work, of not getting the MRE-4
contract ?

A Wl |, t hat ef fect was devastating
because we were already up and running with retort
pouches. W had the nmonentum of the city of New
York there. W had training prograns. W |ined up
all kinds of noney. W had Dol lar Dry-Dock running
around, beating on their chests, telling the
community that they're bringing 400 to 500 jobs to
t own. W were training people for various things
and going through the solicitation, seeing exactly
what we would need as far as running this
200, 000- square-foot, MRE prine contractor plant.

So when we didn't get it, it's Ilike
flying an airplane and all of a sudden not getting
any fuel. All of a sudden, everything cones to a
screeching halt. How do you support it if you have
no business? So that's what happened to us. e

just got disconnected in sone kind of way.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

5- 64

Q M. Thomas, at the tinme you found out
that you were not going to get the MRE-4 contract,
did you have any debt or deficit as a result of the
MRE- 3 work you had done?

A Vell, what we did was we justified the
Gover nnent putting us into t he I ndustria
Pr epar edness Program maki ng us a plan producer,
maki ng us go through the subcontract of planning --
that whole drill that the bank also was involved in
with us as justification for spending all this noney
to fire up that plant. When we didn't get it, it
was a serious problem for nme, because we basically
turned it into an investnent. It was an investnent
that was just hanging there that we couldn't
understand why we wasn't being developed Iike
everybody el se.

Q You have used the term "devel op." Can
you descri be what you nean by that?

A Ckay. In nmy quest to figure out how to
get into the Industrial Preparedness Program | net
with various people at the Ofice of the Secretary
of Defense, DLA Headquarters. They brought in their
| ndustrial Preparedness specialists; they brought in

their Industrial Resources and explained to ne, in
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comng into the program if we were to be put into
this program that we woul d be devel oped.

In other words, they did not expect ne
to know how to do all the various things that the
mlitary want and to neet all the specifications if
it's not a commercial sonething that's automatically
doing, like my school Ilunches; that the MRE has a
uni que pack, a flexible bag, sonething that vyou
don't find in school |unches. The retort system
the thermal stabilization process is sonething for
the retort pouch. That is sonmething that is not, or
at the tinme was not, commercialized; and that the
entire ration system or unique system was sonet hi ng
that the Governnent would work with us and help
devel op us to becone a plan producer in the event of
war .

JUDGE GROSSBAUM Now you talk about
devel oping. You have earlier testified, before this
| ast question, that you wanted to be devel oped I|ike
the others. Who did you know in this business that
was being developed in the way that you expected
Freedom I ndustries to be devel oped?

THE W TNESS: Ckay. Ri ght Away Foods
and Sout hern Packagi ng were both devel oped, as well

as Anmerican Pouch Foods. When | went to Chicago and
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was tal king to Anerican Pouch Foods, that's where |
got the whole concept that this is a very unique
item that the Governnent had to develop these
sources of supply. | had |ooked at various
Governnent records where they had done certain
things to help develop Right Away Foods: I n areas
of getting a plant, in areas of nmaking sure that
they had certain-type personnel on board and
recruitnment process.

For Southern Packaging, | understand
that they did not have, at the tinme, a retort pouch
pl ant because they were comng off of a M
contract, and they were developed into the
Marionette. They let them develop this retort pouch
capability, along with them developing their new
ration-assenbly capability of the MRE versus the
MCI .

So the developnent stage of this has
been told to nme by various people of how the
Gover nnment had hel ped get Right Away Foods up on its
feet; Southern Package up on its feet; and had
attenpted, to the tune of about $25 mllion, |
understand, to get Anerican Pouch Foods. | believe
that was a $25 million loss on the Anmerican Pouch

Foods contract.
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JUDGE GROSSBAUM  Cont i nue.

BY MR DETHERAGE:

Q M. Thomas, in your last answer, you
describe the start-up of a facility for R ght Away
Foods. What was your understanding of the
rel ati onship between this devel opnent concept that
you have described and start-up costs and pricing
differential s?

A In other words, since this is a very
uni que type of a contract and is being done solely
for the United States Governnent -- it is not being
done for anyone &else -- that the Governnent
understood and wanted the MRE to be sort of
segregated. They didn't want anything else in that
pl ant . They didn't want anything else going on in
t hat pl ant.

They were very, very cautious about
letting us know that ny school |unches was not going
to be accepted al ong-side those rations, okay, and
that basically I wasn't in a position to try to do
both things at the sane tine.

The devel opnent of this thing here got
so intense wth discussions at DPSC that the concern
by DPSC of Freedom doing school | unches and

managenent, taking its time for other things other
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than the MRE Program was discussed with us -- the

bank, Peat Marwick & Mtchell, which is a big
accounting firm | had taken down to talk with them
at the time -- and it was all decided that we'l
just drop the school lunch thing, and we'll just be
devel oped and concentrate strictly 100 percent on
the MRE once it's awarded to us.

So that's the kind of devel opnent that
we were |ooking for; that we were walking into
sonething that we really wasn't sure exactly where
we were going as far as other than on paper. I
wasn't allowed to see other plants. |  wasn't
allowed to see what an end-item case | ooked Iike.
didn't even know what an end-item case, inside that
case, should look like at the time. | had to go by
just what was in these docunents and certain
mlitary specifications.

Q M. Thomas, you described your work on
the MRE-3 contract and the fact that you did not get
an MRE-4 contract. Wat happened, then, in relation
to MRE-5?

A After MRE-4 didn't cone along, | once
again junped up and down and went to the Departnent
of Defense, Industrial Resources. | conplained. |

put in protests; and we showed the Governnent once
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again that DPSC had once again not awarded us a
contract after we had done a survey for them
show ng that the equi pnent necessary to nobilize our
nation's resources was not available in the United
States, and specifically it was not available to
Ri ght Away Foods or to Southern Packaging in order

to respond in the event of a national energency.

The Pentagon's Industrial Resour ces
Department, as well as the Inspector General's
Ofice that | went conplaining to, | conplained
because | said that the tw contractors had

over-extended and had basically exaggerated their
nmobi | i zation capability; so therefore, wth that
comng to play, what they did was, they turned
around and basically told ne that next tinme the D &
F comes up to the Pentagon, they're going to nake
absolutely sure that there's fair play here and that

there is a third contractor going to be put in this

program
Q Were you allowed to nake a proposal for
MRE- 5?
A Yes, | was.
Q And when you say "D & F," do you nean

directing and findi ngs?
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A Det erm nat i on. Det erm nati on and
fi ndi ngs.
Q Was a determ nation and findings issued

*Wth respect to MRE-5?

A Yes, a determnation and findings was
i ssued.

Q And what did they provide?

A It was different than the other MRE-2, 3
and 4 solicitations, where the D & F required that

the contracting officer can nake at | east two awards

and use his discretion, | guess, in making a third
awar d. They took that discretion away from the
contracting officer and told himhe wll nmake three
awards and, specifically, that Freedom or -- maybe

he didn't say it, but there would be a cost-price
qualifier in the D & F for the |low bidder, for the
| onest one with the | owest quantity.

JUDGE GROSSBAUM  Excuse nme. Are any of
these D & FFs in the record?

VMR, DETHERAGE: Yes. This D & Fis in
the record at F-7.

JUDGE GROSSBAUM  Thank you

BY MR DETHERAGE

Q M. Thomas, you described the cost-price

differential. What do you nean by that?
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A One of the problens that I had
t hroughout trying to get into this program was
trying to figure out -- it's a cost dilenmm, okay?
This programis different in that the cost that's to
this programis direct to this program and to the
Governnment only; and any costs that |I'm going to
incur, | either have to incur it directly for this
contract and subsequent followon contracts that's
going to be for it since there is no comercial
outlet. So I'mcaught in what | call a dilemm.

| wote a letter to Tom Barkewitz in --
well, to Mke Cunninghanme in 1983 that described
this economc problem | had, and it was responded to
by Tom Barkewitz to ne.

Specifically, the cost-price qualifier
is the dilemma that | was caught in, that | talked
to the Pentagon about, is how does a person cone in
with all these heavy start-up costs and is given
only one contract? Does he front-end load all of
his costs on that contract, or does he spread them
over out years for that particul ar progran?

Now if that is the case, that we have to
spread them out, then | need sonething from the

Governnment to say that | am going to get contracts
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in the out years, because | can't use this start-up
and all this stuff for school | unches.

The other problem | had as a dil ema was
that this is an industrial nobilization program
They're telling wus that they need all this
nmobi |'i zation capability under this contract in order
to qualify to be into this thing; that if | can give
them so nmuch during war time, that | would then be
eligible to have a piece of the MRE solicitation.
coul d get an award based on ne saying that.

Well, that turns around to ne and |
said, "Well, okay, if that's the case, I"'mgoing to
need a 200, 000-square-foot plant that's called for
in the justification for authority to negotiate, or
| believe it says at |east a 150, 000-square-foot
plant with 3 mllion cubic feet of contiguous space,
is what |I'm going to need.

If this is what | need, do | build the
plant to just knock out these 600,000 cases, or do |
build a plant that's going to be for war tine in
case war breaks out and |1've got to expand right
quick? So | needed the Governnent to tell ne, what
do | do here. So I'mcaught in a dilenmm.

So when | got caught out there with the

Governnment saying, "Well, Henry's price is too
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high," the Pentagon turned around and they said,
"Well, okay, we can fix that. W'll give you a
specific cost qualifier." That nmeans -- to ne it
meant that if you' ve got 600,000 cases, your price
shoul d be higher because all of your costs have to
be | oaded on on a |esser volune versus these other
guys that were getting 2 mllion, 1 mllion, 1.5
mllion cases and their price was lower. So that's
what that whol e exercise at the Pentagon was about.

Q When you are tal king about these "other
guys,"” are you referring to SO PAK Co. and RAFCO?

A Yes.

Q Ckay. They had already established
their own facilities and been through several
contracts at this point in tinme.

A Yes.

Q M. Thomas, | want to now go to the
MRE-5 solicitation and proposal that you nmade, okay?

A Al right.

Q Can you describe what the first steps
were that you took in making a proposal on MRE-5?

A W got the solicitation. | | ooked at
it, and I imediately had a tinme frane to respond

So | put together a proposal right quick, the best |
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could, and submtted it to the Governnent at a price
of about $25 a case.

Q Was that the $25 original-offer price
that was discussed this norning in M. Barkewitz's

testi mony?

A Yes.
Q And what happened to that proposal ?
A That proposal was superceded by ne

bringi ng on expert people, such as Pat Marra who is
a CPA from Deloit, Haskens & Sells, who had
experience in start-ups and, you know, putting
t oget her these types of financial proposals.

Pat | ooked at what | had submtted and
said | had nade several errors, basically, or that |
didn't build in enough and that he could read in the
solicitation that says that we're supposed to have
the contract continue -- go 90 days after the |ast
case. If the Government required, it may even go
another 90 days, so it extended out another six
nmonths past its last delivery. He said none of
those costs were in there.

He also showed nme that, after he
reviewed sone specifications, there were certain
qual ity-control production and specialized equi pnent

that we were going to be needing that was only for
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this type of a business and that that had to be
accounted for in sone kind of a way. How was |
going to do this and how was | going to do that?

So we wote a letter to M. Barkewitz in
July or June of '84, letting him know that -- and
submtted a new DD 633 to him

Q What is a DD 633?

A A DD 633 is a cost proposal that has
various elenents of support of how you got your
prices; a cost price breakdown; work sheets.

Q Does it break down costs into different
cat egori es?

A Qurs did; yes.

Q And generally, just on a general basis,

what categories does it break the costs down into?

A It's broken down into materials; direct
labor -- | think it's called "purchase parts" or
sonething |ike that. Subcontracted itens could be
under "materials." G & A which is a general

adm ni strative; other costs; manufacturing overhead,
depreciation and profit.

Q As a result of M. Mirra' s advice on
your cost analysis, did you submt a new proposal ?

A Yes, | did.
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Q Ckay. Was that proposal submtted in
connection with the August 2, 1984, deadline that
was described in this norning s testinony?

A well, first | submtted it. It was sent
back to me by M. Barkewitz, saying that | have to

all ege a m stake, or sonething, and he would give us

anot her opportunity to resubmt, which we did. I n
August, | believe, we submitted a $34-a-case price.
Q Can you describe that proposal that you

made i n August of 19847
A Ckay. Based on the dilemma that |
di scussed earlier -- that | sent a letter to Tom
Barkewitz and M ke Cunni nghanme on in '83, and then
in '8 1'm still having the sanme dilemma with the
Pent agon people and DLA headquarters -- | had to
come back because | wasn't sure exactly what | could
get or what the Governnent was ready to put up on
the table. So | gave thema Plan A, | gave them a
Plan B; and | gave thema Plan C
Plan A basically was based on $34 a
case. | don't have it in front of nme, but | think
Plan B happens to have been a conbination of a
little |l esser one; but what | wanted was a one-tine
cost that the Governnment wll pick up so that |

don't have to worry about it in the out years. | f
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they would pick that up, that would help nme with ny

dilemma that | was in.

Plan C was sonething else. But they
all, I believe, contained an EPA, an econom c price
adjustnent, that | saw that the Governnent had

awarded to R ght Away Foods. They'd given them
econom c price adjustnents in their contracts. So
what ever that was, | wanted it, too.

Q Did one of your plans, one of the
alternative plans, include followon contracts?

A | believe it did.

Q At the time you made this offer, were
you aware of the L-4 clause?

A Yes, we were.

Q And what was the contract Iength that
was anticipated at this point in tine?

A | believe we had a 22 -- it mght have

been 21 nonths or a 22-nonth contract tinme frane.

Q Did that affect your cost anal ysis?

A Ch, yes.

Q How was t hat ?

A Well, what happened was, when Pat cane

back, he built in all these costs. He extended them
on the front-end, and he extended them on the

back-end of the contract and built up a start-up
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cost, as well as geared-down costs -- you know,
costs that's over

Now t hose costs were to be -- if we were
to get a followon contract, it wouldn't matter
because we'd have the people there so that you could
chop those off. But if a followon contract did not
come, then at |east those costs that's required by
the solicitation of being put on the table for the
Government to say yes or no to.

Q What about fixed costs, such as rent and
those types of itenms? Were they inpacted, and were
they analyzed in connection with the length of the
contract?

A Yes. They were also taken out with the
intent of saying to the Government that if a
followon contract is awarded right after to keep
Freedom going as a second contract, then all these
back-end costs can cone right off. |[If there's going
to be no followon contract, then the contract's
over at this point, we nust have sone noney out here
to basically cover the six nonths or so that's
gear-down -- you know, shut-down-type costs.

Q What happened after you submtted this

August 2 proposal, the alternative proposal ?
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A The Governnent immediately, PCO threw
us into a pre-award survey node.

Q Let me stop you before we go into the
pre-award survey, M. Thonas. W saw this norning
the conparison of your price to SO PAK Co. and
RAFCO. How do those prices conpare, and can you

descri be why they were different?

A Well, seeing it there, | would say that
the difference in prices is because | was a
first-tinme -- I'"'mthinking | hear you. 1'mgoing to
try to answer your question. | hope I do.

| was a first-time contractor; and ny
price of, let's say, $34, according to Pat Marra
was nore in line with the first-tinme price of RAFCO
and SO PAK Co. Really, | should go to RAFCO
because if you go back to their initial WMRE-1,
MRE- 2, and you watch what happened, the Governnent
gave them a lot nore noney since they was a snal
business comng into this thing, as they did
Sout hern Packaging. They justified that because it
was devel opnent costs. W had gotten all these
docunents from the Governnent and we saw what they
had done.

So in looking at the docunment that we

was |ooking at this norning, all | could see the
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difference is the sane thing that | would say that
I'"'m looking at a first-time supplier, who has not
depreciated or wote off many of his costs, because
if you stood up our costs, that $34, back to 1981,
'82, with Right Anway's costs, | think they would be
j ust about the sane.

Q What about the nunber of cases in the
contract? Did that inpact the price difference as
wel | ?

A Ch, vyes. The quantity that we had to

spread our start-up costs over was significantly

| ower . They only gave us or allowed us 600,000
cases versus, | guess, when Right Away Foods, on
MRE-1 -- | think they all had 600,000 cases. If ny

recollection serves nme correctly, there was about
$34, maybe $45 a case, conme to think of it. | think
they were at $45 a case. But at that point in tineg,
they had nore CFM to procure.

Q One nore background point before we get
to the pre-award survey. In your Plan A alternative
of $34 a case, approximately, what was the total

contract price?

A It was about $21 mllion on that
particular -- it was $21 nillion; and it was about
21 nonths, | believe.
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Q Ckay. Now let's go back to the
pre-award survey. What happened in the pre-award
survey?

A e had to show transportation,
production, quality control, AVI. Everybody cane up
and did an independent survey on ne. | brought in

vari ous people, and we passed all of them

We got to the financial analysis part of
it and, | believe it was, Bill Stokes says: "Wll
this solicitation contains a clause of L-4 in it.
That neans that the Governnent is not going to give
you the full 100 percent of 95 percent of progress
paynents; that the Governnent is going to give you
hal f. In other words, you're going to get 95
percent on the beginning of the contract, up to this
point, and then stop. Now what you have to do, you
know, in order to show financial capability to the
solicitation as witten, is you' ve got to cone up
wi th the other back-end of the financing."

Ckay. If that's what | have to do, we
talked to Mke Durso at Dollar Dry-Dock. W& went
down to DLA Headquarters, junping up and down about
it. That's when they gave us the exact |anguage to
use. The Novenber -- I'msorry, the August 9 letter

and the August 10 letter was the |anguage that cane
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out of DLA Headquarters for us to use and give back
to the pre-award.

The Cdause L-4 was that where Dollar
Dry-Dock told DLA Headquarters that they would put
up the $7.2 million and wite that letter back to
Tom Barkewitz, since it was their understandi ng that
the $7.2 mllion was to cone on the tail-end of the
contract; not in the beginning. Only 5 percent was
to cone on the front-end of the contract, whereas
the $7.2 mllion was to cone at that 50 percent
cutoff; and that, on the back-end of the contract,

was where Dollar would have cane to the table at.

Q Now you have nentioned an August 9 and
an August 10 letter. Let's start with just the
August 9 letter. | believe it is at F-12. It may
also be at Governnent's Tab 4. What is your

understanding of the circunstances of that letter,
how it was prepared and what was done with it?

A Al right. W went to DLA Headquarters;
and right after, | think it was July 30, | wote a
letter to CGeneral Connolly. Ri ght after that, they
gave us a form They said do it in this -- you
know, they didn't want us to use the exact words,

but they said, "This is basically the format." If a
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contract is awarded at this price, then we wll do

this. Ckay.

So Mke Durso said okay, and he went
back and talked with Bill Wheeler, Chairman of the
Board; and they ordered Siegert upstairs, which was
Noel Siegert, and told himwhat to wite and to get
it to us.

M. Siegert wote the letter. He gave
me a copy. He had one that he was putting in the
mai | box to Tom Barkewitz, and | proceeded down to
the Small Business Adm nistration. Unfortunately,
upon showi ng them --

Q Let me stop you for a second, M.
Thonmas. What is your understanding of how the

August 9, 1994, letter got to the Governnent?

A Tom Barkewitz -- Noel Siegert mailed it
to him
Q Can you describe the circunstances

surroundi ng the August 10 letter?

A VWen | got the letter from Noel Siegert,
at the tinme, Freedom had becone an SBA 8-A
contractor. It had been determned by the
Governnment that we were a socially and economically
di sadvantaged small business and that we did not

have the resources or capability to have economc
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dollars at our beck and call. So therefore the
Government put us in a special program called the
"8-A Program " that would allow themto help devel op
us and give us noney and get set-aside contracts in
order to grow

Q Let me just back up to one point. Wat
is your wunderstanding of what was done with the
August 10 letter? Wio prepared it?

A Dol | ar Dry- Dock.

Q And what did they do with it?

A They nailed it to Tom Barkewi t z.

Q The August 9 letter and the August 10
letter: what proposal did those two letters relate
to?

A Plan A

Q That is the $21 mllion or $21.5 mllion
contract price?

A Ri ght .

Q And again, can you describe the reason
you understood that it was necessary to obtain that
financing for that $21.5 mllion contract proposal ?

A Al | right. At t he tine, t he
solicitation had a Clause L-4 in it. L-4 limted
and put a ceiling on the amunt of noney the

Governnment was going to put on. By operation, DAR 7
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104. 35B covered the first and all costs, all direct
costs, allowable and allocable to the contract is to
be paid 95 percent. So therefore, Dollar only had
to put up 5 percent of the operating noney.

Clause L-4 |limted the Governnent and
stopped themat $9 mllion. So that neant, until we
get that ceiling out of the way -- and if we didn't
cone back with Dollar, then Bill Stokes was not
going to approve us that we had the financial
capability -- as the contract or as the solicitation
was witten on that day, we would not be approved.

So when Dollar canme and says, okay --
and this is at headquarters -- we wll bring and put
t he necessary back-end financing on the table, okay,
as long as we know the Governnent's comng up wth
the front-end financing, the beginning, and get this
contract up and running, because once the contract's
up and running, then Dollar's security would be
accounts-receivable financing. It will be all this
kind of financing. So Dollar was comng in wth
$7.2 on the back-end of the contract.

Q M. Thomas, what was your understanding
at this tinme -- and for that matter, at all tinmes --

regarding financing for the other 5 percent and any
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production or capital-type equi pnent that was going
to be depreciated?

A My understanding wth that was that as
|l ong as we got our 95 percent of all costs that was
direct to the contract, that Dollar or anyone el se
-- | had sone | easing conpanies, and |'ve never had
a problem getting equipnent. W would take, and we
did take, $1.5 million as a proposal to the
Government for a full-blown MRE plant. This is for
nmobi |'i zat i on.

Now we're conming to the table, and we're
going to cone out here and build this beautiful
nmobi | i zati on pl ant W th retorts, M t subi sh
machi nes, Traypack machines, SBA. The whol e nine
yards is going to be included in that equipnment, as
wel | as the assenbly.

The $1.5 million of production capita
equi pnent is self-collateralizing. Therefore, since
it is self-collateralizing, it's Iike an autonobile:

the bank wll give you noney on it basically
because of the value of the car, as long as you' ve
got incone. So based on us showing that we could
put $333,000 on the table out of the Governnent

toward that paynent, then there's no problem in
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financing the production capitalization equipnent,

if that's what you wanted to hear.

Q What was your understanding with respect
to your responsibility for outside financing wth
respect to the 5 percent and the capital equipnent?
You described with the capital equipnent that there
was a nmethod to finance that through |easing or
purchase over tine. Did you also have a simlar

understanding with respect to the other 5 percent of

the progress -- of the unpaid costs and perhaps any
cash fl ow?

A The 5 percent is covered because the
Governnment, in nmy contract, allowed that we could
assign this contract. There's an Assignnent of
Clains Act, assignnment of proceeds. It's an

assi gnnment where you can assign your contract val ue
to the bank. Based on us having a $2.2 mllion
profit sitting back there, the 5 percent of the cost
side of this thing was only $700,000. So we had no
problemw th that particul ar piece either.

JUDGE GROSSBAUM Did you believe that
t he Governnment was guaranteeing your proposed $2.2
mllion profit?

THE W TNESS: No. No, absolutely not.

BY MR DETHERAGE
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Q M. Thomas, | would like to go back and
focus a little bit nore on the pre-award survey.
You described some work M. Stokes did. That was on
the financial analysis.

A Ri ght .

Q What was Freedomis financial condition
at the tine that M. Stokes did his anal ysis?

A Freedom was about $2.2 million in the
deficit on the bal ance sheet. | | ooked at that as
being a start-up investnent, whereas from an
accounting view point, they put it as a negative
nunber because it hasn't been recouped. Ckay, fine.
But that was ny start-up nonies over in the ME-3
time frane.

Q And was that disclosed to M. Stokes and
to the Governnent?

A Oh, vyes. They knew that. Yes. They
knew that very well because it was dubbed "The Hunts
Point Mess,” as a result of the Governnent not
awardi ng us any followon contracts. They left us
out there, and that's what we called "The Hunts
Poi nt Mess" throughout the negotiations.

Q M. Thomas, what ultimately happened

with the pre-award survey?
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A VWhat we did wwth M. Stokes, in order to
get past that C ause L-4, was to have Dollar cone to
the table with a $7.2 mllion letter of conmm tnent
for $34 a case and with the understanding that we
will go to the contracting officer and see if we
can't get this ceiling Ilifted out of t he
solicitation so that it conformed nore to the DAR
regul ation than this L-4 cl ause.

Q Did you receive a recomendation
positive or negative, on your pre-award survey?

A Yes. M. Stokes dubbed this Dollar
Dry-Dock's noney a plug figure. It was the
di fference between the progress-paynment cash flow
and cash needed on the back-end of the contract. So
the plug figure, based on our negotiations, could
have been | ess, nore, whatever.

But we didn't know what it was going to
be until after we sat down and did face-to-face
negotiations or wuntil we reached sone sort of an
agreenent on what we was going to do with this cash
flow, because only the PCO | understand, could
accept the cash fl ows. St okes coul dn't. Si nce he
couldn't accept the cash flows, we had to present
themto the PCO and it was ny understanding that if

we showed hima need -- and that's what L-4 was al
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about -- if we showed himthat there was a need for

progress paynents, that he would increase the
ceiling. So therefore, that's what we did.

Q Did you receive a positive pre-award
survey recomendati on?

A Yes, we did.

Q And what happened -- | want to nove from
the pre-award survey on to the negotiations. What
happened in your negotiations after the pre-award
survey canme back positive?

A We immediately went into the Governnent,
saying that they wanted to get our price down from
$34 a case. It was not within their negotiating
range; that we should conme in wth "best and
finals." W had several nmeetings wth the
Government on this issue, going back and forth on
figuring out what these costs should be and how t hey
shoul d be cut.

Q And did the Governnent propose any
prices to you during these negotiations?

A We received a telephone call from them
in Septenber, where they offered nme a letter
contract for about $28 a case.

Q And did you accept that proposal ?

A No. W turned it down.
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Q Was that $28 a case based on what other
charts? For exanple, what type of progress paynent,
ceilings, what nunber of nonths in the contract?

A W don't know. They had worked it up

and down at DPSC, | guess, and they had offered --

called us up and said, "W'Il do a letter contract
w th you. We'll give you an award right now, but
we're going to put a ceiling of $28 a case." e

said no because there was too many ot her things that
was hangi ng out there that we wasn't sure of. Since
this was our first contract, we didn't know what we
were going to run into.

Q At this point in tine, had the
Governnent agreed to any different tine period than
the 21- or 22-nonth contract you described before?

A No. | don't believe so.

Q And what about L-4? Had they agreed to
any provisions on progress-paynent ceilings other
than the L-4 clause that you descri bed?

A No, they had not.

Q well, after you rejected the $28, or
approxi mately $28-a-case offer, what happened next
i n negotiations?

A | believe we had a face-to-face wth

them and we reduced our price to about $30 a case
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-- sonething like that. I'mnot sure. |'ve got the

menor andum of what the neeting was about.
Q If you refer to M2 -- it is in the
suppl enment file -- t hat may refresh your

recol |l ection.

A M 2?
Q Yes.
A Al right. Oay. Yeah, it does.

(Wtness reviews file.)

Q M. Thomas, can you describe the terns
of your Septenber 7, 1984, pr oposal to the
Gover nnent ?

A Yes. According to this docunent, we had
had a neeting on Septenber 5 with the Governnent and
that day, Septenber 7. \Wat we did was we reduced
our price, but we conditioned it on their agreenent
"that progress paynents wll be permtted on a
bi -weekly basis at the rate of 100 percent of
incurred costs, including the purchase of equipnent,
machi nery and other tangible fixed assets necessary
for the performance of the solicitation.” So we had
a conditional offer on the table.

Q You described -- maybe you did not
describe. What was the price of that proposal?

A This one was $30. 12 a case.
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Q Was there any term or provision for
addi tional cases as wel|?

A Yes, there was. It says, yeah, that
we'd get another 200,000 cases that we heard was
com ng down the pike at about $21. That woul d
effectively reduce our price, if they gave us the
addi tional follow on cases, to about $27.90.

Q And that would be for a total of over
800, 000 cases.

A That's right.

Q What was the contract |ength proposed in
the Septenber 7, 1984, proposal ?

A | believe at the tinme it was still at
the 21-nonth stage.

Q Can you describe how you were able to

| oner the price in your new proposal ?

A In this one?
Q Yes.
A | can't do it this nmonent, but | have a

br eakdown where we went from $34 to the $30. 12. |
have it in the file sonewhere of exactly what it
ent ai | ed.

Q Was it basically an effort of reducing

costs?
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A Yes. It was cutting fat. W were

refining our costs and getting better estimtes and
better handles on what these potential costs were,
you know, by having cost accountants re-look at it,
redefine it and try to give us a best estimte,
based on di scussions with the Governnent.

VMR, DETHERAGE: Your Honor, could |

approach the witness for one second and take a | ook

at that?
JUDGE GROSSBAUM  Sure.
(Counsel reviews docunent.)
BY MR DETHERAGE
Q M. Thomas, is anyone carboned on that
letter?
A No. No one 1is carboned on this

particular letter.

Q Ckay. VWhat was the next thing that
happened in the negotiations?

A The Gover nnent r esponded by

acknow edging the wre. As a matter of fact, if |

may, | would like to say that M -- | think it's 2
here -- is a letter that was sent or m ght have been
sent to Tomin this form and l|letterhead; but | do

know that the mailgramwas sent to him It contains
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the exact docunents, okay, as the M -- | guess

that's M 3.

M4 shows that the next thing that
happened is that the Governnent acknow edged recei pt
of ny revised offer and did not knock out the
conditional nature of the progress paynents being
paid 100 percent. Nor did they knock out the
request that equi pnment be paid in full. They didn't
knock it out at this point.

Q However, did they accept it at this
poi nt ?
A What | believe they said, they were

going to review it; and this canme from Capt.

Par sons.

Q What happened next in negotiations?

A After that, we, | believe, had to submt
-- they asked for "best and final"; so what we did

on Cctober 16 was, we put in a new DD 633 with ful
support. The Governnent then comenced an audit:
DCAA and pricing and everyone.
Q Let nme back up again. Can you describe
again, just for ny perspective, what the DD 633 was?
A A DD 633 is a pricing proposal; that it
contains the backup detail of each and every bit of

support necessary to have your proposal audited.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

5-26
MR DETHERAGE: Your Honor, | believe

that the DD 633 is |ocated at M6.
BY MR DETHERAGE

Q \V/ g Thonmas, can you describe the
categories of <cost that were set forth in your
Oct ober 16, 1984, DD 633 submission to the
Gover nnent ?

A Yes. It contained materials, direct
| abor, manuf act uri ng over head, gener al and
adm ni strative costs, depreciation and ot her.

Q What types of itens were included in the
manuf acturi ng and overhead costs?

A | believe that's wunder Iline item 3,
which is Schedule Three. It included all of the

executive salaries, accounting salaries, technical

sal ari es.
Q Is it broken down by line itenf
A Yes, it is on page 30. Ch, |I'"m sorry,

on M6, Schedule Three, which at the bottom says 30.
Q Does it include line itens for any types

of equi pnment or supplies?

A Yes, it does.
Q Can you descri be those?
A Yes. W  had pl ant and ground

mai nt enance, factory supplies. W had quality
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control equipnment and supplies. W had mai ntenance

equi pnent in there. W had receiving and war ehouse

equi pnent . We had building repairs. W al so had

aut omat ed bui | di ng, managenent and control systens.
Q And did you have lockers and office

equi pnrent and start-up supplies as well?

A Yes, we did, conme to think of it. Yes,
it is here.
Q Now vyou also have a schedule for

depreciation, did you say?

A Yes.
Q What equi pment did that relate to?
A Only the production equi pnent, yeah; the

actual production machinery and equi pnment that was
necessary for production.

Q And what was the significance of
including the production equipnent under the
depreciation schedule and including all the other
equi pnent -- for exanple, the quality contro
equi pment , the building repairs -- in the
manuf acturi ng overhead, general and adm nistrative
expenses schedul e?

A The Governnment could not pay for the
manuf act uri ng/ producti on equi pnment, but they could

give us a "sone-of-the-years nethod" on five years
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instead of "help us out on the front-end of this
thing here by giving us this type of a depreciation
met hod" versus doing a straight line. | believe in
a straight-line nethod, we would have gotten |ess
noney. Therefore, we put it in depreciation for
those costs there. So the $1.5 nmillion is for
depreciation of the capital production equipnent.

Q Can you describe the significance of
putting the production equipnment in the depreciation
schedul e, but putting the other equipnment in the
gener al and adm ni strative and manuf act uri ng
over head expense schedul e?

A Well, we put it that way, after talking
with -- well, putting it in there to the Governnent,
that this is what | considered the unique, one-tine
cost that | asked for under Plan B. Under Plan B,
said give ne, as | recall --

MR. DETHERAGE: Your Honor, if 1 could
approach the witness. | think this will refresh his
recol | ection.

JUDGE GROSSBAUM Is this a docunent
that is in the record?

MR. DETHERAGE: | am not sure if it is,

Your Honor.
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JUDGE GROSSBAUM  Way don't you show it
to the Government? It is 612. The other side is
entitled to | ook at any docunent the w tness uses to
refresh its recollection.

(Docunent is proffered.)

BY MR DETHERAGE:

Q M. Thomas, you are talking about your
alternative proposal. Does that refresh your
recol | ection?

A Yes. Yes, it does. Under this
docunent, on August 2, we wote Tom Barkewitz a
letter, basically talking about our cost proposal
and how it's designed. W were basically telling
him we had a cost disadvantage as conpared to the
existing MRE prinme contractors. But on this, on
page 2, it tal ks about --

JUDGE GROSSBAUM  Are you going to offer
this? He is not going to testify about anything
that he is reading fromunless it is in the record.

MR. DETHERAGE: Ckay, Your Honor.

JUDGE GROSSBAUM If it refreshes his
recollection -- do you want to?

MR, DETHERAGE: Yes. Let's go ahead and

offer it. | believe that is eight?
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MR, MACA LL: Your Honor, did you say

A- 127

JUDGE GROSSBAUM  This can be A-10.

MR DETHERAGE: Ckay.

JUDGE CROSSBAUM A- 10, for
identification, is an August 2 copy of a five-page
| etter dated August 2.

(The docunent referred to was
marked for identification as
Appel lant's Exhibit A-10.)
BY MR DETHERAGE
Q M. Thomas --

JUDGE GROSSBAUM Do you want to offer
t hi s?

MR. DETHERAGE: | was just going to |ay
t he foundation for what it was, Your Honor.

BY MR DETHERAGE

Q Is A-10 a letter that you wote to Tom
Bar kewi t z, the ~contracting officer at Defense

Personnel Support Center, on or about August 2, 1984

A Yes, it is.
Q - - in connecti on W th t he MRE- 5
solicitation and proposal ?

A Yes.
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MR. DETHERAGE: Your Honor, we would
offer this at this tinme.

JUDGE GROSSBAUM  Any voir dire?

M5. HALLAM  No, Your Honor.

JUDGE GROSSBAUM  Any obj ection?

M5. HALLAM  Just the general objection
that we raised before about not being provided with
it prior to trial.

JUDGE GROSSBAUM Apart from them not
identifying it, is this sonmething that t he
Government woul d cl ai m surprises then?

M5. HALLAM | do not know.

(Counsel reviews docunent.)

M5. HALLAM W have no objection.

JUDGE CROSSBAUM Very wel | .
Appellant's Exhibit No. A-10 for identification is
admtted as Appellant's Exhibit No. A-10.

(The docunent referred to,
havi ng been previously marked
for identification as
Appel lant's Exhibit A-10, was
received in evidence.)

BY MR DETHERAGE:

Q Now M. Thomas - -
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JUDGE GROSSBAUM Can | ask the w tness

a question about his?

MR. DETHERAGE: Sure.

JUDGE GROSSBAUM M. Thomas, you
indicated that you were President of Freedom
| ndustries. |s that correct?

THE W TNESS:  Yes.

JUDGE GROSSBAUM  How | ong had you been
President of Freedom |ndustries? When was that
started?

THE W TNESS: W started Freedom
| ndustries, | believe, in 1979 or '80; and | had
been Presi dent ever since.

JUDGE GROSSBAUM You were a salaried
of ficer?

THE W TNESS: Yes.

JUDGE GROSSBAUM You had an equity
interest?

THE W TNESS: At this tinme, | think I
had a 5 percent or 10 percent stake in it.

JUDGE GROSSBAUM Wo had the major
equity interest init?

THE W TNESS: MW wfe, Jacine, and
Dol l ar Dry-Dock. MW w fe had 91 percent, and Dol | ar

Dry-Dock had 9 shares. Then SBA, when we went SBA,
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they wanted ne to have sonme. | think Jacine gave ne

10 percent of hers. That knocked her down to 81
per cent . | had 10 percent. Dol I ar Dry-Dock had 9
per cent.

JUDGE GROSSBAUM Excuse t he
interruption. Go ahead.

BY MR DETHERAGE

Q Now M. Thomas, | want to refer you back
to the DD 633 form and your testinony regarding the
relationship of placing equipment in different
schedul es to your August 2 proposal.

A Uh- huh

Q Now you started to describe a proposa
where sonme costs were going to be paid up-front
Can you descri be that proposal and how that related
to the October 16, 1984, DD 633 proposal ?

A Ckay. On this docunent, page 2, it
describes Plan A with a fixed price of $34.81, with
an econom c price adjustnent. Twenty-one mllion
dollars; that's it.

Plan B is where we offered a fixed price
of $31 and change; and we wanted an economic price
adj ust nrent al so, except we al so wanted an i ndustri al
preparedness neasure -- a one-tine industria

pr epar edness neasure or sonme other funding fromthe
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Government to defray the initial one-tinme start-up
costs, because this is ny dilemma |I'm going back to.
| have to keep going back to this dilema of not
knowing how to treat this contract or what to do
with this thing unless we get follow on contracts.

| believe Plan C basically said the sane
t hi ng. I don't think | had an economc price
adjustnent in there, but it was a conbination -- and
that those two prices be valid if the Governnent
were to award followon contracts under DAR 3 216,
Bow |l eg 6, thereby assuring there would be no break
i n production.

So I"'mconstantly, | think, alerting the
Governnent to know that | can't just go out here, do
a contract that's in the sole interest of the United
States without them giving ne any kind of "where do
| have an outlet to recoup the investnent," because
that's exactly what | was already in, in the hole,
as a result of going out here being in good faith
spendi ng noney, firing up the Hunts Point plant, not

getting any assurances that there would be a

follow-on contract. Wien there was no foll owon
contract, | find nyself $2.4 mllion in the hole.
So | had to cover this in witing to

these guys to let them know, "Take your pick." Just
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tell me which way we're going to go on this thing,
and I'mready to go.

Q M. Thomas, | want to go back and focus
now on the October/Novenber 1984 tine period. You

had submtted the DD 633 formthat you descri bed.

A Ri ght .
Q What happened next in the negotiations?
A The CGovernnment took this and they sent

the auditors out. The auditors cane; Pat Marra took
them and did what he had to do. The production
people cane out again; quality control people;
transportation. W passed everything and satisfied
everybody; and they were going to take their results
and give them to the contracting officer for their
opi nions and suggestions on what we had said:
whet her we could support it or we couldn't support
it. So that's what happened next.

An audit was done, and | believe Tom Barkew tz
then called us in and tal ked about it. The audit
wasn't conpl ete; but he had enough that he asked us,
you know, that we could at that point drop our price
from $30.12 to $29 and change. | did that right
there at DPSC in a handwitten nmenorandum to him
that we went down to $29 based on further

di scussions with them and what could be done here.
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Q Did you then at sonme point enter into
face-to-face negotiations?

A Yes.

Q Ckay. Wo were the parties to those
negoti ati ons?

A Tom Barkewitz was there; Keith Fold was
there; Capt. Parsons was there. Capt. Parsons was
wal king in and out of the neeting. Pat Marra was
there and nyself.

JUDGE GROSSBAUM  Where were they hel d?
THE W TNESS: DPSC Conference Room W ng
E, or one of their work roons.
JUDGE GROSSBAUM  What city is that in?
THE W TNESS: Phi | adel phi a,
Pennsyl vani a.
BY MR DETHERAGE
Q Approxi matel y when did t hese

negoti ati ons take place?

A On 6 Novenber 1984.

Q And were they all conpleted in one day?
A Yes.

Q Can you describe what occurred during

t hese negotiations?
A The Government took our DD 663; and on a

line-by-line item they sat down wth the audit
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report and went over where we were high at and where
we coul d cut.

On the materials, on Schedule One, they
showed that we had a -- instead of wusing a cost
reduction of whatever we were using, | think they

said a 2 percent production |oss was about nornal

So since they said it, | had no experience init, we
wote down 2 percent | oss. "Just use that
calculation.” So this is the first information |I'm

getting from the CGovernnent as far as any guidance
on what the other two contractors are doing.

As | understand, the subcontractor's
audits cane back that some of these guys were
di gging Freedom at a higher profit rate than they
were charging the other two prine contractors. So
they told us that our costs should be about 12
per cent only, and we shoul d allow these
subcontractors only 12 percent. So we cut that out,
and we came up with a figure of $8.193 nillion,
okay? There.

So, | don't know, | got $50 k. M nus 50
k, SOPak -- oh, | know what that is. So on
Schedule A, we negotiated that it would be an $8. 193
cost for materials based on the audits and that they

woul d provide us with those audits if we have to go
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beat these contractors over the head when we talk to

t hem And that's exactly what we said. "Ckay,
fine." W took their word for it.

Q And did you continue Iline-item by
line-itemto go through and adjust costs one way or
the other as appropriate?

A Yes. On direct labor, we had $1.086.
W ended up with shaving just about $200, 000. W
ended up with $811, 000, and that's based on instead
of us putting in $5 an hour, the CGovernnent gave us
an average of $3.75, what they said the auditors
were at. Wiat we did was, we ended up going through
the nunbers and the people, and what have you, and

came up with $811,000. So we accepted that.

Q Did you change any of the categories?
A No.
Q Did any of the equipnment nove from one

schedule to the other or from one category to the
ot her ?

A No.

Q VWat was the final result of your
negoti ati ons on Novenber 67

A The final result -- these schedul es were
went over line by line -- was that we ended up with

a $3.5 or 3.6 mllion manufacturing overhead, a $1.8
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mllion G & A off of the Schedule Three. So if you

| ook at Schedule Three, you'll see that there were
sone adjustnents nade in certain categories. In
certain areas where they thought we were too |ow,
they increased it.

On Schedule Four, we ended up wth
addi ng $91, 000 because | think they told ne that |
had nmade a m stake and not put enough in for skids,
or ny price for skids was wong. So they added -- |
believe that was what it was. They added $91,000 to
t hat schedul e. It raised it from $71,000 up to
$163,000. So | checked that off and | put "DPSC, "
because |'m using their schedules, their auditors.
They know better than ne. So | said, "Ckay, fine."

They accepted outright our $333,000
depreciation. That's how we got to the cost side of
this thing.

Q What was the final price that was agreed
upon between Freedom and the Governnent during the
Novenber 6, 1984, negoti ations?

A The final price boiled down to $27.725 a
case or $17.197 mllion.

Q And this was different than your

Proposal Ainitially.
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A Yes. This is definitely different.
This is not Proposal A at all. This is a
conbi nati on of Plan B

Q Had you, at any tine since the positive
pre-award survey recomendation, gone through
anot her pre-award survey?

A No.

Q | notice this price is lower than the

letter contract price you said you had rejected

earlier --
A That's right.
Q -- in the negotiations. Wat is that?
A Well, what the CGovernnment had done was
satisfied ny fears. | didn't know what $28 was

going to cover at the tinme that they was on the
phone, telling me to take $28. This gave nme sone
rationale that I wasn't wal king out into outer space
with subcontractors that would not accept $8.1
mllion, with the Governnent telling me $8.8 is too
hi gh because of what they had done.

By adding all this cost in, | felt
confortable that | could go back to the auditors and
say to these people that, "W know for a fact that
you're charging nme nore profit than you are R ght

Away or SO PAK Co., or what have you. Therefore



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

5-41

you have to give nme the sane price at your front
door as you're giving them"™

So with these kinds of nunbers, and
especially on the |abor side where they' re saying,
"Here's what the other guys are really doing, and
here's what you should be doing," | felt better,
too. So | said, "Ckay, if that's what |'m supposed
to line up as, then we're going to get in step with
everybody else.” So that's why | accepted a | ower
price.

Q O her than the price ternms, what were
the other negotiated terns and agreenents that you
reached on Novenber 6, 19847

A What we did was, we cut back on the tine
frame from 21 nonths down to 14 nont hs.

Q kay. Let's just start with that one.
How did that affect the costs you would incur in
your contract?

A Well, instead of having rent run for 21
mont hs, rent was now going to be cut back by seven
nonths off the back-end of the contract; not the
front-end. So the back-end of the contract is going
to slide backwards.

| nstead of producing a |ower nunber of

cases per nonth, we're going to jack all the cases
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up to 100,000 even, okay, and get this thing ready
to go, because we're getting in nobilization node
basi cal | y, okay.

So therefore we ended up cutting a
21-month contract down to 14 nonths; and all the
costs, after you chop them all off, of course, are
what t hey now consi der t he "out period,"
out - of - peri od costs.

Also we had noved from Septenber. e
were in Novenber. So we had to knock off Septenber
and Cctober G & Ain start-up costs. So they had to
slide forward to Novenber.

So when you chop all that cost off and
that, now what they call, "out of period," since
it's no longer there, you end up with the price that
we ended up with

Q Okay. You have now described the | ength
of the contract and the price. Wat other terns did
you agree on during these Novenber 6 negotiations?

A Oh. What we did was, we told Tom -- Pat
Marra specifically told Tom Barkewitz that he did
not believe that we could finance this devilish
contract wthout getting rid of this or doing

sonething on the ceiling; that we had to have
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sonething witten or sonme sort of assurances that
the Governnent was to accept our cash fl ows.

As | was sitting there, Pat was talking
about the cash flows. He was going to, at that
point, factor in all these nunbers. W all went to
unch at this tinme. Pat was going to factor in the
cash-flow nunbers, and we would talk right after
[ unch.

Wl l, what we did was, Pat cane back and
said to them "If we can get sonme noney on raising
this ceiling, then we wouldn't need outside
financing -- not to the tune of what they're talking
about, because if he could raise the ceiling on the
back-end while we're in production, then we could
knock off our financing costs: our interest, our
this, our that. And that's exactly what was done.

Tom agreed to raise the ceiling after
the first 100,000 cases by $2 nmllion, and he agreed
to raise the ceiling by another $2 million after the
second 100, 000 cases.

Now with the conbination of cutting
seven nonths worth of rent and everything off the
back-end of the contract -- and the back-end of the
contract at this tinme is what Dollar Dry-Dock is

supposed to be funding -- you really, in essence,
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say, chop $3 million off the contract, whatever; $2
mllion, whatever.

Wiat was left there was, like, $4
mllion. That's all that was left when we cut it
down, from a cash-flow view point. Now when you
raise the ceiling by $2 mllion and raise the
ceiling by another $2 million, Dollar Dry-Dock is no
| onger necessary for the back-end of this contract.

Q Did you have any other agreenents? For
exanple, did you have negotiations regarding the
accounting systenf

A Yes. Tom Barkewitz, in that sane
docunent, noted to us that we had, in order to | ower
our G & A and manufacturing overheads, that we had
people in there, that we had consultants in there,
and we had a conputer systemin there. Tomsaid we
were going to have it one way or the other; we
wasn't going to have it both ways.

So therefore we elimnated the manual
personnel for doing accounting. W elimnated the
consultant team the people that we had for
accounting; and he negotiated and we negotiated for
a conputerized accounting system that would also
handl e the inventory. It would be an inventory

control, automated buil di ng managenent system
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Q Were the costs for that system included

in the G & A and manufacturing and overhead schedul e
attached to your DD 663 that you negotiated from
Novenber 67

A Yes, it is. It's alineitemthere, and
the line item was discussed in great detail as to
what it was the CGovernnent was going to be getting,
as well as that the Governnent, by paying these
costs on a one-tinme basis -- that | had to agree
that in the event | got a followon contract, that
we would not charge these one-tinme costs to the
Governnment; that in the event | got a followon
contract, that the Governnent woul d have the benefit
of not being charged for sonmething that was already
paid for.

So | think the term was used, that |
first heard, was quid pro quo. So we reached quid
pro quo, whatever Pat was tal king about; okay?

Q When you conpleted the negotiations, |

think M. Barkewitz testified about a nenorandum of

understanding this norning. Dd you sign a
docunent ?

A Yes.

Q And what was your understanding of the

menor andum of under st andi ng?
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A The nmenorandum of understandi ng covered

the cost categories, okay, that were to be included
in the contract as the cost of the contract. Since
there were no other contracts we had, that all these
were direct costs to the contract, and that al
these costs itself were to be ny definition of DAR
7104.35B -- was that these costs would all be as
i ncurred, okay? They would be allowable for
progress paynents.

So therefore all of this is what we call
"speci ali zed equi pnent," because as | understood the
DAR regqgul ation, defined "specialized equipnment” is
equi pnent that is purchased only for this contract,
is what the DAR says. So since it says that, then
all this equipnent was also in the line itens in
this thing here; and specifically what the docunent
sai d, the nenorandum of understanding said that this
is the cost that the Governnment had to -- where is
t hat docunent ?

Q | believe it is at F-5.
A F-5?

JUDGE GROSSBAUM  Are you tal king about
F-177?

BY MR DETHERAGE

Q Excuse me. It is at F-17.
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A Do | have the F file here?

Q You have part of it.

Let nme just read what that thing says.

(Wtness reviews docunent.)

A Ckay. The | anguage that nade ne happy
in here, it says, "The break out of cost elenments as
determined by the Governnent's negotiating team is
as follows." So it says they determ ned that these
are costs. Then all costs are direct to the
contract and this is it.

So since those itens are included under
manufacturing overhead at the $3.6 mllion, and
they're also included under the G & A as part of the
$1.8 mllion, then there's no dispute here. W
finally reached an agreenent in advance -- now this
may not be what you call an advance agreenent, but
it's at least an advance cost understandi ng so that
there will be no dispute in the back-end of this
contract as to what was going on here. So we signed
thi s docunent.

Q Did you subsequently sign an actual
contract for M7?

A Yes.

Q It is the supplenent file.
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A At M7. | went down to DPSC, and it was

noted that | did not have to sign it because, on box
18, a contractor was not required. But because DPSC
had sone phot ographers there and they wanted to take
sone pictures, when Tom and | sat down and the guy
was taking sonme pictures, and he had al ready signed,
the guy wanted another picture. So | grabbed the
docunent and said, "Let ne sign to it." They said
fine and | signed.

But it was only because of the pictures
that were being taken at the tinme, but it wasn't
necessary for nme to sign it because they had
accepted ny -- as they said here, they had accepted
my offer under the solicitation; and that was ny
offer. It was what we negoti at ed.

Q Wen was that agreenent signed by M.

Bar kewi t z?

A On 15 Novenber 1984.
Q Now M. Thomas, as you went forward from
this poi nt, what were your pr ogr ess- paynent

expectations based on the negotiations and your
di scussions with the Governnent in terns of what
time period your progress-paynment request would be

pai d?
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A We presented during negotiations, to the
Governnment negotiating team docunents that were
supplied to us by various people. One of themwas a
provision that says the Governnent is paying
progress paynents within 5 to 10 days and that
progress paynents was to be considered as invoices.

So we put themon the table; and | think
Tom says, "Well, Henry, | don't know about that.
You have to see Marvin Liebman. But if that's what

the policy is, if that's what our node is as far as

t hese progress paynents, then we'll do whatever the
policy says we're supposed to do. But Marvin
Liebman is the one that will be paying according to

what ever progress paynents is and whatever the rules
and the policy is."

Q The final contract, | believe you said,
was 14 nmonths? |Is that right?

A Yes, a 1l4-nonth contract.

Q What was t he schedul e for when
deliveries were to begin?

A If you want, | could show the Judge a
little chart that shows it, but it was fromJuly to
Decenber.

Q So you would begin deliveries in July

and conplete it by Decenber.
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A Ri ght .

JUDGE CGROSSBAUM Wy do we need a
chart? Did the contract say that?

THE W TNESS: Beg your pardon?

JUDGE CGROSSBAUM Wiy do you need to
show the Board a chart? D d the contract say that
expressly?

THE W TNESS: Yes. The chart, what it
does, is sort of give you the start of the
production and the delivery periods.

JUDGE GROSSBAUM Wth response to the
guestion, does the contract tell you when deliveries
wer e supposed to take place?

THE WTNESS: Yes, it does.

JUDGE GROSSBAUM July to Septenber of
what year -- July to Decenber of what year?

THE WTNESS: O 1985.

JUDGE GROSSBAUM Was this supposed to
be the first article?

THE WTNESS: Yes, it was.

JUDGE GROSSBAUM  When was that supposed
to be approved?

THE W TNESS: No |ater than January, |
bel i eve.

JUDGE GROSSBAUM  Go ahead.
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BY MR DETHERAGE:

Q Just to follow up on the Board's
guestion, when was the first article approved?

A Sonetinme in early January, | believe.

Q M. Thomas, just as a nmatter for
perspective, at the tine you signed the agreenent in
Novenber of 1984, what was the physical status of
Freedom Industries? Dd you have equipnent
operations going; that sort of thing?

A No. Freedom had nobody; not hing. | t
had Henry Thonmas, Pat Marra, naybe Linda and a few
ot her people. That was it.

JUDGE GROSSBAUM  Who is Linda?

THE W TNESS: Linda lglehart was the
Vice President of Adm nistration. She assisted in
all the putting together and formnulations of the
proposal s and to design the production operation.

BY MR DETHERAGE:

Q Could you continue to describe the
status of Freedonf? Specifically, | would |like you
to descri be what work needed to be done before you
could start production.

A Al right. At that particular tine,
when the contract was finally awarded, we could now

finalize all actions. In other words, we had a
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tentative agreenent, or | should say that we had a
| ease of the Bronxdal e Avenue building. That's all.
It was just a lease. | had to go in there and fix
it up and get it to mlitary standards and USDA
st andar ds.

W had to hire personnel. W had to
bring on staff, managenent staff, that would
negotiate with the subcontractors and people like
t hat .

W had to get a purchasing departnent, a
contracts departnent, a quality control departnent.
We had nobody.

W had to bring on all top-Ievel
managenent ; we had to bring on all m ddl e
managenent; and we had to start training people,
based on specifications that we had in a book.

Q M. Thomas, you described the facility
that you had | eased and that it needed sone repairs.
Can you describe what kind of repairs were needed
and why they were necessary?

A The building that we had was a
400, 000- squar e-f oot pl ant ver sus t he
200, 000-square-foot plant that we had recently |eft
out of Hunts Point. W had already cleaned up the

Hunts Point plant, put a lot of noney into it
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cleaning it up; and we were now noving over to a
400, 000- square-foot plant that was basically the

Gistedes building for 7-11, Southland Corporation

It was dirty, filthy, cracked pipes, not
wel | lit. It didn't neet any ki nd of
governnment - food specification, and that plant had to
be conpletely revanped in order to neet the
specifications set down by the U S. Departnent of
Agriculture, as well as the AVI, which is the Arny
Veterinary Service.

JUDGE GROSSBAUM  Where is Bronxdal e?

THE W TNESS: It's in the Bronx. It's
in the North Bronx -- not North Bronx. It's in the
m ddl e of the Bronx, right north of Treenont Avenue
versus the South Bronx, which is where the Hunts
Poi nt pl ant was.

BY MR DETHERAGE

Q M. Thonas, you described sone repairs.
Did you do things, for exanple, I|ike painting and
repairing pipes? |Is that the type of work you were
doi ng in cleaning up?

A Yes. Part of the proposal that we had
*negotiated with DPSC called for us to hire various

mai nt enance people on the front-end of the contract
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to basically get this building and get this

equi pnent set up and get the building in shape.

Q Ckay. You described that you had to
begin training enployees. What was your enployee
base at that tinme? Were were you going to get your
enpl oyees?

A On the day of award, we had absolutely
no one. W had to go into the Bronx or into the
area and recruit |ow paying people because we only
had $3.75 as an average, so we had to start sone
people off at probably $3.50 and other people off
at, say, $4 as supervisors and try to train these
people in getting the production, quality control
packagi ng and packi ng and various things in.

JUDGE GROSSBAUM  What was the statutory

m ni mum wage i n Novenber of '84?

THE W TNESS: | believe it was right at
$3.25 or sonething. It was right about that, |
t hi nk.

JUDGE GROSSBAUM  Go ahead.

BY MR DETHERAGE

Q Now M. Thomas, finally, just to wap up

this picture of where you were when the contract was

signed and what work you needed to get done, what
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did you have in the way of equipnment and what did
you need to procure?

A Ckay. In the way of equipnent, | had
retorts that we had purchased under the first MRE
meat contract. | had giant Kkettles. | had all
USDA- approved quality control equipnent. We had
basically a retort operation ready to go.

W did not have anything for assenbly,
i ke cracker assenbly, vacuum nachines; none of the
desi ccation equi pnent that is necessary for the MRE
W didn't have any of the packaging lines, the
final -assenbly conveyor belts, nor the sealing
machi nes that would be used to seal the neal bag.
We had not hi ng.

Q | would Iike to nove fromwhere you were
to what you did after you signed the contract. Can
you describe, just very generally, the first
progress paynent, when you submtted it and what it
was for?

A Al right. F-1 is identified as on
11/ 15. W went back and gave it to Marvin Liebman
for $100, 000. That represented 95 percent of just
the rent. The rent, | believe, was $120,000; and

Pat had submtted or got sonething together there
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and put it together. | signed it and we sent it to
Marvin Li ebman. He says okay.

W had just signed the |ease. W had

just incurred this cost. Here's our progress
paynent . Let's get the show on the road -- and he
rejected it. Well, he didn't reject it. What he

said was, "W'll see.” And nothing happened.

Q Ckay. After you submtted the first
progress paynent -- this was a Freedom Industries
progress paynent, correct?

A Ri ght .

Q What happened next in the contract?

What was the next major event?

A I bel i eve we had a post - awar d
conf er ence, al | right? At the post-award
conference, the Governnent, all of its various

di vi si ons, cane in and wanted to review the

solicitation and what our responsibilities were.

One question was asked -- it was from
Marvin Liebman -- if | understood all of the
contract clauses under the contract; and | said
"Yes, | do." | turned around and asked him does he

understand all the clauses of the contract; and he
said yes, he do. Tom interjected, "Well, if you

don't, he does." | said fine.
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Q Before we go further in what happened at
that neeting, can you just describe generally who
was there and where the neeting took place?

A The neeting took place in the conference
room of the Bronxdal e Avenue buil ding. There was no
heat . | believe there was water running, but the
heat wasn't. The boiler wasn't going. W had still
to put fuel oil in it. So we had it. The
Governnent canme and it nust have been 10, nmaybe 15
Governnent people, | would say. It was quite a few
| think | had about five or six people that | had

nmustered up to cone to the neeting.

Q Ckay. What el se was discussed at this
nmeet i ng?
A Well, | believe quite a few things were

di scussed, but specifically we notified or was
telling the Governnent that we wanted our progress
paynment paid so that we can denonstrate the 95
percent of incurred cost to the bank.

Q At this time, had you resubmtted the

progress payment ?

A No.
Q Ckay.
A And that if we could get the first 95

percent progress paynent, that would show the bank
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that, yes, what | amtelling themis, in fact, true:
that the Government will pay 95 percent of incurred
cost, which is their end, and all we have to put up
is our 5 percent of that, which is the 5 percent,
and that we were waiting -- because we had shown the
bank that there was a 5- to 10-day policy that the
Governnment was going to do, we believed, and that
once they made the paynent, made it directly to us,
we would put it in our bank account and then I would
finish nmy negotiations with the bank.
It would either be Dollar Dry-Dock or it
woul d be Broadway Bank & Trust in New Jersey. I
wasn't sure which one | was going to go with. Even
though Dollar was an equity investor, there was no
requirenent that | had to borrow from them because
their rates were substantially higher than Broadway
had given us in the past.
Q Ckay. Wiat ot her issues were di scussed?
A | would say that GFM was di scussed, when
it was going to cone in. TomBarkewitz said that he
was going to be sending us a schedule, which he did,
of all the purchases he had nade under the prine
contract of GFM and when the GFM was going to

arrive and who it was going to cone from
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Q Was there a discussion at this neeting
of any requirenents -- for exanple, physica
progress -- before a progress paynent woul d be pai d?

A It may have been, and we said to him --
| believe it was. Wat | said to him was that,
"Physi cal progress is being nade because, one, |'ve

al ready started hiring people.”

Q Who raised that concern?

A Mar vi n Li ebman.

Q What did you tell hinf

A W broke out the cash flows again,
showng him that the physical pr ogr ess, one,
according to the proposal that we'd put in, was that
we woul d have rent and we woul d have sone sal ari es.
That's the physical progress; and we have rent and
we have sal aries. That's it. That's the physica
progress that we're doing.

The next nonth, we would do sone nore.

These people would then get their conputers and go
to starting to setting up the accounting systens,
and they would go start setting up the inventory
control systenms to manage all this G-M and CFM
That's in the proposal.

Q And what did M. Liebnman tell you?
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A M. Liebman said that until there was
direct labor incurred and direct and raw material s,
that he did not believe that there woul d be physical
progr ess. O course, this sort of shocked us, but
he said that they would ook into it further. Their
| egal departnent said they would look into it
further.

In the neantine, |'"'m standing here
telling the banks that, "My progress paynent is in.
|'"'mready to borrow sone noney. |'mgoing to do an
assi gnnent . The progress paynent is comng right
away, according to this contract.” And not hi ng
happened.

Q | do not want to junp ahead too far, but
just on this one issue, the requirenent of physical
progress under the contract, when did you first
| earn that that issue had been resol ved?

A It was not resolved wuntil the DLA
Headquarter's neeting sonetime in March, where
Marvin stopped saying that he had to have direct
| abor and raw materials. At that neeting is when he
said it was a dead issue. "I"'m going to now pay
based on incurred cost."

Q Did M. Liebman tell you at any tine

during Decenber of 1984 or January of 1985 that he
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had resolved this physical-progress requirenent

i ssue?

A No, he did not.

Q Were there any discussions at this first
pre-award or post-award neeting regardi ng financing?

A Say agai n?

Q Were there any discussions at this first
post-award neeting that was held at the Bronxdal e

facility regarding financing?

A Yes.
Q Can you descri be those di scussions?
A Yeah. W  went over, agai n, our

under st andi ng of the DAR clause and that DAR neant
that they were going to be putting up 95 percent of
all incurred costs that were all ocable and all owabl e
under the contract. W said that we had taken the
menor andum of wunderstanding, the DD 633 break out,
and that becane our accounting system Those are
the elenments that's in our accounting system and

each and every one of those is what we're going to

bill to.

So as we incurred costs under those
particul ar line items -- automated  buil ding
managenent, if that's what it's for; if it's for

salaries, G & A, whatever it's for -- we're going to
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be categorizing them accounting for them in the
sane identical way that they all broke out.

Q When you say "broken out," you nean in
the DD 633 fornf

A That's right; in the DD 633 and in the
menor andum of under st andi ng. The menorandum of
understanding is really a recap of the front of the
DD 633. Those are ny line itens. You know, you
don't see purchase parts in there, and you don't see
sonme other various itens that's nornmally in a DD 633
maybe, because | put those in there and that's what
we were working from since it was ny proposal. So
that's what we basically discussed. No one had a
problemwith it.

As far as submtting the <cost, the
progress paynents would be billed the sane way that
we negotiated it. The 95 percent is what we
expected and that we would be putting up 5 percent,
according to the cash flows that were submtted to
t he Governnent. So since they had the cash fl ows,
we thought it was okay.

Q Were there any denmands nade of Freedom
at that first post-award neeting?
A No.

Q What happened next after that neeting?
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A We had another neeting down at DCASR,

New York, with Marvin Liebnman and with Guy Sansone

and with sonme ot her people from DCAA.

Q Ckay. Let ne stop you here. Who is Quy
Sansone?

A @Quy Sansone was an auditor from part of
DCAA.

Q And DCAA is Defense Contracting Auditor
Agency?

A Yes, Defense Contract Audit Agency.

Q And who was present for Freedonf?

Pat Marra was there; nyself. | was

there. | believe Linda Iglehart was there. | also

believe that we had the landlord' s representative at
that neeting, Walter Freeman. He was there.

Q What happened at that neeting?

A They couldn't find the cash flows that
we had given to M. Liebman. He said he had sent
them over to DCAA They said they'd never seen
t hem So we gave them another copy. W gave M.
Li ebman a copy. He passed them down to DCAA. Quy
Sansone grabbed them and threw them back up to the
other end of the table, to Marvin Liebman, and told

himto send themthrough official channels.
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Q Were there other 1issues discussed at
t hat neeti ng?

A VWll, other than we're trying to get
this thing resolved on paying us our progress
paynents so that we can show our |andlord, who had
promised ne $2 mllion, as well as all ny banking
sources, what the ternms of the contract was, that's
basically what we were stuck at. W were stuck
right there, trying to get Marvin, who wanted DCAA
to audit this thing according to the way it was
negoti ated, and they, throwi ng our papers around.
I'"'m not sure what else was really discussed. | t

m ght have been sonething el se, but that was nmy nmain

i ssue.

Q And when was this neeting?

A This was right after the post-award
conference; maybe the next few days after. There

m ght be sonmething in the file.

Q What happened next after this neeting?
A The next basic m | estone woul d have been
$9 mllion, until | got the first 100,000 cases out.

One of the things | said to people is,
"The Governnent has to give ne $9 mllion for nme to
get the first case out the door, okay?" That upset

M. Liebman to no end. So | said, "Ckay, M.
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Li ebman, the Governnent is going to give nme $9

mllion to get the first 100,000 cases out the door,
then. Okay?"
So I got $9 mllion to get the first

100, 000 cases out the door. Then | get $2 nillion

to get the next 100,000 -- when | get the next
100, 000 cases out the door. So in essence, the
Governnent is going to get 100,000 cases. |'m going

to have an $11 nillion progress paynents ceiling
On the second one, it goes up another two, to $13
mllion.

So the basic mlestone would be, the
Governnent would be giving me $13 mllion in return
for 200,000 cases, okay? So those are the kinds of
paraneters | was working wth, according to the
negoti ations that we had; and the way that it fell
out by operation; and by operation of the progress
paynments clause, when you applied it; when you
applied the L-4 clause in there and the cash fl ows.

So therefore, this is what | was telling
peopl e. Peopl e were saying, "Okay. Fi ne, Henry.
| f what you say is true, you' ve got $2 mllion. |If
what you say is true, you' ve got it."

The problemis, if what | say is true

was not being confirnmed but by one source, and that
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source was by Tom Barkewitz -- or Keith Fold down in

Phi | adel phi a woul d say, "Yes, we did negotiate this.
Yes, we did this. Yes, that's ny signature. But
see M. Liebmn." So when M. Liebman would be
call ed, that ended that discussion.

So what | did was, | stopped calling M.
Liebman and | referred Suburban Bank to Aaron
Recusen, who had taught nme in school about Defense
contract financing progress paynents and what the
obligations of the Governnent was. W call him
Pr of essor Recusen. | would send them to that |aw
firm to confirm what the Governnent's obligations
wer e.

Based on that, Suburban Bank sent ne
$1.5 million. Then they gave me another increase of

$2 million.

JUDGE GROSSBAUM Subur ban Bank of
wher e?

THE W TNESS: | think they're here in
Vi rginia. It's in the file right over there. I

think it's a part of one of these docunents. I
believe they're here. They're around here sone
pl ace. They do governnent contract financing.

BY MR DETHERAGE
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Q M. Thomas, did there come a tine in
Decenber that demands were nmade by M. Liebman
regardi ng financing?

A Yes.

Q Can you describe when that occurred and
what hi s demands were?

A M. Liebman said he does not want to
hear from a Bill Robbins, even though Bill Robbins
may be a millionaire with $5- or $6 mllion in the
Bank of California. He did not want to hear from
Ri chard Penzer.

Q Before we get to who he wanted to hear
from did there come a tine prior to that that he
described to you what he wanted to hear and what
financing he was going to require?

A Vwell, what he did was, he said to ne
that he was going to Dollar Dry-Dock |ooking for the
$7.2 mllion. Dol lar Dry-Dock is not obligated to
put up $7.2 mllion, and we sat him down and
expl ained the entire procedure of what happened. W
told him about Cause L-4 in the solicitation;
pointed to page 7 of 7, where the contracting
officer had raised it to $4 mllion, and told him
that basically replaced Dollar Dry-Dock. "So why

are you going to Dollar Dry-Dock |ooking for $7.2
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mllion? W just left Dollar Dry-Dock, telling
Dol l ar Dry-Dock that we needed 5 percent, which is
$700, 000. "

So all of a sudden, ny credibility went
out the w ndow. When the Governnment got on the
t el ephone and called up Dollar Dry-Dock -- and Noel
Siegert quickly ran up to Bill Weel er, the Chairman
of the Board, and to Mke Durso, the Senior Vice
President -- they called nme up and says, "Henry, the
Governnent's on the phone saying that you' re wong;

that instead of $700,000, 5 percent, you need $7.2

mllion." | said, "They're wong."
So all of a sudden Bill Wheeler says,
"Henry, |1've got to take ny hands off of this. I

really got ny hands snmacked by giving you $1.4
mllion." The FDI C smacked his hands for starting
us up in Hunts Point. So he said, "I'm going to
| eave this in Noel Siegert's hands because he signed
the thing. Let himgo worry about dealing with M.
Li ebman. "

So at that point, | sort of got cut off
fromthe Chairman of the bank. | was left w th Noel
Siegert saying that he believed M. Liebman; that
M. Liebman has nuch nore experienced in these

things; and that Henry Thomas don't know what he's
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tal king about; and that he's not going to get this
bank involved with ne, saying that | need 5 percent
of the contract, which 1is $700,000; and the
Governnent saying that they're not going to put 95
percent up until October -- in July, when we started
direct | abor.

So | was caught between a rock and a
hard place; that | was just ushered out of the
Chairman of the Board's offices. At that point, |
got to go sonewhere el se.

JUDGE GROSSBAUM  Let ne ask you this --
we wll get back to it in awhile -- was there any

direct labor involved in putting together the first

article?

THE W TNESS: There could have been, but
no. The direct labor -- the first articles we did
was we used it all at subcontract. We used our

subcontractors or ready-approved first articles by
Nadi ck that they was doing for other subcontractors,
other prinmes. W submtted those, and DPSC approved
the first articles right away.

JUDGE GROSSBAUM How did you pay for
t henf

THE WTNESS: | didn't. Wat | did was,

| had told the subcontractors to send ne a bill. [
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incurred a cost, and we'll put it in as the progress
paynent. \When the Governnent paid nme, |'d pay them
BY MR DETHERAGE

Q M. Thomas, at this period of tinme, when
you describe the conversations M. Liebman was
having with the bank, did M. Liebman nake any
demands on Freedom as to the type of financing or
t he anount of financing that they needed?

A He didn't do that, | think, unti
sonetinme in February or March tine frane.

Q Al right. You started to describe, and
| cut you off, his request to you or requirenents to

you regarding the type of financiers --

A Ri ght .

Q -- that you acquired. Can you describe
t hat ?

A Yes. | was bringing in other investors.

| wanted to get sone guys involved besides the bank
in equity in the conpany, but in a mnority status.

| was an 8-A contractor, and | knew t hat
Ri chard Penzer, who happens to be a
multi-mllionaire -- today he's worth $100 nillion
Ri chard had said, "Henry, if what you say is true,
"1l give you $2 million for all your equi pnent and

the building,” which he had already purchased for
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ne. He paid $3 mllion for the building from
Gistedes, and he gave ne the |ease.

That's the only reason | had the
building for the Governnment is because | convinced
Richard that we were in line; and | think he had
sent sonebody down to DPSC with us also to watch us
when we talked to Tom Barkewi tz, Capt. Parsons and
DLA Headquarters. So he knew that sonething was up
here in the interest of national defense.

So he canme forward with the building
during pre-award tinme for nme, and he was prepared to
cone forward and put up $2 mllion.

The gentl eman who had bought all of ny
retort equipnment from Hunts Point was Ed Robbins,
out of California. Basically, in 1983 he had gotten
involved with me, and he bought all of the
equi pnent. He says, "Henry, if what you say is true
and we can confirmit," he says, "ny bank, I|nperial
Bank in California -- |I've got a letter ready to go.
All 1 need to do is know that you're going to get 95

percent of your progress paynents and that that's

it. I'"'m approving your line of credit for $2
mllion." Okay?
Unfortunately, I coul dn't get t he

necessary confirmation on how the program was to
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work by M. Liebman. Unfortunately, M. Liebman
told them and he admts it -- | mean, he told them
that he was not going to pay until he got direct

| abor and raw materials in nonth seven.

Q And when did these conversations take
pl ace?

A These took place in Novenber, Decenber
and early January. In January, | got so fed up |

wrote that January 18 letter, because | saw what was
goi ng on. | saw that unless | could get Marvin to
understand what he's doing and the inpact of what
he's doing to ne, that he's going to chase away al
of ny finance people, all of ny banks. Everybody is
going to just run away because |'m saying one thing,
that it's going to work this way, and he's saying,
"No, 1it's going to work differently." So ny
credibility went right down the tubes.

Q Did any of the financiers or the banks
that spoke to M. Liebman ultimately provide you
wi th financing?

A No, they did not.

Q M. Thomas, just for a matter of
perspective, during this January and very early
February tinme period, what did you do in terns of

subm tting progress paynents?



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

5-20

A Well, we went back and we incurred sone
nmore costs. W were trying to hire people. | see,
F-2, on the 14th, we submitted another $299, 000,
whi ch basically was sonething that was crystal clear
on. It was rent, taxes for the rent or real estate

t axes and sone sal ari es.

Q And that was January 14, 1985?
A Ri ght .
Q And then did you also submt another

progress paynent in early February?

A | see one there. Yes, we did. It |ooks
like it went down from $299,000 -- okay, it's
cumul ating, | see. Yes, we submitted another one

whi ch is $231, 000.

Q And | take it from your testinony that
these three progress paynents were not paid.

A No. They was not.

Q After three nonths of the contract not
having any progress paynents paid, what was the
effect on your efforts to start up production and
procure equi pnent, et cetera?

A kay. M financing is strictly based on
everybody else's exposure. If the GCovernnent is
going to put up 95 percent of the negotiated,

incurred costs, then it's no problem bringing a
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contractor in to pick up the other 5 percent and

wait for whatever other dollars there are.

Equi prent  suppliers: if they know that |'m
going to be getting 95 percent of the price of the
cost of what they're giving ne, and |I'm getting it
fromthe Governnent, and they' re covered under this
contract, they'll finance it one, two, three, okay,
because they know exactly where it's comng from
It's not comng out of ny bank account. | can
negotiate with themto wait for the other 5 percent
down the line, but I will be wlling to pay them at
| east the 95 percent right now if they want to do
busi ness.

If they don't want to do business, |'ll
find soneone el se. | had no problemw th suppliers
and everybody rushing to the table.

Q At this point, after three nonths in the
contract, had you been able to procure equi pnment?

A We had procured the equi pnent. We had
t he equi pnment, but when M. Liebman told AT&T in New
Jersey, when they called him up to ask about the
progress paynent, when were they going to be paying
it, he told them he wasn't. So they quietly cane

back to the plant, picked up their equipnent and
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wal ked out. They had conputers they had delivered

to ne.

Q And when was that?

A That was in the January, | guess -- the
Decenber, January tine frane. They had already

del i vered everything.
Q Now | want to nove on to February, 1985,
and focus on the February to April 1985 tine period.
JUDGE GROSSBAUM Wiy don't we take a
recess for lunch and cone back here at 1:45 p. m
(Whereupon, at 12:20 p.m, the hearing
was recessed, to reconvene at 1:45 p.m this sane

day, Tuesday, February 16, 1993.)
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AFTERNOON SESSI ON

(1:53 p.m)

JUDGE GROSSBAUM  The hearing will cone
to order. Resune.
Wher eupon,

HENRY THOMAS, JR
havi ng been previously duly sworn, was recalled as a
witness herein and was examned and testified
further as follows:
FURTHER DI RECT EXAM NATI ON

BY MR DETHERAGE

Q M. Thomas, when we broke, we had
covered the tinme period through January of 1985.
Now | want to turn to the February to April 1985
ci rcunst ance, okay?

A Ckay.

Q What happened in February, 1985, wth
respect to the progress paynents?

A They were suspended. None were paid.

Q Ckay. Wien you say "suspended," can you
descri be what happened in early February, 1985, wth
respect to the suspension?

A W had sonme neetings at DCASMA in New
York, where we were telling him again what the

contract clause, in our opinion, called for. Also,
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we was telling himabout the condition, because what
he was saying to us is that Freedom was in such
unsati sfactory condition as to endanger t he
contract.

Q Let me stop you, M. Thonas. When you

say "him" who are you referring to?

A Marvin Li ebman, the ACO
Q Ckay. You may conti nue.
A In these neetings, we were trying to

justify our position as being $2.4 mllion in the
hole, if you want to call it that, as a deficit --
was as a result of what we called Governnent action
that had been taken all the way up to the Pentagon
and back down to the DLA Headquarters. This was
well known to everybody; and this contract, as a
result of that action, is why we're here, trying to
get this thing negotiated properly. At that --

Q M. Thomas, let nme interrupt you. Wat
reason did M. Liebman give you for suspending the
progress paynents?

A VWll, since Dollar Dry-Dock was not
coming to the table with up-front $7 mllion, he
says that we are in unsatisfactory financial
condition and that he's calling us insolvent. (']

was trying to point out that we were in the sane
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identical condition that we were in 19-early-83 -- |

mean, late '83, '84, at the pre-award survey.
Not hi ng had changed, and he just didn't want to hear
it.

Q Had anyt hing changed since the contract
negoti ations, other than the expenses that you had
i ncurred t hat are ref erenced in t he

pr ogr ess- paynents subm ssi ons?

A No, not hi ng changed.

Q Did anything change since the contract
awar d?

A Not hing changed since the contract

awar d; not hi ng.

Q What was the effect of M. Liebman's
suspensi on of progress paynents on your progress as
you tried to get production out?

A Vll, what that effectively did was end
it -- any discussions | was having wth any bank
It also ended discussions we had with suppliers or

creditors or anyone el se, because the Governnent has

now put us in a suspension node until sonething
happens. | believe he mght have even given us a
cure notice or sonething. W have to cure this

condition, around that tine frane.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

5-27

Q What happened next in relation to the
contract?
A | believe we were so concerned that we

went down to or called for a neeting with the
Director of Contracting in DLA Headquarters to try
to get themto convince M. Liebman that his actions
were, in mnmy opinion, inproper, and that sonething
was wong here and that we needed to have soneone
take a | ook at exactly what he's doing.

Q Wo is the Director of Contracting?

A That was Raynond Chiesa, Executi ve

Director of Contracting, DLA, Caneron Station.

Q And did you have a neeting with M.
Chi esa?

A Yes, we did.

Q And can you tell us when that neeting

was, approxinmately?

A | would say maybe sone tinme in --

Q February?

A Yes. February tinme franme, m d-February.
Q And who was present at that neeting?

A Vell, the neeting: Ray Chiesa was

t here. He had Hal Herman and Billy WIllianms, |
bel i eve. Matter a fact, the room was a |large room

and the Governnent took up three sides of the Board
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t abl e. In other words, a very large, large room

and they took up three sides. | had three seats,
believe, in that particular neeting.
Q You have identified a couple of people:

M. Hernman and who el se?

A Herman was a contracting expert, a
Government contracting expert; Hal Herman. Billy
Wllianms, | believe, was in DLA Headquarters in

sonething to do wth contracts and what have you.

But they had | awyers. There were a |lot of people

t here.
Q Was M. Liebman there?
Yes, M. Liebman was there.
Q And how about M. Barkewitz? Was he
t here?
A | believe Tom was there, although |

can't be for sure because this is basically out of
his area other than what was negotiated, when | say
"ot her than negotiate."

But | do recall at that neeting that Hal
Her man stood up for Freedom and basically sol ved the
i ssue of direct cost versus needing direct |abor and
raw material s. He point blank told, across the

table to M. Chiesa, that M. Liebman was basically
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wong and that the contract should be paid based on
i ncurred costs.

That's the nmeeting that Liebman finally

said -- | believe that's the neeting. He finally
said, "Ckay, we're going to take it back and
reconsider this thing." | don't think he said it

was a dead issue at that tine, but | believe it was
around that tinme is when he said they was going to
| ook at it and reconsider it.

Q Before we go on to the rest of the
contents of the neeting, who was at the neeting for
Fr eedonf?

A | believe | was there. | believe the

new person that bought the facility, Kurt Wddick

was there. | believe Mac Mrris, one of ny
subcontractors had conme up from Texas. | know he
was standing in the hallway at l|east, but | think
sonehow after, as ny back was to the door, | | ooked
around and he was standing in the room | m ght

have had Neal Ruttenburg there; and |I'm not sure
but there is mnutes of that neeting. There is sonme
docunent here that has that.

JUDGE GROSSBAUM M. Wddick was now
t he | andl ord?

THE W TNESS: Yes.
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JUDGE GROSSBAUM  Was he affiliated with
M. Penzer?

THE W TNESS: Wat happened was, he had
agreed to purchase the building from M. Penzer for
$6 mllion. | had brokered that deal basically.

JUDGE CROSSBAUM How nuch did M.
Penzer pay for the building?

THE WTNESS: Three mllion dollars.

JUDGE GROSSBAUM  What was the rent that
Freedom was payi ng?

THE W TNESS: One hundred twenty
t housand dol | ars.

JUDGE GROSSBAUM A nont h?

THE WTNESS: A nonth; right.

JUDGE GROSSBAUM And Freedom entered
into this |lease to pay $120, 000 when?

THE W TNESS: I n, I woul d  say,
Septenber, Cctober tine frane is when we negotiated

JUDGE GROSSBAUM O ' 847

THE W TNESS: O '84; yes. O "84 is
when we entered into the agreenent to |ease and
didn't probably actually make it real, or the

contract didn't cone alive or the beast didn't cone
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alive until we signed the contract wth the
Gover nnent .

JUDGE GROSSBAUM Wi was the owner --
well, did this agreenent to |lease that you entered
into in Septenber of '84, did that provide for the
$120, 000 a nont h?

THE W TNESS:  Yes.

JUDGE GROSSBAUM Wio was the owner of
the building at that tinme?

THE W TNESS: Ri chard Penzer owned the
buil ding through a down paynent or sonething, a
contract that he had wth Southland Corporation. So
he owned it.

JUDGE GROSSBAUM  The prior owner of the
bui I di ng had been Sout hl and, the owner of 7-117?

THE W TNESS:  Yes.

JUDGE GROSSBAUM  Ckay. M. Penzer had
made a down paynent, so he had an equitable
ownership of the building --

THE W TNESS:  Yes.

JUDGE GROSSBAUM  -- at the tinme he was
under --

THE WTNESS: |t was under contract.

JUDGE GROSSBAUM Ckay. And who owned

t he buil ding on Novenber 14, Novenber 15 of '85?
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THE W TNESS: Ri chard Penzer

JUDGE GROSSBAUM  When was ownership of
the building conveyed to M. Wddi ck?

THE W TNESS: Probably in April,
bel i eve. | think it was either in late March or
April of '85.

JUDGE GROSSBAUM Ckay. How | ong was
your | ease for the building?

THE W TNESS: The | ease was going to be,
| believe, a 10-year | ease.

JUDGE CROSSBAUM Pl ease excuse the
interruption. Go ahead.

FURTHER DI RECT EXAM NATI ON
BY MR DETHERAGE
Q M. Thonmas, you had described that at

this neeting the issue of whether you needed direct
physi cal | abor and progress before progress paynents
could be nade, that issue was resolved, or at [east

it was addressed.

A It was addressed; yes.
Q VWhat el se was di scussed at this neeting;
and by "this neeting,”" we are referring to the

nmeeting at DLA Headquarters in m d-February, 1985.
A What | had done at that time frame is |

had a February 8, | believe, letter, and mybe a
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February 11 letter from Bankers, that | had with ne
from Bankers to Freedom I ndustries to show them t hat
| have financing for Freedom Industries. Wth that
going on the table, the Governnent basically says,
"Well, we want this thing novated."

First of all, they asked ne if | had
ever heard of a novation, and | told them no. So
they proceeded to explain to ne what a novati on was:

where the Governnment would allow the contract to be

given to soneone el se. | couldn't have signed the
contract. | can't give it to anybody, but they
woul d novate the contract to a different entity.

Here it is, I'mcomng forward now with
M. Liebman saying that he wanted a $5 mllion line
of credit or he wanted sone sort of financing froma
bank. | had Bankers give it to Freedom I ndustries,
okay, and that was put up on the table at that
meet i ng.

What ultimately happened was, it was
like too late for Freedom Industries. They want ed
the contract novated. They made it very clear they
wanted to novate it; and they wanted this -- at the
time, $3.8 mllion worth of noney -- outside
financing brought to the table. So that was nade

known to us at the tine.
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Q | think you discussed two specific
t hi ngs: the $3.8 nmillion in financing and the

novati on were both discussed at this neeting?

A Yeah. | believe that's the neeting it
was.
Q Whose i dea was the novation?
It came from the Governnent. It canme
from over on Marvin Liebman's side. | believe it

cane from a guy nanmed Lusker, Miurrey Lusker, that
basically started tal king about a novation. He took
over the neeting and started -- he's from New York
You know, they told ne where it was in the DAR
whatever, and that | could, you know, read it up.
In other words, that came fromtheir side.

Q D d t he Gover nnent make t hat a

requi renment of going forward?

A Yes, they did.
Q And what reason was given to you for why
the Governnent was seeking a novation, or | should

say requiring a novation?

A Basically, they were saying that Freedom
| ndustry had sonme overhanging debt and that they
were afraid that Dollar Dry-Dock, ny equity partner

was going to -- if they gave nme any noney, that they
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woul d attack the bank account and take the noney

out; take the Governnment's noney.

| basically told themthat that could be
easily arranged; that we'll just get a letter from
Dol lar just saying that they're not going to take
the Governnent's noney.

Then they said, "Well, it would be
sonebody el se. Anot her creditor will conme in and
t ake the CGovernnent's noney."

| said, "They'd first have to go through
the Bronx County Court to get a judgnent to cone
after us,” and | said, "lI'm sure that they'd be
hard-put to cone and take the CGovernnent's noney."

Well, that argunent didn't stand wth
them so | just folded and just left it al one.

Q | want to go back to this financing
I ssue. Wio raised the issue of $3.8 mnmillion in
fi nanci ng?

A The Governnent did

Q VWhat did they tell you about that?

A They said that they wanted outside
financing in this contract; and | said to them
"Fine. If you want outside financing, all you have

to do is raise the contract back to $34 a case or

$21 mllion, and we'll rush right back to Dollar
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Dry-Dock and put the noney up on the table. That's
all you've got to do."

They said, "No, we're not going to do
that. The price is what it is. [It's going to stay
there, but we want this outside financing."

| says, "Well, fine. If you want
outside financing, | need an adjustnment in the
contract, because |I've got to go and spend noney to
get noney." And we sort of left it like that.

Then they started turning it around and

said, "Wll, we want it at no cost to the
Gover nnent . "

Vell, I'm not in any position to be
arguing with the people. |'ve got a contract. 1|'ve
got obligations. |'"ve got incurred costs |I'm
i ncurring. |"ve got people. " m noving. " m
hiring. |"m ordering equipnent. ["'m doing
ever yt hi ng. I"'m trying to get going; so | just
folded on that one, too. | just didn't argue with
them | said I'lIl try. At the right time, 1'll put

it up on the table to them
JUDGE GROSSBAUM Did they give you a
figure on how nuch outside financing they wanted?
THE W TNESS: | think it was $3.8

mllion, is what they used.
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JUDGE  GROSSBAUM Who from the
Governnment initiated this?

THE W TNESS: That started by Marvin
Li ebman. That started right when he was tal king.

JUDGE GROSSBAUM  This neeting was held
wher e?

THE W TNESS: Thi s IS at DLA
Headquarters.

JUDGE GROSSBAUM At Caneron Station?

THE W TNESS: Yes, at Caneron Station

JUDGE GROSSBAUM In M. Chiesa's office
or a big conference room

THE W TNESS: I think they call it the
Commander's Conference Room It was in a big
conference room with the flags and what have you.

JUDGE CGROSSBAUM Who normally chaired
this nmeeting?

THE W TNESS: | had been down there in
July of '84 and Gen. Connolly was there. He chaired
t hat one. | canme down before, and they had Dick
Donnolly or sonme Donnolly from the Ofice of
Secretary of Defense that cane in.

JUDGE GROSSBAUM Well, how about his
February 1985 neeting? Wo would you say was

sitting in this seat that would be occupied?
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THE WTNESS: | think it was M. Chiesa.
M. Chiesa was there.

JUDGE GROSSBAUM But DLA did not
initiate these requests or demands for outside
financi ng and the novati on.

THE W TNESS: They did.

JUDGE GROSSBAUM  DLA Headquarters?

THE W TNESS: Vell, we were in DLA
Headquarters.

JUDGE GROSSBAUM Wwell, did M. Chiesa
initiate this demand?

THE WTNESS: No. M. Liebman did.

JUDGE GROSSBAUM M. Liebman is not --
well, apart from the fact that DCASR, New York, is
under DLA.

THE W TNESS: Yes.

JUDGE GROSSBAUM M. Liebman was not
DLA; was he?

THE WTNESS: Well, yes, he is; but no.
In effect, he is not the headquarters, but he is New
York --

JUDGE CROSSBAUM |  nmean, you are

capable of differentiating between DCASR, New York

THE W TNESS: R ght.
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JUDGE GROSSBAUM  -- and DLA

THE W TNESS: Yes.

JUDGE GROSSBAUM Did anybody at DLA
initiate any of these requests?

THE W TNESS: No, no.

JUDGE GROSSBAUM Al from DCASR, New
Yor k.

THE W TNESS:  Yes.

JUDGE GROSSBAUM  Conti nue.

FURTHER DI RECT EXAM NATI ON

BY MR DETHERAGE:

Q What did you do, M. Thomas, in response
to the Governnent's demand, the first demand, for
fi nanci ng?

A Well, since Marvin had made it known to
me earlier in January, | guess -- that's why |
brought the Banker's letters wth ne and the
Suburban Bank letters. | had themwth ne. | had
already shared them wth him because those were
banks. They wasn't M. Penzer; they wasn't M.
W ddi ck; or they wasn't Bill Robbins. They wasn't
people. So |I brought those letters with ne. | may
have even had a letter from Broadway Bank. | can't
recollect, and | can't put ny hands on it right now.

But | put those letters on the table.
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They didn't want to see the letter from
Subur ban Bank because it was $1.5 mllion. | told
them | can get it raised to $2 mllion. So they
cared about the one from Bankers because it would
cover the whole $17 mllion contract.

So what | did was, basically, when they
want ed novation, they didn't want Freedom So | put
those letters away; called Bankers and said, "I need
this thing issued in HT Food Products' nane." On

February 28, | think | did get that, after filling

out sone papers or sonething from Bankers. They
sent ne a commtnent letter for $5 mllion in
accounts receivable financing that | used to put up

on the table for the novation that they wanted.

Q Now | want to back up for one second
You wused the figure $5 mllion. Had the
Governnment's requirenment for a specific amount of

fi nanci ng changed?

A No. There was still $3.8 nmillion up
t here.

Q You sai d "accounts recei vabl e
financing."” Can you describe the way the financing

w t h Bankers Leasi ng wor ked?
A Yes. If we incurred costs and the cost

is incurred, then that neans that the Governnent is
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acknow edgi ng, or on ny books and records, that this

is abill that will be due or to becone due fromthe
Gover nnent . If it is due or to beconme due fromthe
Governnment, that's financable. That's sonething

that | amto receive in the future. So therefore, |
can quickly take down dollars instantly -- pay a fee
for it -- for dollars that's going to becone due or
that's comng to ne.

Q And did you disclose to M. Liebman the
anmount and the nature of the financing Bankers
Leasi ng had agreed to provide?

A Sure. Yes.

Q Was that acceptable to hin? D d he give
you sone acknow edgenent one way or the other?

A Vell, it was acceptable to M. Stokes.
They did an interview or an investigation, | guess,
on Bankers. They knew what commercial financing
was. It was the sane. Governnent's contracts
financing is sonething that Bankers specialized in,
and so did Suburban Bank. Governnent contract
financing, and that's how Governnent contractors
finance their business.

Q And who is M. Stokes again?

A M. Stokes is a financial analyst at

DCASR, New YorKk.
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Q When you got the issue of the financing
resol ved, what happened with the novation?

A We had to, one, find out what a novation
was all about. Did a lot of homework to figure that
out . | had to figure out what Freedom Industries
had to do and to give up and what HT Food Products
had to do.

Since | was the President of both
conpanies, |I'm sitting here, you know, |ike taking
from one hand and putting it in the other hand. So
| had to get a set of |awers to represent HT Food
Products and a set of |awyers, which is Al Berry and
them to represent Freedom and for themto get two
sets of different accountants to work, putting this
thing together of who gets what transferred to who,
on what books, in order to nmake this thing work for
the Governnent. And | set out to do that, wth
legal opinions and all the other goodies that go
with that.

Q Approxi mately how long did it take you
to conplete this novation process and get it
approved by the Governnent, fromthe tinme that the
requi renent was nmade until the time the novation was

approved?
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A | believe it took us -- we did one
subm ssion, and there was sonething wong or the
| awyers couldn't get it together with these opinion
letters. W hadn't done sonething properly. There
was a |lot of Governnent |awyer interaction with the
two law firms, so that's really what took a |ot of
tine.

Then the DAR regulations -- the FAR
regul ations call for there to be certified financial
statenents, whereas the DAR regul ations did not cal
for certified financial statenments. So | had to go
through this whole drill of requesting the
Government to accept ny signature on the financials
under the DAR regul ations, because we're covered by
the DAR, versus the FAR regulations that requires
that these things be certified by certified
account ant s.

So after that was finally resol ved, then
we submtted the entire package. | don't think that
it took nore than a few weeks after that for it to
be conmpletely pushed through and everybody was
happy. .

Q Was that sonetine in April that it was

finally approved?
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A | think it was done end of March. It
m ght have been April. End of March of early Apri
time frame, because we couldn't put the progress
paynment in until it was done. So it was holding a

progress paynents.

Q And is that progress paynent HT Foods
No. 17?

A Yes, it is.

Q And when was that submtted?

A That was subm tted on 4/10/85.

Q Ckay. So is that about the tine that
t he novati on woul d have been conpl et ed?
A | would say so. Early April. Early --

let's see; yes, that's early April.

Q Now before we get to that progress
paynment request, can you describe now, in the
begi nning of April, after all the problens you had

and the delays, where was Freedom in ternms of its
contract in procuring equipnment and getting its
facility started up?

A Well, where we were, we had basically
hired a |ot of people. W had prom sed people, such
as How e Marks and several others -- Bob Arrington;
Bob was a consultant -- that we would have these

conputers -- in fact, we did have conmputers -- and
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for them to work on, to start designing the
inventory system to design the accounting system
and work on putting this whole matrix together on
conmput ers.

When AT&T wal ked in and wal ked out with
the conputers, | was now scuffling, trying to get
back the equi pnent that we had | ost.

| had also had a problem with ny
subcontractors, realizing that we had no way to the
contract when they had a contract signed wth
Freedom I ndustries. So we had to go back and try to
continue the dialogue with them and confirm that
these subcontracts, that was actually approved by
the Governnment, were in fact transferrable and
transferred over to HT Food Products. The |IPP plans
and all those things had to be transferred over to
t he HT Food Products.

So |l was in a state of trying to juggle
all acts at the sane tine, as well as hang on to the
pr ocur enent of the equipnent, the production
equi pnent .

| had signed a |ease with Perfornmance
Financial at the time for themto give nme at |east
$1 mllion worth of equipnent that | needed right

away; that | just couldn't wait for the whole $2
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mllion. So | took $1 mllion and put out the
purchase orders to the equi pnent conpani es.

At that particular tine, when the
progress paynment was finally paid, that's when

everything started to get in gear and we started to

get going. But in the neantinme, | was just stalled;
and all the people were incurring costs. I was
incurring salaries for people that | had hired, but
| couldn't give them a conputer. | couldn't give

them a quality control tinsel tester or desiccator
|'"ve got people standing around that |'m paying
because | don't want to |ose them because | just
hired them from sonewhere el se. I'"ve got them
They're coming in here, and | can't give them the
tools to work with. So |I'm | osing val uabl e ground.

Q Did you take any action in this tine
period, in this March time period, regarding the
del i very schedul e?

A VWll, once | heard Hal Herman stand up
and tell DCASR, New York, that that was not an issue
as far as them paying, and they should have been
payi ng those progress paynents based on incurred
costs versus direct labor and all that, | was pretty
confortable with saying to the Governnent, "This is

your fault that |'m del ayed. Gve ne a delivery
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extension here for at |east three nonths," because
here it is April.
|''m supposed to be delivering in July.

So | need sone tine here, because |'ve wasted, let's

say, a good three nonths. You know, really nore
than that. | wasted Novenber, Decenber, January,
February, March. | nmean, |'ve got five nonths
behi nd ne. All I"m looking for is give ne three.
"1l make it up. | tried to get an extension at
this tine.

Q What was the Governnent's response?

A They said it was ny fault; that it was
basically ny fault. | don't think they wanted to
give a delivery extension. | don't think they gave

it at that time right there, though.
Q Dd you ultimately obt ai n a

del i very-schedul e extension?

A Utimtely, we did get one.

Q And did you have to give any concessions
for that?

A Yes. | think | offered them about

$5, 000. Unfortunately, it didn't carry the day.
They had a different formula they used. | think we

cane up to be about $200,000 -- oh, $100,000 or
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sonething |ike that; sone nunber that was consi dered
to them acceptable. So we went with it.

Q | would like to return to the first
progress paynent that you submtted, April 10. Just
very generally, can you describe what that HT Foods
Progress Paynent No. 1 represented and when you
recei ved paynent?

A All right. The $1.7 mllion, $1.766
mllion, represented all of the incurred costs from
15 Novenber to date, up forward. | don't think I
changed anyt hi ng. It was just an accumnul ation of
all the progress paynents, as well as Progress
Payment F-4 that's not up there. W had the
progress paynent; we just didn't submt it because
of novation was going on. So we just took
accunul ation of them all and then nmade them into
become $1.7 mllion.

On 5/6, May 6, he paid $1.7 mllion of
t he $1. 766.

Q "He," being M. Liebman?

Yes, M. Liebman. He paid that, so that
gave a clear, clean signal that we was noving;, and
he did it based on what he said was incurred costs.

JUDGE CGROSSBAUM Ckay. How nuch of

that $1.766 that you requested was for the
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subcontractors who had perforned the first article?

There are records, if you want to | ook at them
THE W TNESS: Yeah, there is. Matter of
fact, I would like to see ny --

BY MR DETHERAGE

Q Let me refer you to F-232 --
A kay.
Q -- and, specifically, to the tab for

Progress Paynent HT Foods No. 1.
A Ckay.

JUDGE GROSSBAUM Is that where we are
going to find the backup?

MR. DETHERACE: Yes.

THE W TNESS: | do not think the backup
is here.

(Wtness reviews docunent.)

JUDGE GROSSBAUM Can you tell from
| ooki ng at your --

THE WTNESS: | think it is $540, 000, if
" m | ooking at |ine 14D.

JUDGE GROSSBAUM  Okay.

THE WTNESS: It's $540, 000; yeah. Line

E. I'msorry.
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JUDGE GROSSBAUM  Now soon after you got

your check for $1.7 mllion did vyou pay
subcontractors?

THE W TNESS: | believe we paid them
and | can't say for sure, but |I think we paid them
right away; as fast as we possible coul d.

JUDGE GROSSBAUM You had an agreenent
with your subcontractors; told them you would pay
t hem 95 percent?

THE WTNESS: Yes. | also had --

JUDGE GROSSBAUM Did you have progress
paynment clauses in your subcontracts?

THE WTNESS: Yes, we did. Yes, we did.

JUDGE CROSSBAUM Pl ease excuse the
interruption. Go ahead.

BY MR DETHERAGE:

Q M. Thomas, | would like to now nove to
the May to August 1985 period and focus on the
activities that took place during the summer of
1985. As you began the summer of 1985, can you
descri be what progress paynents you submtted in My
and June of 19857

A Yes. |In May, we submtted $673, 000; and

in June, we submtted $535, 000.
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Q Let's start with that My 15, 1985,
Progress Paynent No. 2. What happened on that
progress paynent ?

A Well, we finally got a paynent from M.
Li ebman of $332,000. W inmediately wanted to know,
"Where's the rest of our noney?" | believe, and |I'm
not sure, but he mght have said that sone of it was
for disallowance and others was for sonething they
had to audit or sonething along those Iines. " m
not quite sure exactly what that called for, but it
wasn't what | requested.

Q Wul d you take a look at F-74, which |
believe may refresh your recollection. After you
have had a chance to review that, can you tell us if
that refreshes vyour recollection on what the

di sal |l owed costs represented?

A F-74 goes back to Progress Paynent No. 1
Ckay.
A -- where obviously M. Liebman -- we had

put in sone general adm nistrative costs, as well as
sonme manufacturing overhead costs for the office
aut omati on equi pnent. That's what M. Liebman was

saying, that this did not qualify as a direct
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expense, and we wanted to make sure that we got it

straight with him

W asked M. Rowl es, through this
letter, to contact him or Keith Fold, and let M.
Li ebman have the benefit of the agreenent that we
had reached between us and the PCO and that this
was an obvious inconsistency with what we had

negoti ated versus the way it was being adm ni stered.

Q Now who is Ms. Rowes at the tinme?
A She is a PCO -- she's the Section Chief
of Tom Barkewitz -- yeah, Tom Barkewitz at the tine;

but I think Tom m ght have just left. This is Muy.
| think Tomwas either there or |eaving or had just
left, but she had taken over the responsibility of
PCO

Q And these itens that M. Liebman had
refused to pay, where were they included? W can go
all the way back to the negotiations in your DD 633
form--

A Uh- huh

Q -- and the nmeno of understanding. Wat
categories were they included in?

A They were either under the automation
building -- let's see, office; mght have been in G

& A It may have been, or it could have been under
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manuf acturing overhead. | just need to see that DD

633 break out.
JUDGE GROSSBAUM  Way don't you tell him
where it is --

THE W TNESS: Yeah.

JUDGE GROSSBAUM  -- so the witness can
answer ?
BY MR DETHERAGE:
Q | believe it is M6.
A Yeah. That's probably part of the
automated building rmanagenent contr ol system

$177,000. W also --
Q M. Thomas, that is a line item What

general category was that in?

A Manuf act uri ng over head.

Q Did Ms. Rowes give a response to M.
Li ebman?

A | believe that sonetinme in June, after
we wote her another letter -- | think there's

another letter between this one that we may have
witten her that talked about all of this: the way
it was negotiated and what was allowed as a direct
cost .

Q Let nme refer you to F-78.

Ckay.
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Q Did Ms. Rowles provide you wth the

response that she had given to M. Liebman?

A Well, she sent us this letter and told
us that she had mailed him a nailgram that would
cover these issues and should expedite the
resolution. Later, | did get a copy of the mail gram
that she sent to him

Q And what was your understanding of the
direction that she gave to M. Liebman?

A Basically, she told him that basically
we had put into our DD 633, dated October 16, that
we had these costs put in there; that it was part of
the negotiation process; that the PCO know ng the
hi story of the MRE Program and the uni queness of the
program had decided on doing a one-time cost and
pay for these as direct costs at 100 percent of its
val ue. In other words, not 100 percent of 95
percent of the progress paynent, but whatever it is
that they're going to pay for as a one-tinme cost.
That was part of ny Plan B to the proposal, okay; it
was give ne this one-tine cost.

Q Are these the itens, M. Thomas, that
the Governnent had asked you to agree not to submt

as cost itens in future contracts?



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

5-55
A That's right. Once they were paid for

in this contract, | could not -- they would already
be paid for and depreciated; so therefore, part of
the quid pro quo that Pat tal ked about, that was it.
| couldn't charge this off in the future.

Q What did M. Liebman then do wth
respect to your progress paynents after receiving
this response from Ms. Row es?

A My under standi ng of what he did was, he
didn't believe it or said that the PCO "screwed up,"
was his words to ne; that he had screwed up in
allowng these, and that these are really capita
equi pnent that should be depreciated, and that he
was going to go get a |legal opinion

Q And what was your understanding as to
the result of those efforts to obtain a |[egal
opi nion? Let ne stop you before we get to that.

During this time period where he is
seeking a legal opinion, did he pay progress
paynents for those itens that he had disall owed that
he calls capital costs?

A No. He started backing down on those.
| don't believe he paid any of them

Q And what happened after he sought this

| egal opinion?
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A VWhat happened was that he got the |egal
opi ni on. It's ny wunderstanding that the |egal
opinion told himthat if these costs were -- that,
first of all, the costs were agreed to by the PCO

and the ACO and that the |awer had verified it with
Peggy Rowl es, Kei th Fol d, in a t el ephone
conversation; and that this was a contract in the
interest of national defense; and that they wanted
to start up a third source of supply; and that since
these costs were included in the contract and they
were purchased specifically for this contract, that
they could be paid for as direct costs as progress
payment s.

Q Did M. Liebman, after he received the
| egal opinion, release the nonies for these itens
that he called capital costs? D d he release those

in the formof progress paynents to you?

A No, he did not.

Q VWhat happened next with respect to these
itens?

A The legal opinion also went forward,

saying sonething like, "To the extent that these
costs are not purchased for this equipnment, then
they have to be depreciated; and only the

depreciated portion can be paid for progress
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paynents. If the contractor wants these costs paid

as 100 percent, then he has to go get a deviation;
that if the ACO went for a deviation and none was
given, then we could be put into bankruptcy."

So basically the docunent was giving him
a nmethod of making a determnation: if these costs
are, the PCO had classified them as direct costs of
the contract, pay them |f he has not classified
them as direct costs, then you cannot pay them So
what M. Liebman did, was he turned around, |
understand, and re-classified ny costs wthout
telling ne.

Q What do you nean?

A Well, we found out later on, during this
meeting we had later on in Septenber, that after M.
Li ebman had his discussion with the | awers, that he
made a desk determnation that the PCO had screwed
up and that he was going to re-classify these costs
and make them capital costs.

Now once he nmade them capital costs, he
then determned that ny accounting system was w ong
because | had these costs included as direct costs
in ny accounting system So it was a double whammy

on ne.
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What happened to ne was | got hit wth
costs that were direct, negotiated as direct. He

pulls themout and puts themin capital; and because

I|"m still refusing to change it from nmy accounting
system from what | had negotiated, he says, "Your
accounting systemis wong. It don't neet generally

accepted accounting principles and practices, and |
think we're going to suspend your pr ogr ess
paynents." Sonething al ong those |ines.

Q Before we get to the accounting system
issue, did you conme to understand one way or the
other whether M. Liebman had sought the DAR
devi ati on?

A Yes. What happened was, | believe he
did send a letter off, saying to the DLA
Headquarters conmander that the contractor wanted
t hese costs paid as progress paynents and he wants a
deviation to the regulations in order to nake it

happen; and he did request a DAR deviati on.

First he told ne | had to request a
deviation if | wanted it. But then he changed his
mnd and says, "No, you don't have to do it."

That's for himto do.
Q Had you had any discussions during all

your negotiations with the Governnment -- prior to
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signing the contract, did you have any discussions
about a DAR devi ation?

A No.

Q Did you get a quick response to that DAR
devi ation request?

A No.

Q Prior to the time that you got the
response to the request, did M. Liebman rel ease any

of these noni es he was hol di ng?

A No.

Q | want to go back. W junped ahead a
l[ittle bit. 1 want to go back to the June/July tine
peri od. Did you cone to learn of any interaction

between M. Liebman and Bankers Leasing during that
June/ July time period?
A Yes.

Q VWhat happened?

A What happened was Bankers called nme up
ina huff. 1 wasn't there. Linda was explaining to
me that Randy was, what we call, bent out of shape.

Then we got a phone call from Performance Fi nanci al,
a Warren Rosen who was also simlarly upset. He was
calling the suppliers, telling them that he was out

of the deal
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Q Again, who is M. Rosen? He was wth

Per f ormance Fi nanci al ?

A Yeah. Warren Rosen was the President of
Per f ormance Fi nancial, who was our equi pnent | easing
conpany who had agreed to quickly |ease all of our
production capital equipment and to accept the
$333, 000 portion. Ckay? He's going to spend $1
mllion and all he's going to get back is $333, 000.
So whatever | needed in |eases, he was going to
cover, knowing that he was going to get this back,
as well as he was going to keep the ownership of
that equipnent until | paid for it. kay? So he
had his col | ateral

Q Ckay. Now can you describe what
happened with respect to M. G oss and M. Rosen?

A M. Goss's office had called up to
DCASR, New York, in a routine call, saying that,
"We're verifying this request from Henry Thomas. He
had sent it in to you, and he told us to send him
noney. W' ve already sent Henry out “~x' anount of
dollars, and we're just verifying that you' re going
to be sending in, at sonme future dates, the noney."

M. Liebman told a M. Parmerry,

according to the letter that we got, that he was not
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going to pay the progress paynent; and he advised

themnot to give Freedom any noney.

Now of course, that upset Bankers. | t
upset Performance Financi al. It upset ne. W all
got sort of turned around as to what's going on here
because Warren was cancelling ny purchase orders
wth ny state-of-the-art equipnent: my Doughboys
Everything that | had on order for the fina
assenbly is now being cancel |l ed.

Now Doughboy had al ready warned ne, and
so did Milti-Vak. |  think Koch Milti-Vak or
sonebody up there had already warned ne that if we
m ssed the dates and these things got pulled, that
they were going to give this equipnent to sonmeone
else, and | couldn't get this equipnment until early
next year. So | was quite upset behind losing this
equi pnent .

| couldn't hold Performance Financial.
He said he was a young conpany; he can't get
involved with this, where first he learns that there
is going to be financing. He's secured. He assigns
it to his bank, and then all of a sudden he cones to
find out, because Bankers was his bank also -- cone

to find out that Bankers is pulling back on him
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Thus, he pulls back on ne, and Bankers is also

pul l'i ng back on the other side of ny financing.

So | was caught between a rock and a
hard place, trying to figure out how to get this
t hi ng resol ved.

Q Agai n, what was the significance of this
equi pnent ?

A This is the state-of-the-art production
equi pnent, that 1is, Doughboy packaging nachines,
that is used by RAFCO and SO PAK Co. It's proven
equi prent. Al right. They know Doughboy had done
the nobilization for World War 11. They had used a
| ot of various equipnent. That wasn't World War |1
It was this last war we had: Vi et namese War, |
think it was -- that they had done a lot of work in
doi ng sonething for the Governnent. Their equi pnent
was proven, and this was the equipnent that | had
negotiated with the CGovernnent for, that | needed
the depreciation for and to put on the table as part
of ny pl an.

So when this equi pnrent got blown out of
the water, | didn't know where to turn. But |
couldn't turn back to them because Warren woul dn't

nove. Bankers woul dn't nove. Nobody would nove
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until we resolved this issue with Mrvin Liebman.
So we're in a new crisis now

Q Now in this July tinme period, can you
describe what happened in July, 1985, on the
progress paynents you submtted during that tinme
peri od?

A Yes. Wat | did was, | submtted
Progress Paynment No. 4, which was for $807,000. W
then submtted Progress Paynent No. 5, which we got
bogged down into where the subcontractors were
screamng. W told themthey had to call DCASMA in
New York because they're the ones that's holding up
t he noney; not us.

So based on that, Cadillac threatened to
drop the raw materials or give the raw materials to
sonebody el se. M. Liebman decided, "Okay. "1
cut $170,000 for Cadillac, but this noney is for
Cadillac alone. It cannot be used for Freedom W
don't want Bankers to give Freedom any noney."

JUDGE GROSSBAUM  Who is Cadillac?

THE WTNESS: Cadillac Products is a bag
manuf acturer that makes the outer NMRE bag, as well
as the cracker bag and the accessory bags. They do

| am nati on. The bag is polypropylene foil and
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pol yester. They l|am nate these bags together to
ml. spec.

JUDGE GROSSBAUM  Go ahead.

THE WTNESS: So w thout those bags, you
know, w thout Cadillac nmeking those bags for us, we
couldn't start any sub-assenblies; nor could we
start any cracker assenbly. W couldn't even start
any final assenbly. So Cadillac had to get
sonet hi ng.

So Liebman told us to resubmt Progress
Payment No. 4 as No. 5, and we did; and he finally
made a paynent on that right away. I think 1f we
submtted it on the 25th, it |looks Iike on the 29th,
four days later, he quickly cut them a check, wth
instructions to Bankers to pass it along, and "Don't
give Freedom any of the noney." So that's what
happened.

Then in Progress Paynent No. -- real No.
4, now renunbered 5, has been held. Not hi ng
happened on that paynent. W submtted Progress
Paynment No. 6.

Q Ckay. Before we get into August, | want
to take you back to July on one nore item In |ight
of everything that had happened, did you take sone

steps with respect to M. Liebman in July, 19857
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A | believe in either July or -- yeah,
July, right, July 12, | sized up the situation. I
saw what was going on. | realized that there was a

maj or di sconnection here between the ACO the PCO
and nyself. Well, at least the PCO and nyself was
in |line. There was a nmjor disconnection between
the ACOwith this thing.

Since he didn't want to do what the

contract called for, | wote a letter to Gen.
Babers, and | asked Gen. Babers -- | believe it was
Gen. Babers. | asked Gen. Babers to replace the ACO

or give the contract back to DPSC to adm nister
since they knew and negotiated it. So let them
adm nister the contract instead of having the
contract continue to Dbe, what I consi der ed,
m smanaged by the ACO So | took those steps and
gave a detailed narrative of exactly what had gone
on in the past and that we were truly in danger
right now of blowing this contract if sonebody don't

t ake some acti on.

Q | would like to refer you to Docunent
M 60.

A Ckay.

Q | just want to ask you if that is the

request that you nmade to DLA to replace M. Liebnman.
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A There's not hing here.
JUDGE GROSSBAUM  There is nothing here
either. The Board does not have anything at M 60.
THE WTNESS: M60 is not here.
BY MR DETHERACE:
Q Al right. W will come back to that.
What was DLA' s response?
A As | recall, DLA took a quick |ook and
Gen. Adsit responded, saying that the ACO didn't
have authority to nake paynents for itenms that was
capital in nature, or sonmething like that is what he

responded, and that a DAR devi ation request woul d be

necessary. | think one had been initiated by the
ACO.

Q What was M. Liebman's reaction?

A I believe M. Liebman's was just

basically saying, "Thank you very nuch, Henry, for
pointing the finger that | was wong, but ny Ceneral
and all these people said | was right."

Q Now you had nentioned before, and | cut
you off -- |1 want to go back to the accounting
system i ssue.

A Al right.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

5-67
Q What happened in the July/August 1985

tinme franme with respect to your accounting system
and M. Liebman's paynent of progress paynents?

A VWhat had happened was that in Progress
Paynments Nos. 1, 2 and 3, all right, that we did get
the noney on and we did get paid on, the auditor
that was there was, | believe, Sam Barkin or
sonebody from DCAA.

Q M. Thomas, when you tal k about Nos. 1,

2 and 3, is that HT Food's Nos. 1, 2 and 3?

A Yes, HT Food's Nos. 1, 2 and 3.
Q Ckay.
A Under Progress Paynent Nos. 4, 5, 6, 7,

8 and 9, the auditor was Quy Sansone. He was the
sane auditor that was auditing Freedoms F-1, F-2
and F-3. He had cone back on the scene for sone
reason, and he was saying that our accounting system
-- when M. Liebman re-classified these costs, |
shoul d say, he's saying that I'"'mstill putting these
costs on ny books as direct costs, and he wants them
renoved. My accounting system is not adequate for
progress paynment purposes.

So | refused to nove them off wuntil |
got sonebody up here from DLA Headquarters. The new

PCO Frank Bankoff, | believe, was on the scene at
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this tinme and sonme tinme around that tine. | was
trying to set out, to let himunderstand, that these
were negotiated and they were part of the accounting
systemm and | needed the conputers and | needed
ever yt hi ng.

The Governnment was saying that | had
m sused the progress paynents that were given to ne:

the $1.7 mllion, the $300,000, the $500, 000. |
was trying to say, "How did | msuse it?"

So of course there was these accusations
flying; and they said, "WlIlIl, vyou' re going out,
using the noney to buy production equi pnent. You're
using noney to go buy sone tinsel testers.” And |I'm
saying, "It's all for the contract. "' m borrow ng
nmoney fromthe bank."

Wl |, we got into sone heat ed
di scussions, and | requested another neeting wth
DLA Headquarters.

Q Ckay. Before we get to that neeting, |
want to go back to this issue regarding the
accounting system M. Sansone: is he the
gentleman that you had described as one of the
participants in the

*

Decenber 1984 neeting?
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A Yes.

Q And what positions had he taken in those
meet i ngs?

A M. Sansone wanted -- his position was,

"Why is the Governnent giving Henry Thomas a
contract? Were's ny contract?" He wanted to know
where his contract was.

When he asked ne that, | said to him |
said, "Well, what you have to do is go get in line
like I did and becone Wl sh-Healy, get a big plant,
and you can get a contract, too, if you can show
themthat there's a need.”

He believed that the PCOs had screwed up
this contract, and he kept telling that to Mrvin
Li ebman.

He woul dn't | ook at the pricing
menor anduny nor would he |ook at the docunent the
PCO sent him for the file. W asked the PCO Tom
Barkewitz for a copy of the docunent that he sent to
the DCAA, since they keep saying that they don't
have it in their file. So what he did was, he
referred us to a docunent, in here sone place, that
says that he sent, according to DAR sonething,

sonet hing, sonething -- it's required that the PCO
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send the negotiation nenorandum to the DCAA

outlining what the deal is.

So Tom Barkewitz had sent it to them
and when | called wup conplaining about their
position, he said, "Henry, they can read. They got
it." So | said, "They say they don't have it." |
think he did give ne a copy of the docunent that he
used to communi cate according to DAR, sonething or
other. As a matter of fact, it is. |It's at 61, if
that's the one. It's DAR 3811, is where the
Governnment PCO nust let the Defense Contract Audit
Agency know of the nmenorandum and the outlines; and
if they had anything that they wanted to say about
it, they could pick up the phone and call Keith Fold
on autobon, which is an internal Governnent nunber.

Q Now M. Thonmas, had anything changed
with your accounting system between the tine that
you subm tted Progress Paynents HT Food's 1, 2 and 3
to M. Barkin, auditor, and when you submtted
Progress Paynents 4, 5 and 6 that you now had M.
Sansone as the auditor?

A No, not hing had changed. The accounting
system stayed the sane throughout.

Q You described sone allegations that you

under st ood had been nade regardi ng Freedonm s m suse
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or alleged msuse of progress paynents. What
resulted fromthose allegations?

A What resulted was that we immediately
wanted to track an audit and show t hem exactly where
the noney was; that everything was accounted for.
W went out and hired an outside ex-DCAA CPA
Del oit, Haskens & Sells, who | had; Ownen Jackson
who | had, these are all CPAs. Pat Marra, who had
been involved in this, he's a CPA

| wanted to get sonebody who was DCAA
CPA. So we got an outfit here in Chevy Chase,
Maryland -- | think it's Maryland -- that was a DCAA
auditor, ex, and a CPA;, and he had a private
practice. So we asked himto cone up and audit our
books right quick. Tell us what we're doing wong,
and why is the DCAA telling us this?

So we went through that whole drill of
hiring sonmeone to cone in and take a |ook at our
books. The DCAA was in there taking a | ook at our
books. There was this big investigation going on
and | decided at that point to go back to DLA and
see CGen. Adsit or one of them sonebody. " m not
sure who it was. | think it was Chiesa who chaired

t hat neeti ng.
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Q Ckay. Let ne go back. You described an
i nvestigation. Who performed that investigation?
Was that a DCAA investigation?
A Yes. W wanted DCAA, Washington, who
di spatched a gentleman by the nane of Frank sonebody
-- Frank sonebody from DCAA, Washington. He canme up
and net with the gentleman, Jerry Rosenburg, who was
t he DCAA ex-auditor who was now working for us as a
private CPA Those two got together; went through
our books and records at the plant wth our
accounting staff; and those two cane back and said,
"There's nothing wong with this accounting system™
So Guy Sansone was overruled. They was
recogni zing the fact that our books and records were
only charging off what we had negotiated as direct
costs. The depreciation item for capital equipnment
were still classified as capital equi pnment, and only
the depreciation was where it bel onged. So we
couldn't figure out what it was that they were all

saying is wong with ny accounting system

So on a point-by-point basis, | asked
him | said, "Wll, so that we don't have this
anynore, tell nme exactly what it 1is. If they're
going to nitpick, tell nme what it is. | need to fix

it right nowso | can get on with ny production.”
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Basically, they went through it. Quy

Sansone is saying, "Wll, Henry didn't pick up his

New York City taxes on his rent." | said that
nobody fromthe city ever sent ne a bill. He says,
"Well, they don't have to send you a bill. You're

supposed to know to pick it up."

| said, "Well, now all of a sudden |'ve
got a problem because earlier Guy Sansone had said
that | was putting things on ny books that | had no
docunentation for. So now all of a sudden |I'm not
putting sonmething on that | don't have docunentation
for." So | was caught between a rock and a hard
place with trying to deal wwth Guy on that issue.

So again | think | docunented sone of
these things; and I went back and said to the PCO

and to Marvin Liebman that, "Until New York Gty

sends nme a bill, am | to put it on ny books? The
DCAA says yes; the DCAA says no. | don't know what
to do." So anyway, it went on along those |Iines and

things |ike that.

| think the other thing they were
nitpicking me on or picking on ne, saying that |
didn't put subcontractor invoices on ny books, but |
submtted it as a progress paynents. Yes, | did.

haven't received the naterial yet. So since |
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haven' t recei ved t he mat eri al from t he
subcontractor, am 1 to pick this thing -- | didn't
know what to do with these costs. | nean, but they
was tiny, | mean, in conparison to what we had to

get acconpli shed.
They were admnistrative, and | didn't

t hi nk they should have held up the show.

Q Did you wultimtely get the issues
resol ved?
A VWhat we did was, we finally went to

Chiesa. W had big neetings at DLA. Frank Bankoff
came up to New York and spent sone tinme down there.
Frank Bankoff canme up to the plant and spent sone
time there. Finally, Frank Bankoff interpreted for
me in the neeting that the contract did allow for
these costs to be picked up as direct costs under
the contract; but he then qualified it and said,
"But we're going to go for a deviation."

So I was trying to explain again that
these costs were purchased only for this contract
and no deviation is necessary. So therefore,
nobody's listening at nme. They want to go for their
deviation. Al | could do was just stay in tow wth

t hem
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Q However, was the accounting issue
resol ved?
A At that point in tine, we believed that

the accounting issue was then resolved, okay? What
we had to do to resolve it was to back all of those
capital -- all those direct costs out; and we did.
We backed them out; put them over into a capital --
we reformed our own contract. W backed off of it
and put them in capital where Liebman said they
bel onged. Then all of a sudden, everything was
okay.

Q When you say "okay," it was resolved
wi th DCAA and Li ebman.

A DCAA and Liebman, because we relented
and gave them where they said it should go. | just
told themlI'd claimit |ater.

Q Dd you later learn of any other
investigations that were initiated during 1985
relating to these allegations of m suse of progress
paynment s?

A Yes. | understand that the F.B.l. was
called in to review nme, Bankers Leasing, for what
they felt we were taking Governnent-funded progress
paynments and wusing it to pay salaries for our

indirect | abor: our forklift operators, our
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pai nting, our fixing the building -- all these kinds
of things that they said | shouldn't be using
progress paynents for that was negoti at ed.

Q And did you ever learn the results of
that investigation?

A Yes. | found out that the F.B.I.
basically said that this was a squabbl e between two
Governnment agencies; it had nothing to do with the
contractor. Until the two Governnment agencies get
their act together, there's nothing the F.B.l. can
do to ne, because |I'm being pulled between two
agencies here. So that's what the F.B.1. basically
sai d.

Q Ckay. M. Thomas, | want to nove back
to the resolution of the accounting issue. Unt i
that accounting issue was resolved, did you receive
any progress paynents?

A No.

Q Ckay. Wen did you next receive
progress paynents?

A W had to submt on Septenber 9 -- after
we had everything all nice and splivey, we submtted
a conbi ned progress paynent, Nos. 4, 5, 6 and 7,
which is ny 4, 6 and 7, okay? | don't know what it

is at this point, but we called it 5 6 and 7 for
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$2.9 mllion. W had incurred all these costs and
hadn't gotten all this noney. Li ebman waited a
full, another nonth before he would even pay it,
even though we told himwe needed it right away. So
on Cctober 10, he gave us $1.9 mllion, and he
shorted us by over $1 mllion.

Q kay. Now | want to look just for a
second at the Septenber 1985 tine frane. You
described in this tinme frame you had not received
any progress paynents from M. Liebnman. What was

the effect on Freedon? VWhere was Freedom in its

status?
A Freedom at that point, lost all of our
production -- state-of-the-art production equi pnent.

S & B had cancell ed; Doughboy had cancelled; Koch
Mul ti-Vac cancell ed. Everybody cancelled the
equi pnent on ne at that point in tine.

| had to then figure out -- because |'ve
got a delivery schedule now and |I've got to deliver
sonetinme, | guess, starting in Novenber, Decenber --
where am | going to get sonme production equi pnent?
So even though sone of the production equipnment
people were still hanging in there waiting, the

maj or proven production equipnent with high speed
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was gone. So all the Doughboys that was being used

by RAFCO and SO PAK Co. was gone.

| had to go get sonme SSB 552's, which
was antiquated, not proven for the food industry. |
think this stuff was used to seal up sonething el se.
It wasn't Doughboy's. It didn't have the pressure.
It didn't have it. But that's all | could get ny
hands on in order to vindicate nyself that at |east
| could produce this ration.

So | went to work, and | told the
Governnment that it was going to be nmuch slower. It
was not going to have the speeds that | wanted, and
it was going to require that | hire a lot nore
peopl e.

Q What ef f ect had all this had on
suppl i ers and vendors?

A All the subcontractors, at this point
here, should have been delivering nmaybe their third
or fourth delivery to ne. Si nce progress paynents
was backed up, everybody's production planning, from
Sterling Bakeries to Oregon Freeze-Dried, to you
name it, everybody was now all backed up out of
sequence, causing all kinds of problens.

W just caused problens for everybody

with this one; and because we were now overl appi ng
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with other production that they had to get done
because we hadn't been in a tinely manner, getting
them up to speed with whatever it is we were
supposed to do, everybody was just crunched for
time.

Q And how about in ternms of your enployees
and training new enpl oyees?

A Ckay. In the July tinme frame, we had
pl anned on a June tinme franme, we had planned on
hiring people. That all went forward. We hired
peopl e. W had gotten in sone test equipnent. e
was training these people on it, and Quality Control
was teaching them how to do desiccation. W were
showi ng them how to read ml. specs., exactly what
the tests were, what to Ilook for. Ve did
everything. So we had a beautiful classroom setting
going on, with people comng in and stipends being
paid to them The Gty of New York kicked in about,
oh, | don't know, maybe $80, 000 or nore; sone nunber
they gave us for stipends for the people.

Al of a sudden, we had to, because we
just started production in July -- we didn't start
in August. We didn't start in Septenber there. W
had to lay off people. So after we done trained all

these people, we laid them off. Wen we finally
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recalled them | think about 25- or 30 percent m ght

have showed up. Everybody el se had found sonething
else to do; and this up-and-down, up-and-down type
of "Are we here? Are we there?" just wasn't for
them So we lost a |lot of our trained personnel.

Q You described that M. Bankoff, during
this tinme period, was new on the scene as the PCO
| think vyou described that he sought a DAR
deviation. Did he take any other action regarding a
cure notice to Freedonf

A Yes. | found that he also -- M.
Li ebman had tal ked himinto or convinced himthat he
needed to send a DAR deviation as well. So there
was a DAR devi ation that he sent, and then | believe
| did get a cure notice. | got another cure notice
put up on ne that |I'mthe problem

Q Do you renmenber the subject matter of
the cure notice?

A No, | don't.

Q Could you refer to Governnment 63 and
tell us if that refreshes your recollection.

A Yes.

Q Can you describe for us, after review ng
that docunent, what was the subject matter of the

cure notice and when it was issued?
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A This is a 30 August 1985 letter
addressed to ne from Frank Bankoff, telling me that
the ACO had advised me that they were considering
suspendi ng progress paynents because the audit
reports -- that my accounting system and controls
were not adequate for proper cunulating contract
costs in support of progress paynents and that
progress paynents were vital to the conpany to
perform

They also noticed, in a 23 August, that
| hadn't had all ny production equipnent. It wasn't
i n- house. They was making it known to ne that the
production equipnment has a long lead tinme for
assenbly of the MRE and that the probability, since
| don't have it in-house -- it's not ordered -- that
| won't be able to make these delivery schedul es.
So they nust construe that | was unwilling to go

forward, and they put ne on cure notice here that I

was doi ng sonething -- my action was endangering the
contract.
Q Do you recall what your response to the

cure notice was?
A | know | responded. | tried to respond
in a very positive light. | don't have ny response,

what | said to them but | do think that | was
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frightened by this letter; and | was trying to put
the best foot forward possible.

Q | want you to refer to Freedom 94, F-94,
and tell us if that refreshes your recollection as
to what your response to the cure notice was.

A Yes, this does.

Q Ckay. Can you describe what vyour
response to the cure notice was regarding the status
of your production equipnent and the reasons for
t hat status.

A It looks I|ike this is a five-page,
hi ghly condensed docunent to Frank Bankoff, letting
him know that we strongly felt that the erroneous
statenents of our accounting system by DCAA was due
to Government failure to express in the contract
what PCO and nyself had basically negotiated and for
a third-party benefit, and that it was causing
conf usi on.

| go on to say that we totally disagreed
with the DCAA, and | started to go back and talk
about how M. Liebman's inability to verify to AT&T
and to others about what the real negotiation,
Governnent obligation was. | et him know that |
was caught in the mddle of two branches of the

Governnent and that | went to Gen. Babers, you know.
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| think | then started to get off of
that and start talking about that there was
outstanding -- | wanted himto know that through al
t hese progress paynents up to this date, outstanding
was over $3 mllion, okay?

Q When you say "outstanding,” what do you
mean?

A In other words, the Governnment had not
paid us over $3 mllion at that time because even
though we had incurred -- | showed them of the
$1.766 mllion, they only paid $1.7 and left a
bal ance of 22. W had to adjust that, the reason
why it's not $66, 000.

W go down and we cuned it for himto
show what Liebman had not paid, and he specifically
had not paid -- he had taken sonething out of
Progress Paynment No. 2. He had not paid Progress
Paynent No. 5; not paid Progress Paynent Nos. 6 or
7. So with all of this not paying nme, | felt it was
Governnent action, not Freedom action, and that our
bank had | ost all kinds of confidence. This is the
Bankers now that was in, had |ost confidence.
Dol lar Dry-Dock definitely wasn't comng to the

tabl e and nei t her was Subur ban.
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This contract just had nme in a pickle.
| was in a Catch 22. | didn't know what to do
between this governnent agency and that governnent
agency.

Q What was the status of your equi pnent as
of Septenber 13, when you wote that letter? Dd
you have it in-house?

A |'d have to read this thing in detail,
and this is not such a good copy; all right? I
think I have a nuch better copy sonewhere. But |
would say that we told him that we had basically
laid off all our production personnel, okay; that
our building repair and renovation had slowed down
to a crawl ; that our plunbing contractors had wal ked
off the job; that suppliers lost confidence in the
progress-paynent system They put us on C.OD.; and
in 30 days, they don't want to know about the

progress-paynent system no nore because it doesn't

wor K.

So what | did was, after telling him al
of this, | then turned around and said, "Okay, |'m
ready to go forward. Here's Plan One, so we can

redistribute the production wth no slip in the
schedul e. Plan Two calls for the tine of the

conputerized tracking with these various plans. I
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put sone plans on the table and told themthat this

is in good faith to show them we're wlling to
conply, but that we could basically do it in a
tinmely fashion
| think there was another schedule. It
says sonething about "See Attachnent F." | don't
see Attachnment F here, but | believe I know what it
was.
Q Ckay. M. Thomas, after you sent that
response, you described that you had sonme neeting at
DLA Headquarters. Was that a neeting that occurred

in early Cctober, 19857

A | believe it was, yeah, Cctober.

Q And who was at that neeting?

A At that neeting, | believe it was Ray
Chi esa.

He was the one who chaired the neeting?

| believe it was Ray Chiesa.

Q And were other Governnent officials
t here?

A Again, we had a crowd of people in
t here.

Q Who was at the neeting for Freedonf

| know | was there.

Q Ckay.
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A |'"'msure | had Joe C ark, probably.

Q What did M. dark do?

A Joe was a contracting officer. He was
an ACOO He was a fornmer ACO, | should say. He used
to work for the Arny as an ACO and he knew this
thing like the back of his hand. He was al ways
telling me where the Governnment was wong at and
that, you know, he could talk to Liebman and
Governnment officials. Even with him going down
there, talking with M. Liebman, nothing would

per suade Li ebman.

Q Was M. Liebman at this neeting?

A | don't know. | don't know.

Q How about M. Bankoff?

A | don't know at that one there. | know

Chi esa was there. They m ght have had Capt. Parsons
and them up there, because | do know that right
after that they dispatched them to New York. They
cane up to New York at Liebman's shop down at

DCASMA, New York, and then they cane to our

facility.
Q And did you have additional neetings?
A W had neetings, rapid neetings one,

two, three; rapid, right behind each other to get

this thing resol ved.
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Q Al right. Let's start with the DLA

meeti ng. \What happened at the DLA neeting?

A | recall conplaining to themthat | was
caught between a rock and a hard place; that | had
negotiated one thing wwth the PCO | had had the

next PCO, Ms. Rowles, confirmto the PCO -- to the
ACO that this was true; that now |I'm being accused
of msusing Governnent noney as a result of ne
trying to apply the nmenorandum of - negoti ati on format
to ny accounting system and | needed sone hel p.

| needed straightening out on this thing
because | was goi ng nowhere, and all | was doi nhg was
incurring heavy expenses and not getting any
production done. It was just holding ne back while
| spin ny wheels.

Q And what was the response?

A That they were going to send up the DPSC
people to straighten this thing out once and for
all. That's why Capt. Parsons, Frank Bankoff and a
host of others, and DCAA Frank Snothers -- Frank
Summers, | think his nanme was -- this guy from DCAA,
Frank Summers, cane up. They had neetings at
DCASMA, New York, and finally they canme up to | ook
at this bad accounting system and to see what had |

done with all the noney.
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As a result of that, all the noney was

accounted for. Everything was fine. DCAA, New
York, was told that there was nothing wong wth our
accounting system and they should cut the nonsense
out, basically. But they continued to insist that
they | ook for the DAR deviation.

So in order to not be hard-headed or

whatever, | decided to say, "Let ne reverse ny
accounting costs that we agreed to until they get
this deviation. "1l pull it back, and that would

solve Sansone's problem and it would solve M.
Li ebman' s probl em Maybe at this point we can get
on with production.” And that's what happened.

Q Ckay. What happened at these two
subsequent neetings: the first, | believe you said,
at DCASMA, New York, and then the one at Freedonf

A Yes.

Q Let's start with DCASMA, New York. \What
occurred at that neeting?

A | don't believe | was at that neeting.
| know that Jerry Rosenburg cane up and went down
there with them

Q Wo is M. Rosenburg?

A He's the auditor from Chevy Chase who's

an ex- DCAA auditor, who was our CPA now --
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Q Ckay.

A -- verifying ny <costs to the DAR
regul ati ons. It's a DAR 15. | think i1t's cost
principles. | wanted that done because | wanted to
make sure that | wasn't putting sonme sort of claim
up on the -- | mean, | wasn't doing nothing w ong.

Now they went to that neeting. They

said | was too enotional over this thing; so | said
okay, fine, | wouldn't go.

The next day they cane up, and | did sit
in on part of the neeting with Frank Bankoff and
what have you. Anot her part of the neeting | did
not .

Q And this is the neeting at Freedom
t hen?
A Yeah.

What happened at that neeting?

That's the neeting that they decided to
-- | asked them pointblank, so that there's no
further discussion on what was agreed to between
Frank, Tom Barkewitz and nyself, to tell nme what
this contract neans and interpret the contract.

So the Governnment had their own neeting
or sonething; and they cane back and said, "Ckay, we

interpret this to mean that you were allowed to
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expense these things as direct <costs to the

contract.” They identified them and it was witten
down that these were costs that were direct to the
contract, although they were going to continue to
seek a DAR deviation. That's what happened.

Q Was there any discussion of your
financing at any of these neetings?

A Yes. | think they wanted an additiona

-- on top of the $5 mllion | had from Bankers, they

want ed anot her $500,000 for sonme reason. Wy, |
wasn't sure what the $500,000 was for. What ever
t hey wanted, Randy says, "Ckay, fine. [I'll give you

an additional $500,000." So he anmended our | ending
agreenment to include an additional $500,000 woul d be
added on.

Q At any tinme, did Bankers Leasing provide
financing different than the accounts receivable
financing that they had agreed to back in February
or March of '85?

A The only thing they did in that respect
was to give us leasing of the equi pnent.
Performance Financial ran away. So we had to cone
to the table with a different |easing nechanism

which we did. They did that, too. So they did the
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| easing; they did the receivable financing;, and then

they did private | oans.

Q At any time during any of these
nmeetings, did Bankers Leasing agree to provide what
is called an "unrestricted line of credit"?

A |"ve heard that used, and | think it may
be a difference of opinion or a difference of, what
do you call it, semantics on the wording. The
unrestricted line of credit, as | understand it --
what the CGovernnent or Liebman wanted was sonet hi ng
that wasn't available. | nean, | think he wanted ne
to have access to ny signature.

Again, you know, |I'm a socially and
econom cal |l y di sadvant aged person. He wants ne to

just go and sign ny nane, and | could just walk in

and pick up $5 mllion. It just doesn't work that
way, so | didn't have that kind of signature
authority.

Q M. Thomas, was there a discussion

during any of these neetings regarding Freedom

wai vi ng any rights against the Governnent?

A Yes.
Q Can you descri be that discussion?
A | believe it was in the Cctober neeting

that Capt. Parsons and Frank Bankoff said to ne, "W
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want you to waive your rights against the Governnent

here, and we could get on wth doing business
together,"” and things |like that.

| basically said no, | <can't waive
anyt hi ng because there's too big a screwup and |
don't know what's down the road for ne as far as how

am | going to finish this contract with all these

costs that are piled up on ne and all these -- it
|l ooks like I'm going into out nonths now "' m
foreseeing that I'm not going to be able to naybe

get through this thing in this Septenber/Cctober
time frane here; that I'm not going to make it by
Decenber/January. So | don't know what these costs
are going to be incurred and are going to pile up on
me, so | need to have roomto claim it against the
Gover nnent .

Q M. Thomas, we had talked a little bit
earlier about a cure notice that you had been given

with respect to the production equipnment and the

accounting system Was that issue ultimately
resol ved?

A Yes. Wat happened was, we did get the
accounting system-- how we resolved it was, | told

my people to back out the direct cost capital-type
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equi pnent from the accounting system so that nobody
could say that there's no nore dispute.

The leasing of the equi pnent was
resol ved when Bankers heard that the Governnment was
going to release Progress Paynent Nos. 4, 5, 6 and
7. So Randy got cranked up again, and that's when
started to seek out new suppliers, new sources of
equi pnment . But unfortunately the equipnent was
renewed. It would run at 50 percent of the capacity
of the other, at best.

Q kay. VWhat | want to focus on is just
the cure notice. Was there a Mbd. that was executed
as a result of that cure notice or an agreenent
regardi ng the delivery schedul e?

A |"mpretty sure it was.

Q | nean, let nme refer you to Governnent
Exhibit 85, if you could tell us if that refreshes
your recollection as to the resolution of that cure

notice and the delivery schedul e.

A Ckay. Yes.

Q M. Thomas, can you describe why, up to
this point in tine -- we are now into early
Novenber, 1985 -- you had been unable to neet the

del i very schedul e?
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A Basically because we did not have the
financing that was projected during negotiation tine
to pull this off; and we didn't have the
confirmation from the Governnent side that they
were, in fact, going to provide wus wth the
financing at 95 percent of those costs. | couldn't
confirm that they was going to do the |easing of
equi pnent in tinme; and when we did finally, this
other new alleged accounting system screw up nade
Warren Rosen run away, which collapsed ny deliveries
of ny July/August deliveries of Doughboy production
equi pnent for final assenbl y and doi ng

sub-assenblies and cracker assenbli es.

So until | got new equipnent comng in
in the COctober/Novenber/Decenber tinme frame, | was
j ust st uck.

Q In light of all these problens you had

with the progress paynents and with M. Liebman
hol di ng back progress paynents, did the Governnent
agree to extend the delivery schedule on a no-cost
basis in Mdd. 18?

A | see that we went out from Cctober. W
had went to January of '86. W now go out to May of
' 86.

Q And did you have --
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A |"m sorry. W went out from March of
"86 to May of ' 86.
Q Did the Governnent require you to give

consi deration for that extension?

A Yes. There was $100,000 given --
$99, 100; yes.
Q M. Thomas, when was it that you were

able to get the production started and in place in

your plant?

A W got production getting ready to
really boom | guess, sonetinme in |ate October,
early Novenber tine frame that | finally got in
sone, what | call, struggle-buggy equipnent. | t

wasn't the state-of-the-art equipnent, but it was
sonething that we hoped would get the job done,
maybe even if it was going slow But it would prove
to the Governnent that we could at |east get this
system this MRE package, packed up and in a
configuration to their liking and get it out the
door .

Q M. Thomas, how many nonths had it taken
you since M. Liebman released paynent, his first
progress paynent, until the time that you got the

production up and ready to start?
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A Just about six nmonths -- just about six

or seven nonths.

Q And how nmuch tine, under the origina
contract schedule, did you have from the tine you
signed the contract until you had to start nmaking

del i veri es?

A Just about six or seven nonths.

Q | f you start in Novenber through July --
A Yeah, that's seven. Six and a half.

Q Can vyou describe the plant in the

production process as it finally got started?
Before you do that, can | ask you, is there an
exhi bit or denonstrative exhibit that would help you
to describe the plant and the production process?

A Yes. We have a layout of the plant that
| can show you where the various systens and
production sub-assenblies were going on and final
assenbl i es.

MR. DETHERAGE: Your Honor, if we could,
we would like to use a denonstrative exhibit and
have M. Thomas just describe the Ilayout of the
pl ant and the production as it started in
Oct ober/ Novenber of 1985.

JUDGE GROSSBAUM  Was this denonstrative

exhibit |isted?
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MR DETHERAGE: | do not believe so.

JUDGE GROSSBAUM  \Well, you can let M.
Thomas look at it; and if the Governnment wants it
in, the Governnent can offer it.

MR. DETHERAGE: Okay.

BY MR DETHERAGE

Q M.  Thonas, can you g¢go ahead and
descri be the production process w thout the exhibit,
and --

JUDGE CGROSSBAUM  He can look at it. |
mean, he can take it and put it on the desk. But it
is not coming into the record unless the Governnent
puts it in.

THE WTNESS: | can put it over there if
you want, if the Judge wants to see it. Do you want
me to see it?

JUDGE CROSSBAUM The Board 1is not
interested in looking at it. The Board is

interested in your words, M. Thonsas.

THE W TNESS: Ckay. The process,
basically, in that time frame consisted of us
starting up the cracker sub- assenbl i es, t he

accessory sub-assenblies, as well as the making of

final neal bag assenblies.
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JUDGE CGROSSBAUM Excuse ne just a
second. Has the Governnment had an opportunity to
see this, what it is that M. Thomas is going to be
referring to?

MR. DETHERAGE: Your Honor, | do not
know. It has been sitting here, but probably not.

JUDGE GROSSBAUM Well, why don't we
take a recess of 15 mnutes and give the Governnent
an opportunity to famliarize thenselves with the
exhibit or with what it is that M. Thomas is using
to refresh his recollection. W wll resune here at
3:45 p.m

(Wher eupon, a short recess was taken.)

JUDGE GROSSBAUM  The hearing wll cone
to order. Please continue.

FURTHER DI RECT EXAM NATI ON

BY MR DETHERAGE:

Q M. Thomas, we are focusing here now on
the late October/early Novenber tinme period, when
you were able to finally get the production started.
What | would like you to do is just generally and
briefly describe the layout of the plant and the
production process that you had inplenented at this

tine.
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A Al right. The plant is basically a
400, 000- squar e-f oot bui |l di ng. What we had in the
back of the building was two production roons. One
of them was a cracker room the other was an
accessory room

The cracker room had to be |ike a clean
room a hospital room It had to be reversed
ventilation in order that we didn't want to suck in
any foreign matter. So it had to be AVI-approved
reversed ventilation. We did vacuum packagi ng of
crackers and open food stuffs in that particular
room

VWat we had to do at that particular
time, because we wasn't wusing a Koch Milti-Vac
machi ne -- which basically would have allowed us to
get away with maybe anywhere from 20 to 30 personnel
-- we had to end up having maybe 50 or 60 different
people in that room As a result of us not having
the accessory production equipnment that we had
ordered, we also had to doubl e our manpower now.

W also had to wuse what we call
antiquated round tables, spinning tables, in order
to get this production going, since the lead tine
for the state-of-the-art production equipnent had

al ready passed. W couldn't get it, so we started
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to use some sort of sealers and turn tables to
accunmul ate and put it in the bags, which neant
massi ve use of manual l[abor. So we did that.

W also, over on the final assenbly, we
kept the basic configuration because we did find
sone equi pnent, sonme band sealers, that was simlar
in style to the Doughboy machines; but they didn't
have the strength, they didn't have the heat, nor
the pressure spent on them in order to keep up.
These machines were maybe running at 50 percent
capacity, at rmaxi num So we had to crank these

t hi ngs backwards, down, in order to get the product

out .

So at this tinme frame here, all this
equi pnent, sone of it was honenade. W actually
made sone of this stuff in a |ocal machi ne shop. It

didn't have what | would call OSHA approvals on it.
It had sonme burrs and sone things that we had to put
shrouds on and various safety equi pnent. W started
to commence production using this equipnment that we
finally got organi zed here.

So as we started the production, we was
experiencing -- we got the first couple of batches
out okay, all right, as we was retraining people,

because now we had to bring people back and retrain
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them at the sane tinme we're gearing up for

r epr oducti on. Some of the people we had trained
earlier in the June/July time franme, we had nade
t hem supervi sors.

Now they may not have been supervisor
material, but they were all we had that knew
sonet hi ng about the specifications, the ml. specs.,
and an idea of what | was trying to get
acconplished. So we was using those people as sone
sort of line |leaders and as we were trying to hire
and keep ot her personnel com ng in.

Now operating in this condition neant
that this was a tedious job sitting there; that sone
people would conme in and work a half a day, and at
lunch tinme they wouldn't cone back. So |I was caught
bet ween that type of a situation

Q M. Thomas, where did you obtain the
| abor force? Wlere did nost of the people live who
wor ked for you?

A |'d say 90 percent of the people who
wor ked canme out of South Bronx. Some came out of
Mount Vernon, where | |ive. They were forner
enpl oyees of Freedom and various other factories
that | had; that we brought themin. W recruited

people from as far away as various other
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rati on-assenbly plants. W got sonme other retort
pl ant s. We got guys cone out of Canada from Magic
Pantry who canme down and worked with us.

So it was a nassive effort by a lot of
people that wanted to see this thing really becone
real, and we got production going.

W imediately ran into a snag or a
specification problemw th the AV

Q Can you descri be what happened?

A Yes. As we began to do final
assenblies, cracker assenblies and sub-assenblies,
the AV was interpreting the specifications
differently than what we had negotiated or what we
t hought the rules were. So we had to adjust,
qui ckly, production to what they said the rules
wer e, because t hey canme from a di fferent
rati on-assenbly plant, sone of them and they knew.
We didn't. This was our first time, so we made
certain adjustnments and procedures to conform to
t heir w shes.

One of the problens we ran into was when
we finally did the final assenbly and put it on the
pallet, we said, "Okay, this is being offered to you

for inspection.” They said to us, "Well, we're not
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inspecting that pallet until it's capped and
strapped. "

That's when | went into them and said,
"Well, if it's capped and strapped, that neans
you' ve got to cut the strapping a loose in order to
get to the cases to do your sanpling.” | rmean,
you' ve got a statistical sanple here. You' ve got to
pull one case fromthis lot, and one case fromthat
skid, and two cases from the other, and various
| ayers. They've got to go back and do it. They
basically says, "Wll, that's the way it is. W're
going to do it that way."

VWll, we continued production. e
cal l ed DPSC. W told them that we was having a
problem that the AVI would not inspect; that they
was interpreting that an end-item was a capped and
strapped pallet ready to go on the truck instead of
a case of MREs that's just a case strapped.

So we started producing; and | guess we
produced al nost maybe 30,000 to 40,000 units before
AVl started to inspect. W finally got DPSC to say,
"Yes, the end-item is a case of rations. As it
cones off the line, that's what an end-itemis." So

AVl then started to inspect. So everything that we
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had produced by 40,000 boxes, they started finding
def ect s.

Now what happened was, we had already
had our inexperienced, trained Quality Contro
personnel looking at this, trying to figure out
whet her we were right or wong. W felt we were
right. What we found is that we ran into an area in
the desiccation where one of the nmachines, or a
couple of the machines, is cutting the bag when it
was sealing it. It was putting a dent in it, or
sonething, or nicking it. So therefore, when the
AVI did their inspection, they found a Ilot of
| eakers, what they call "l|eakers."

Now | blame that specifically on not
having the Doughboy nmachines, but having sone
struggl e- buggy machi nes that was used for sealing up
non-food itens, maybe. But the Doughboys woul d not
have nicked and cut, and they wouldn't have had
t hese rough burrs and things on it.

So we got into a discussion with the AV
that | said to them "Had you peopl e been inspecting
this as | was producing it, perhaps after the first
or second tinme or lot, we would have found out what
the problem was, instead of us sending all this

stuff through, you know, 10 or 15 days, whatever it
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was, that they wasn't inspecting this product; and I
woul d have caught this early on. | mght have only
had 4,000 or 5,000 cases to rework instead of trying
to have the whol e 40,000 cases."

So all of a sudden, | had already
shi pped the first ot to Nadick Labs and anot her one
to DPSC, and | got this 40,000 cases that now is
nonconformng. So doing this is a dispute, and |I'm
saying I'mgoing to put a claimin because the AVI
wasn't inspected. W decided to ship this stuff to
what we call the "dead zone," and we woul d deal wth
it later through a <claim nechanism wth the
Governnment and figure out what are we to do at this
poi nt .

So what we did, we slowed down and
figured out where the machine was that was cutting
the bags and creating the | eakers on the neal bags
that was causing the desiccation test to fail. As
we found it, we then got production going. AVI was
doing it, and we steady started to clinb. W
started to nove out right sporty.

Q M. Thomas, during this Novenber tine
period, did you submt sonme progress paynents; and

can you descri be what happened on those?
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A In the Novenber tinme franme, Mar vi n

Li ebman paid, | would say, just about all of them
| think | see up there that that's Progress Paynent
No. 9. W submitted a $979, 000 paynent. He paid

about $895, 000. He took something out; for what

reason, | don't know
Q How about Progress Paynment No. 107
A Yeabh. No. 10 looks like -- | don't have

my gl asses on.

Q How long did it take himto pay Progress
Payment No. 107?

A That took awhile, it |ooks Iike. That
took a good while, for sonme reason. W submtted a
progress paynent for $353,000. Oh, | know what
happened.

What happened was, he again stopped
payi ng progress paynments because we were under cure
notice, or sonething had happened during that
50, 000-case tine frane that we didn't neet the
Decenber schedul e. DPSC had a neeting wth us,
saying that there was a war reserve |evel violation
or there would be a violation of other war reserve
levels, and that they needed to re-procure sonme

cases -- take these cases from us at that point
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because they didn't want to violate war reserves, or
sonet hi ng al ong those |ines.

Q What do you nean by "re-procure"?

A In other words, we should have had
50,000 to 60,000 cases delivered by a certain tine.
Had we had them delivered, they would be into the
stock system where the CGovernnent's readiness
capability woul d not be inpact ed.

So basically what they needed to do was
to get sone cases to the stock point, to the caves
or wherever the warehouses was, in order to not
violate the Governnment's m ssion of being ready:
war reserve levels, sonething |ike that. O her
mat eri al ; sonet hi ng.

Q So what happened wth respect to these
cases and Freedomis failure to neet the delivery
schedul e during this tinme period?

A The cases were put into what | call the
"dead zone"; okay? We continued, then, to start
making fresh cases, wth the AVI overseeing or, |

should say, nonitoring and inspecting as we're

produci ng, okay -- as we are producing.
Q What did DPSC do -- M. Bankoff, in
particular -- with respect to this war reserve | evel

pr obl enf
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A They called a neeting in Decenber -- |
believe it was in Decenber -- with DPSC and with us,
and told us basically: that they needed our
assistance in getting and not violating, | should

say, the war reserve levels; and that they would
like to get these things procured from soneone, one
of the other prinme contractors, right quick; that
they would need the GFM in our plant to get it.
They had already shipped in quite a bit of G-M for
these cases; and if | didn't cooperate with them and
they termnated, | may not give them the GFM back

because |"'mprotesting the term nation of the cases.

They asked for our assistance. W said,
"Fine. 1'll do anything you want. Tell nme what you
want . "

It was agreed that they would term nate
the first 50,000, and | think another 64,000 or
sonething like that, and it cane to 114,000 cases,
with the basic understanding that if Freedomwas to
produce in a January/February/March tinme frane a
certain level, and we kept to the schedule, that
they'd give nme those cases back at the discretion --
good faith discretion, | should say, of the

Gover nnent . It was their sole discretion.
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Q Was this wultimately formalized, this

agreenent, in a Md.?

A | think that's Md. 20. | believe it
is. | think that's Md. 20 where we discussed -- we
did not discuss that it was being done to help the
Governnent's war reserve levels; nor that | was
going to assist themin giving them the G-M that's
in m plant. You know, pack it up, ship it out and
all that kind of stuff.

Joe Cark was saying that we could
charge the Governnent for all of the overtine,
forklift operators, truck |oaders and all that kind

of stuff as a result of, you know, this not being in

the contract to pack it up and ship it out. W
should charge it to the Governnent. | told himto
keep records of it and we'll settle up with the

Governnent at sone | ater date.
Q So as a result of this Md., what

happened? Was CFM affected as wel | ?

A Unfortunately, vyes. W didn't know
that; nor did | agree to it. The Governnent had
termnated our cases, 114, 000. Il think it was
re-procured for about $10 a case |ess. | think it

was re-procured for about $17 from Ri ght Away Foods.
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So in order for R ght Away to make the
cases, they had to have GFM W packed it up and we
shipped it to them cooperating with the Governnent.
Then when we found out |later on as we're going --
we're calling dowmn to Sterling Bakeries and says,
"Sterling, ship our cakes up here. Ship our
br owni es. " "Well, we just shipped them over to
Ri ght Away Foods. "

So all of a sudden, we had to shut down
producti on because our CFMthat we had ordered under
our subcontract had sonmehow been allowed by the
Government to be incorporated into the R ght Away
Foods contract. So | asked Sterling to send ne
sonet hing that says that the Governnent allowed you
to take nmy subcontracted materials, as made for ny
contract, because all these cases that he had for ne
had nmy prinme contract nunber on it.

| didn't know this was going on. Had |
known it, | would have said to the Governnent, "Hey,
listen. You can take those two, but you' ve got to
give ne sone nore relief. Gve ne sone room on the
back-end. Don't have nme spinning up production and
all of a sudden cone to find out you're going to

then blane nme for not having CFM"
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So the Governnent says that they didn't

doit. | said, "Wll, RAFCO nmust be in violation if
they're putting CFM product fromny contract in this
new contract that you guys are allow ng."

So anyway, it was |ike an argunent. But
the point is, other CFM guys were allowed -- RAFCO
was allowed to commandeer, is what | call it --
that's the word | wused. They commandeered our CFM
from our suppliers, and it caused disruption and
sl ow- down of ny schedul e agai n.

Q And the GFM that was taken was for the
114, 000 cases.

A Yes. Whatever it was to support the
114, 000 shi pped out.

Q | want to focus just a little bit now on
what was the effect of Md. 20 in this partial
term nati on. How many cases were left in the
contract after this partial term nation?

A | believe we had 505 -- 505,000 cases.
| believe that's the nunber.

Q And what was the effect of this partial
termnation on the contract price?

A The contract price dropped from $17
mllion down to about $13.8 million or $13 nillion

and change, which caused a different problem
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Q Ckay. Wiat problemis that?

Well, due to the fact that we had at
this time here incurred a ot of costs, that C ause
L-4 kicked back in again. Al of a sudden, instead
of us having, let's say, a $9 nillion ceiling, we
had now a $13.8 nmillion contract, so therefore we
slid down to about a $6.5- $7 mllion, a little |ess
than $7 mllion ceiling, which the ACO had already
paid up to all but nmaybe $50,000 or $60, 000. So
until we got sone relief from this L-4 clause, he
wasn't going to budge.

Q Did Md. 20 also provide for a new

del i very schedul e?

A | believe --

Q Let ne refer you to CGovernnment Exhibit
104.

A Yes. |'mlooking at Mbd. 20. The only

problem | have with this is it usually says this is

page 1 of what, "1 of 2," "1 of 3," "1 of 5." It
doesn't say that. | guess this third page is the
| ast page.

Q kay. Does t hat refresh your

recollection as to the new delivery schedul e?

A Yes, it does.
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Q What other ternms were included in Md.
25; and specifically, was there any termrelating to
this reinstatenent you described? | am sorry. Let
me start again.

Was there any provision in Md. 20
relating to the reinstatenment of these cases that
you alluded to earlier in your testinony?

A Yeah. Nunmber three, on the |ast page
It basically talks about that in the event that the
contractor nmeet s t he January t hr ough Apr i
increments, as set forth in paragraph 2, that the
Governnment nmay reinstate the 114,000 cases to be
delivered in the 31 August 1986, based on its sole
di scretion, and that the reinstatenent had to be by
9 May 1986

Q What was your understanding regarding
that provision in whether those cases would be
rei nst at ed?

A My understanding was that if we cane
along and delivered the 20,000 cases in January,
30,000 in February, 50,000 in March, and | believe
going up to the 80,000 in April, the Governnent
woul d have, in good faith, given them back to us.

Q What ot her provi si ons wer e made

regarding the specific cases that were going to be
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reinstated, if any? Was there any nention of the

configuration of those cases?
(Wtness reviews docunent.)
A This was in the beginning. One second.
Q In paragraph 3, is there any nention as

to what configuration those cases wll be in?

A | don't think so.

Q Ckay.

A No, not that | can see.

Q What was t he i nportance of t he

rei nstatenment of those cases to Freedonf

A Wt hout these cases, we would drop from
a $17- or a $16.9 nillion contract down to $13
mllion contract that was not economcally feasible
Wi thout a cost price adjustnent. It just wasn't
going to work.

Q As you went forward during t he
January/ February tinme period, did anything happen
with respect to the MRE-6 solicitation?

A Yes. Wat happened was, as a result of
us being, | would say, bogged down and the contract
being delayed, ME-6 was awarded to CINPAC a
conpany out of Onio. W didn't get any followon
contracts that | had basically asked for in my Plan

B
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Q So at that point, then, how many
i ndustrial planning producers were in the progranf

A There were still three, as far as | was
concer ned, because CINPAC was found by the
Department of Labor to be not in conpliance with the
Wal sh-Healy Manufacturing Act; and knowng the
industry like I knew, and | picked up the tel ephone,
| realized that CINPAC had not gotten all of the

subcontractor planning schedules in tine.

So tal ki ng W th t he vari ous
subcontractor entities, | knew that CINPAC -- |
don't know how they got in there. It was just what

| considered always a wong award. Sonet hi ng went
wong here. They didn't do what | had -- they
wasn't being made to do what | had to do.
Q Utimately, did Cl NPAC perform under the
MRE-6 contract; and | am not interested in whether
they fully performed or partially, but did they
becone part of the | PP Progranf
A Yes. | understand they did.
JUDGE GROSSBAUM Now do you renenber
when the MRE-6 solicitation was issued?
THE WTNESS: It was sonetinme in '85.
JUDGE GROSSBAUM Ckay. Did Freedom

submt a proposal ?
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THE W TNESS: Yes.

JUDGE GROSSBAUM Do you recall what
happened to Freedon s proposal ?

THE W TNESS: W were not negotiated
with. | believe they told nme that Cl NPAC beat ne by
18 cents a case. So when they beat ne by 18 cents a
case, | said, "Wll, they got a 50, 000-square-foot
bui | di ng. |'ve got a 400, 000-square-foot building.
Wiy don't you add sone 350, 000-square-feet to their
building cost or either let nme skinny dowmn to a
50, 000-square-foot building, and |I think [I'll beat
them by $1 a case.” So unfortunately, that's what
was going on at the tine.

JUDGE GROSSBAUM Who told you about
Cl NPAC beating you out? W told you?

THE WTNESS: Well, one of them | got a

call from Jansen, George hinself, who basically told

me, "Henry, | told you so. | told you I'd get in
this program without \Walsh-Healy." He had cane to
my plant earlier in 1984. He told ne that

Wal sh-Healy was a bunch of crap and that whatever
they made nme do in Hunts Point, he wasn't going to
do. He didn't have to do it, and he was going to
make sure of it. So | told George, "It's a bet."

W had a bet that he was not going to get in this
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program until he actually produced retort pouches,

becane Wl sh-Healy, because |'ve got the entire,
conplete record from DLA that shows that you've got
to be Wal sh-Healy first. So when he got put in the
program and got an award, GCeorge called ne up and
said, "What did I tell you?" | didn't know what to
say to the guy.

JUDGE GROSSBAUM You did not protest

that award, did you?

THE W TNESS: Onh, I -- yes. I
protested. | did everything. | junped up and down
about it. | went to Federal Court. | tried
everything to overturn this. It just didn't work.

JUDGE GROSSBAUM Wo el se, apart from
M. Jansen, who | take it was a principal of Cl NPAC,
who else told you that Cl NPAC had beaten you by 18
cents a case?

THE WTNESS: Frank Bankoff. | think it
was Frank. Yeah. Frank said that they'd won out,
beat us out in price. It was strictly price.

So at that point, an argunent basically
ensued as to the justification for authority to
negoti ate, where we pointed out that CI NPAC needed

at least a 3-mllion-cubic-foot contiguous space;
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that the solicitation says that they have to at
| east take in 70 percent of GFM

| was totally confused as to how Cl NPAC
could get into this program w thout having a retort
pouch or ever nmade a retort pouch. He said to ne
that the DCASMA, Cincinnati, had passed them and
t hat was good enough for them

So there was nothing else we could do
other than to protest it to GAO, protest to -- you
know, try to get it overturned, because w thout that
followon contract, there | was caught in that sane
dilemma that | had talked to them earlier about of
how do I -- | need sonme followon contracts in order
to lay these costs over.

| felt specifically hurt because we had
agreed with themthat we're going to take all these
costs, put them up on -- take them out of our
accounting system put them back into capital costs
that was originally negotiated as direct costs,
because we says now, "If that's the case, then you
guys was telling us we're going to get sone
followon contracts in order to depreciate this
stuff over." Wen we didn't get MRE-6, now |I'm
really stuck. | just didn't know what to do.

JUDGE GROSSBAUM  Go ahead, counsel
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BY MR DETHERAGE

Q What happened during January of 1986
with respect to the MRE-7 solicitation?

A It was announced that they was only
going to have three contractors. So with four
people being in the program now and only three
contractors, that neant sonebody was going to be out
of the program and | wanted to know who. So it was
in nmy best interest to get CINPAC s award reversed.
We had to get that thing reversed.

Q And do you renenber the quantity of that
initial solicitation?

A | think it was a little over 800,000

cases. Are you tal king about MRE-6?

Q No. | amsorry. On MRE-7 --
A Ckay.
Q -- do you renenber approxinmately the

total quantity that was announced in January, 1986,
to go along with the three contractors?

A | believe it was about 4.2 mllion
cases; sonmething like that.

Q Ckay. Did you receive any response in
February of 1986 to the DAR devi ation request?

A | believe that's when we first heard

that the Departnent of Defense DAR Council or
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sonebody had rejected the Governnent's request for
devi ati on. | believe it was found that -- this is
nmy understanding -- the PCO had correctly classified
these things, and they was already classified as
direct and didn't need to be re-classified. So no
devi ati on was necessary.

Q What happened as a result of that DAR
deviation ruling, if anything?

A Vell, the Governnment didn't -- they just
told nme that it wasn't approved. Li ebman didn't
cone to the table right away and pay ne any noney.
They just left us out there at that point in tineg,
and | believe that's when | started talking about
putting in ny claim Yeah, | think we started
havi ng neetings on that.

Q Al right. Before we get to that, can
you just describe the status of production through
t he January/ February/ March tine period?

A We started to really get good at making
t hese cases. W started solving all our little
technical problens, all our little quality control.
The people started getting in the swing of things,
and production started to pick up rapidly.

Everybody got happy because they was naking
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conform ng products. So I would say that we picked

up and really started a nice spin.

All of a sudden, we got hit wth, one
day, an AVI order to halt production because there
was sonme sort of a zyglo or mcro holes being found
at other assenbly plants in the MRE Program and
that they wanted to verify all retort pouches that
was found to be swelling up in, | think it was,
CINPAC s plant and maybe Right Away's plant. I
can't recall that | had any problemw th ny product,
but they told us to halt. So we were caught between
a -- okay, we halted.

We found out what the problem was. I
qui ckly flew dowmm to Ft. Sam Houston; got wth one
of the colonels down there and | ooked at the probl em
of what was going on and what was happeni ng out of
the Star Foods processing facility. They were, at
this time, a GFM subcontractor for the Governnent, a
GFM  contract under VRE- 6; and t hey had,
unfortunately, not processed sone food or had a bad
systemand | et sone food get past their retorts.

The food was not processed correctly and
was swelling up. There was no tractability of where
it was and where it went, so we had to halt and

investigate our entire inventory to see if we had



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

5-54

any in our plant and if we had incorporated any of
this stuff into sonme cases that we had already
assenbl ed.

Q When did this occur?

A | would have to go back and really just
do sone homework over there to do it. | would say
it was sonetinme in maybe the March/ April tinme frane;
sonmewhere around in that tinme framne.

Q Ckay. Let's |look at Freedom again in
the March tinme frame. Can you describe economcally
and financially what was happeni ng?

A In the March tinme franme, again, we were
| ooking at and putting in progress paynments of one
nunber, looking for it all; and M. Liebman was only
paying a part of it.

Specifically, let's say, on Progress
Payment No. 14, we put in a $2.1 mllion progress
paynment . Now we are getting ready now to really
spin up in production, and we've already got our
financing out in front of us in fornms of letters of
credits to subcontractors. Qur bank had went
forward and given them advanced LC s against our
lines of credit. He cones back and only pays us $1
mllion. It's like we're a mllion dollars short.

Sonebody's getting shorted a mllion.
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The bank is very concerned about this.
|'"'m very concerned about what's goi ng on. | don't
think | got any real satisfaction, but here I am

with a progress paynent ceiling of, at this point, |

guess it's $7 mllion or something -- it mght have
been raised at that tinme -- but with a contract
that's still only $13.8 mllion.

At this poi nt, I'"'m  spinning up

production, incurring costs that's going over the
$13 million in anticipation that |'m going to knock
out these cases for the Governnent and they're going
to give ne back the 114,000 to take nme back to a,
what we call, "not a loss node," but a $17 nmillion
contract.

So that's where we were in that tinme
frame.

Q Al right. | want to go back before
that Progress Paynent No. 14. Prior to that tine,
you had testified about a problem with the DAR
devi ati on request --

A Ri ght .

Q -- and you nentioned sonething about a
claim

A Ri ght .
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Q Descri be, just very generally, what that
was.

A In that tinme frane, we had sat wth the
Governnment, and | think we told them that we needed
to -- that we projected that there was going to be
sone |osses here and that we needed sone way of
getting back sonme of the noney that, had it been
expensed in overhead and standing-still time and DAR
deviation and a dispute on the accounting system
and that all these overhead and salary itens had

caused us to go into out nonths. W were nowin --

Q Let me stop you for a second. You said
"into out nonths." Wat do you nean?
A Ckay. An "out nonth" happens to be, as

described to ne, is if a contract called for it to

be 14 nonths, when you go to nonth 15, you're in an

"out nonth."
Q So you had al ready gone beyond --
A W were past -- we were at nonth 15, 16,

17; and we only had costs to cover for the first 14
nont hs.

Q And how did that |engthening of the tine
of the contract beyond 14 nonths affect you in terns
of costs incurred; for exanple, rent and those types

of costs?
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A When you l ook at that, the rent was now
over budget by two nonths or whatever. W had
incurred the entire -- if I'mgoing to just use ny
negoti ati on nmenorandum as a budget, | had a mllion
twenty for 14 nonths in there, and it was probably

$1.2 million or sonething, whatever the nunber is.

By going in these out nonths, | now have to plug on
that budget line a nunber nore than that budget
l'ine. So either | can adjust it; take it from

anot her ar ea.

| did not go over budget on anything
such as a fixed cost, such as ny raw materials, ny
"other." Those kinds of things were not over budget
and wasn't approachi ng, because they wasn't tied to

atime frane. But anything that was tied to a tine

frame, such as rent, salaries -- | guess they cal
that "variable costs,” | believe, okay -- variable
cost was.

Direct |abor, | believe, usually is a
fixed cost, | think. But it becane a variable cost

because we had to take it into out nonths because we
have to now do this production in an out-nmonth tinme
frame of beyond the 14 nonths that was originally

pl anned.
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Q Did you eventually file a formal claim

with M. Bankoff?

A W sent a claimdown for $5.7 million to
DPSC.

Q And what was done with that clainf

A | believe the claim was held up at DLA
Headquarters and tal ked about bet ween ny

representatives and the Government, and it was

ski nned down to about a $3.4 mllion claim

Q Was that claim formally filed with M.
Bankof f ?

A | believe that claim did go to M.
Bankof f .

Q And what happened as a result of filing
t hat cl ai n®?

A As a result of filing the claim there
was sone neetings held. The Governnent wanted to
settle all mtters by offering nme the deviation

nmoni es, okay; and | basically responded to themthat
the deviation was never necessary, and it should
have been included. W' ve asked for the noney over
and over again, and you're still holding it. They
wanted to give ne nore tinme on the contract, and I
think sonething else they wanted to give. \WWatever

it was, | told them no.
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That was not going -- that little bit

woul d not solve the problem of the out-nonth costs
that's |ooking at ne. That little problem is not
going to solve the fact that | have no followon
contract; the fact that as a result of ne being
delayed in '84, '85 tinme frame, that they brought a
third contractor to the table that now has to be
mai nt ai ned.

So | wanted sone assurances that | was
going to get another contract; and as long as I'min
the programand |I'mgoing to get another contract to
work nyself out of this hole, there would be no
deal . I could not, and | wouldn't give up, and |

woul dn't settle this claim

Q Wo did you have these negotiations
wi t h?

A Frank Bankof f.

Q And yoursel f?

A Mysel f. Marvin Liebman was there.

Several people from DCASMA had cone down to DPSC

when we was having these discussions in the, | would
say, March tinme frame -- March/April tinme frane.
Q | take it you and M. Bankoff were not

able to reach an agreenent.

A No.
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Q What happened next in the negotiations?

A M. Bankoff said that due to the fact
that this being a DLA problem that he was going to
bump it up to higher authority or hi gher
headquarters to resolve it, and that he was going to
refer the whole thing up to M. Chiesa for
resol ution. So once he said he was going to --
since the contracting officer was transferring
authority from hinself up to them then, "That's
okay; fine. I'mready to go up there and talk with
these fell ows about what my problemis and the claim
and everything else.”" So that's where it |anded.

Q Bef ore we nove on to those negoti ations,
| want to go back, just for one second, to Progress
Payment No. 14. | think you described the shortfal
in the paynent. Do you have any idea why M.
Li ebman made a reduced paynent to you?

A No. | can't at this nonent. [''m just
going to take a quick look, if you don't mnd, at
Progress Paynent No. 14.

Q Ckay.

A Looking at it, there's absolutely no
expl anation as to why he --

Q Did there cone a tinme when M. Liebman

applied a lost ratio to your contract?
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A | believe M. Liebman was applying

sonething else to the contract that we was in sharp
di spute about. It was ny understanding that M.
Liebman was sending in Ray Troiano to do a
per cent age- of - conpl eti on anal ysi s.

They was using a progress paynent work
sheet which -- back in, | think, OCctober of '85, we
had a neeting with the DCASMA people and put it in
witing to them that our contract was not a ship
buil ding; nor was it a construction contract. The
per cent age- of - conpl eti on, pr ogr ess- paynent wor k
sheets are for those kinds of contracts; not for
this one. W told him that ours was strictly
incurred costs, and they shouldn't be doing what
t hey' re doi ng.

They said, "Well, we just want to
neasure anyway just to see."

"Well, if that's what you want to do,
then do whatever you have to do."

| didn't realize it was going up to M.
Li ebman for sonme sort of a weighted analysis that he
may have been using.

Q VWhat did you understand M. Liebman's

concern to be in that time period -- and | am
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talking about the March '86 tinme period -- wth

respect to progress?

A | think M. Liebman, if this is the
correct tine frane, was saying that we had incurred
maybe 60- or 70 percent of our costs versus 20
percent of our production cases he had gotten, or
some nunber |ike that. It was a disparity between
progress and cost or shipnents and cost. So | think
| mght have addressed that issue in one of ny
letters to him-- | believe | did -- but | thought
it was resol ved.

Q Al right. Just generally, what was
your response to that concern?

A Wll, ny whole response was that M.
Liebman, if he wanted to wuse that type of an
anal ysis, would have to go back to their original
negoti ation and would have to see where we were at
the time that we negotiated for certain things to
happen; such as, when we got to the progress paynent
ceiling of, say, $9 mllion, we would have been at
50 percent, or say $9 mllion, and the Governnent
woul d have had 20 percent of the cases or 100, 000.

The next nonth, | believe we would have

moved to, say, 60 percent -- 65 percent of the cost
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versus the Governnment having 20 percent; so on and
so on right down the line.

So as soon as we got to the 400,000 case

mar Kk, | believe everything washed out. The
Gover nnent woul d have been out of t he
pr ogr ess- paynent busi ness. They would have gotten

all theirs back. W would have been in a cash-flow
positive node, and we would have been receiving
profits. That's the way it was negoti at ed.

So if he's now using sone sort of
wei ghted averages based on where we are, then he
needs to go back and say, "Wll, where are they to
cases versus noney," that his obligation was
supposed to give. So | was trying to nmake that kind
of an analysis versus whatever he was trying to do
with this loss ratio.

Again, the loss ratio was thrown out
because of this L-4 clause and the fact that they
had dropped the contract from $17 million to $13.8
mllion.

Q Now | want to focus back now in the
April/May time period and these negotiations that
had been sent up to DLA on your claim

A Uh- huh.
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Q Let's first start wwth who was invol ved
in those negotiations.

A What happened was, people -- | guess DLA
and DPSC -- felt that | was pretty enotionally
involved in this thing, so we decided to send a
| awer up there and a retired colonel to talk with
M. Chiesa. M. Chiesa brought in M. Kobei sman and
said that they were going to be the official

negoti ating teamfor the PCO

Q Who is M. Kobei sman?
A He's a person in the Defense Logistics
Agency naned Carl Kobei sman. | believe he's the

Chi ef Counsel or the Chief Deputy Counsel. He's the

head of it at this point, | believe. | think he's
the Chief Counsel of DLA Headquarters. He was
br ought in wth the Executive Di rector of

Contracting, and | think that's the highest we could
go at DLA as far as resolving a contract dispute and
havi ng the Executive Director of Contracting and the
Chi ef Counsel for the Governnent.

Q And who was i nvol ved in t hose
negoti ati ons on behal f of Freedon?

A An attorney by the name of David Lanbert

and M. Frank Francois, former colonel in the Arny.
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JUDGE GROSSBAUM  Was Col . Francoi s ever
affiliated with Freedom as an enpl oyee?

THE W TNESS:  Yes.

JUDGE GROSSBAUM At what tinme and what
was his enploynent relationship?

THE WTNESS: Col. Francois was the Vice
President of Freedom Industries when we were in the
Hunts Point facility.

When we was doing the retort pouches, he
was the Vice President and basically hel ped bring
Dollar Dry-Dock to the table by showing them and
telling them how the Industrial Preparedness Program
wor ked, how the Governnment had to maintain specific
conpanies in the Industrial Preparedness Programin
a readi ness posture, how Congress had mandated t hat
this happen, and only certain suppliers that was
desi gnated by the Secretary of Defense by nane coul d
be included in this program He educated us all.

So based on his vast experience working
in the Pentagon, in the industrial area and putting
together the Industrial Preparedness Programfor the
Pent agon, he knew exactly what we had to do, when we
had to do it; and it was Col. Francois that
basically wal ked us through, in 1982 and '83, to get

our |PP plans done, as well as to get our
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subcontractor plans done in conformance w th what
DPSC want ed done.

JUDGE CROSSBAUM He was the Vice
President of Freedom Industries as far back as 19827

THE W TNESS: | believe we brought him
inin "83; he becane a V.P.; right. Before that, he
was just a consultant to us. Once we got the IPP
and the contracts rolling, we brought him on as a
vi ce president.

JUDGE GROSSBAUM Okay. Now the
contracts you were referring to were the two neat
contracts.

THE W TNESS:  Yes.

JUDGE CROSSBAUM kay. And did he
remain as a full-time enpl oyee with Freedonf?

THE W TNESS: No. What happened was,
when we didn't receive MRE-4, the whole plant had to
cl ose down. So he went and had to go back to
Washi ngton. He started a little consulting practice
while we tried to figure out why we got sort of
di sconnected from the Industrial Pr epar edness
Program So he continued to work wth ne, although
| didn't have the dollars to pay him So he, you

know, started building a little side practice there.
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JUDGE GROSSBAUM Excuse t he
interruption. Go ahead.
FURTHER DI RECT EXAM NATI ON
BY MR DETHERAGE
Q \V/ g Thonmas, can you describe what

Freedom sought in those negotiations with DLA?

A Yes. The sanme thing that | told Frank
Bankoff | wanted was, | wanted a guaranty that we'd
get a followon contract -- the sane thing that |

had basically said to himin Plan B of ny proposal.
W wanted a followon contract. W wanted to nake
sure we were treated just |ike everybody else; that
these costs that were negotiated up-front with the
ACO shoul d be adjusted upwards to include all of the
vari ous del ays of the Governnent.

| basically was telling him that our
contract di d, in fact, have a Gover nnent
del ay-of -work clause in our contract, so when people
were saying to nme, "W cannot go over the contract
price," my argunent, of course, was that, "Well,
t hey should not do anything to increase the contract
price by delaying the contract, because specifically
it says that they can increase the contract if an

act of the Governnent increases the contract.”
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Therefore, | was |ooking at that clause
in ny contract for them to live up to it. o
course, they were saying they had done nothing
wong. |'msaying that the DAR deviation was never
necessary in the first place, and it proves it now
t hat the Pentagon has spoken.

So | wanted an adjustnent to the
contract, as well as | wanted to be maintained in
the Industrial Preparedness Program because they
were saying to ne that there's only going to be
three people init. Well, unless | heard Cl NPAC was
| eaving town or that CINPAC s contract was going to
be taken from them and they was going to be put out
of business, then | still was on a mssion to bunp
Cl NPAC.

| wanted themto know that the PCO Frank
Bankoff, | believe, had erred in allowng them in
the program wi t hout being a Wal sh- Heal y manuf act urer
and that he had erred in the provisions of the
justification for authority to negotiate; that they
did not have a 3-mllion-cubic-foot plant; nor did
t hey have 150, 000- square-foot contiguous plant.

So I was really going to town on this
Cl NPAC business, and | put it on the table with DLA

Headquarters.
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Q Was there other relief that you, on your
behal f, and M. Francois and M. Lanbert sought in

negoti ati ons with DLA?

A Yes.
Q Coul d you describe that?
A | was specifically concerned about those

40,000 or 50,000 cases that was produced in the
early tinme frane. | didn't know what to do wth
those cases. Once it's packed up and sealed up, in
order to open them back up, | have to destroy the
material. | have to tear open the cases; | have to
cut open the bags. Al that's noney. Wuo is going
to pay for all this manpower, this Ilabor and
everything to this nonconform ng product as a result
of lack of Governnent inspection?

So that was an issue that | wanted, and
| needed sonebody to show ne what do | do, how do I
do it, because | just didn't know what to do.

Yes, | could go and start all over from
scratch, tear everything down, but that's not
consi dered rework, okay, when they were saying to
me, "Rework those cases."

"Ckay, if sonebody will show ne just how
to do that, I'll doit." Wthout it, the only way |

knew how to do it was to tear those cases down, take
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all the conponents back, separate them sort them

put them back, reinspect them and start all over

agai n.

Q Did Freedom seek any relief relating to
t he SBA?

A Yes. W had basically wanted the

Governnent, since they had novated the Governnent
from Freedom Industries, which was an approved 8A
contractor, we wanted the Governnment to nake
Freedom N. Y., or give us sonme contracts to the SBA
for Freedom N Y., so that we could becone an SBA
contractor, because Freedom Industries, we felt --
and it was always ny feeling -- we were right for
t he SBA Program

W were in the SBA Program as an 8A

contractor; that the novation took the contract away

from Freedom I ndustries. Thus, Freedom Industries
was sitting there w th nothing. It didn't have a
home anynore. It didn't have a |lease. They had no
contract. It was just a bad scene at the SBA. So |

wanted them to support the application of Freedom
N.Y., to becone a SBA 8A contractor.
Q Finally, did Freedom seek any relief

relating to the guaranteed | oan?
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A Yes. \What had happened was, M. Lanbert
and Col. Francois came back and said, "The
Governnment says they cannot go over the contract
price. They're willing to reinstate the 114, 000;
they're willing to give you back the $200, 000;
they're willing to include you in MRE-7. By the
way, they're already comng out with a nodification
to the MRE-7 where they're going to have four
contractors so you're included.™

| said, "Ckay. Now that I'mincluded in
MRE-7, |1've got to get this contract adjusted or
sonet hi ng. If they can't go over the contract

price, tell me what do they suggest | do."

"Wl |, how about a guaranteed | oan?"
Well, after | thought about it, | says,
"Well, that nmeans that if | take a guaranteed | oan,

that nmeans |'ve got to work in out years to pay it
back. "

"Yes. But guess what? You'll be in
busi ness. "

"Wl |, okay. I f sonmebody screwed up at
the Departnent of Defense and did sonething wong
then 1'Il just have to think about that and let ne

doit."
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So | called up Randy G oss at Bankers
and said, "Randy, the only way we're going to get
out of this thing is that the Governnent is offering
to do a guaranteed loan. |[If you'll come up with the
$2.7 mllion in loses, | can see how | can go past
t he next progress paynent."

Since | was already at $16 nmillion in
incurred costs, or close to $15 million in incurred
costs, it only took one nore nonth before |I hit the
magi ¢ $17 million. So the Government had nme where |
was at $13 nillion in a contract. My accounting
books, | had already incurred over $15 mllion.

"What do we do, Randy?"

"Well", he says, "if we can get sone
assurances that the Governnent is, in fact, going to
gi ve the guaranteed |loan -- you've already got your

docunentation that the Governnent has increased

MRE-7 to four contractors -- get ne some assurance;
and what 1'lIl do is, 1'Il go along wth the
guaranteed loan if you're wlling to work in out
years."

| told himl didn't have any choice. So
basically we decided to tell them "Let's get this

confirmed,” and "How was it going to be?"
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Q Let me go back before we go on to that.
You descri bed what Freedom sought in t he
negoti ations wth DLA Can you describe what the
Gover nment sought ?

A The Governnent wanted a release of all
claims if they was to go forward with giving us the
original $522,000 of expensed, specialized equi pment
costs, okay, basically. So they was going to give
us that. They were also going to help us
technically with the 50,000 cases: send sonebody
down from Nadi ck Labs to work with us to figure out
how to rework those cases.

Q Again, all | want to know is what the
Governnment was seeking at that tinme. You described

a release of all clains.

A Ri ght .
Q Was that the extent of it?
A Well, | know they wanted a release of

t he cl ai ns.

Q And that was in relation to the $3.4
mllion claimyou had fil ed.

A Yes. So as long as we had agreed that
they were going to put ne and keep ne in business
and maintain me in the future, and when this dea

was originally tal ked about, | said to themthat the



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

5-11

Governnment had only put out an anendnent that they
wer e t hi nki ng about going to four.

So Dave Lanbert and Col. Francois cane
back a little later and says, "Wl |, t he
solicitation is going to be issued very shortly.
It's going to have four. That's final and that's
the solicitation. So once the solicitation cones
out, there's no such thing as they're going to

switch up and say that they're going to go back to

three."

So "kay," I says. "Once the
solicitation is issued, then 1'lIl know that's for
real ."

Q Vel |, what happened in April, 1986, with

respect to the MRE-7 contract?

A In April, the Governnment did in fact --
| believe it was April 17. | think it was, or My.
Sonetinme in April or My, they cane out wth the
solicitation. It did have an increase from three

contractors to four.

Dave Lanbert called ne up and told ne
that the Governnment had officially acknow edged t hat
they're going to keep nme in business; they're going
to keep nme in the Industrial Preparedness Program

and that | just don't have to worry about the Cl NPAC
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i ssue anynore; and that he had reached an agreenent
with the Governnent for a guaranteed | oan. He had
al so reached an agreenent with Bankers Leasing that
Bankers would put in a $2.7 mllion request to the
Federal Reserve Bank and that the Governnent woul d
process that |oan real quick and fast.

Q Can you descri be, in this | ate
April/early May tine franme, what was the financial
status and condition of Freedon?

JUDGE GROSSBAUM W have to take tine
out. There will be a ten-mnute recess. W wll be
back at 5:00 p.m

(Wher eupon, a short recess was taken.)

JUDGE GROSSBAUM  This hearing wll cone

to order.
FURTHER DI RECT EXAM NATI ON
BY MR DETHERAGE:
Q M. Thomas, | would like to take you

back for a nmonent to Progress Paynment Nos. 14 and
15. Can you describe what was happening in the
April/May tinme period with Progress Paynent Nos. 14
and 15 in terns of what you requested and what you
were paid?

A In that particular tine frame, we had

requested $2.1 mllion. Unfortunately, we were only
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paid $1.1 mllion, which is just about a $1 nmillion

shortfall.
Q That is on Progress Paynent No. 147?
A Yeah, that's on Progress Paynent No. 14.
Q How about on Progress Paynment No. 157
A On Progress Paynent No. 15, we were just
about -- we were at $791, 000. W got $615, 000.

That's just about a ninety-sonme odd thousand dollars
shortfall or close to $100, 000 shortfall.

Q M. Thomas, these shortfalls occurred
during the tinme that you were still negotiating with
DLA; is that correct?

A Yes. Yes, they were.

Q Can you descri be in this | ate
April/early May tine period, as these negotiations
were going on -- you have already described what was
happening with the progress paynents. Can you

descri be for us now what the financial condition of

Freedom was in |light of everything that had
happened?

A W were in a real end-of-the-plank type
of situation. Qur bank was at -- and | need to say

that we were at just about the top of the contract
as far as the contract that we were |ooking at,

because we believed that we had conforned to the
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Mod. 20 specification as you adjusted for the Zyglo
AVl shut-down, okay? If you adjust for that, we
felt that we had net it; so therefore the CGovernnent
woul d be giving us back $17 mllion.

If the Governnment did not give us back
the 114,000 and we was left at the $13.8 nillion,
then we had a ceiling problem The bank is saying
that we need to get this corrected and fixed so that
t he banker can advance nore noney. He's perfectly
willing to advance nonies, but he wants this
contract conforned.

W want to also get -- how do we go to
the next step, because if you really notice in that
tinme frame, ny next progress paynent on May 9 is for
$2.9 mllion; alnmost $3 mllion.

Wth that sitting there, and we've
reached an agreenment with the Governnent as far as
Dave Lanbert and Col. Francois had reached an
agreenent up at higher headquarters, DLA, and that
the fact of the matter that they have included four
contractors in the MRE Program and that there's
this wunderstanding that we're going to get the
guaranteed |oan, everything started |ooking rosy;
and the Governnent had basically agreed to give back

the 114, 000 cases.
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All 1 really wanted now was definite
verification that this was going to happen. You
know, | stalled doing anything on signing the

nmodi fication until nore verification actually cane.

Q What was your perspective, at this tine
period, as to what would happen if you did not get
the MRE-7 contract and/or a guaranteed | oan?

A Wthout an MRE-7 contract, there was no
use in going forward. | nmean, that's the whole
reason why we're here. We're here to nobilize in
the event of war. We're here to be nmaintained.

Just to be going down to finish up and
make a few hundred thousand cases at the price we're
doing it at wthout developing, and this was going
to be the end of it, then we could end this contract
right now, you know, with the clains that we had
agai nst the Governnent. But since the Governnent
wanted us to continue into the program and be a
viable plan producer, then we said, "Okay, fine.
We'll work with you."

W extracted from our bank a guarantee
or a letter that said that they would al so give us
addi tional equi prent. Around that tinme frane,
you'll find a letter from Bankers to nme, and it was

given to DLA Headquarters, that once this agreenent
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is signed, that Bankers is going to spend at |east

anot her $200, 000 or $300, 000 on M tsubishi equi prment
for retort pouches to give us expanded capability,
as well as sone other bottleneck equi pnent.

W found we were having a bottleneck
Wi thin our production on the case erector and case
sealer. That was a real bottleneck that we had as a
result of not having the original producti on
equi pnent that we had negoti at ed.

Qur bank says, "Okay. Since DLA is
showi ng good faith that they're going to put you in
the program and keep you in the program this bank
is going to go forward and give you the necessary
noney. "

Randy wote nme the letter, and we nade
sure that the Government got a copy of it, that
"We're ready to go and to live up to our side of
this deal."

JUDGE GROSSBAUM Whi ch bank are you
tal ki ng about ?

THE W TNESS: Bankers.

JUDGE GROSSBAUM  Bankers Leasi ng?

THE W TNESS: Yes.

JUDGE GROSSBAUM  (Okay. This is junping

way ahead, but the Board just has this curiosity
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that may not even be relevant to the outcone, but

did you ever get this Mtsubishi equipnment?

THE WTNESS: W sure did.

JUDGE GROSSBAUM  About when did you get
t hat ?

THE W TNESS: | believe it came in in
June.

JUDGE GROSSBAUM  June of 19867

THE W TNESS: Ri ght. W got the
M tsubishi; we got the retorts installed; we got al
ki nds of check wei ghers, automatic check wei ghers.

JUDGE GROSSBAUM  How did this equipnent
conpare to the so-called state-of-the-art equi pnent
that you had ordered back in 1985 that, for a
variety of reasons, you were unable to acquire?

THE W TNESS: Thi s IS t he
state-of-the-art retort pouch side of it. Now this
equi pnent here is for the food production side.

What | had decided wth DPSC to do in

1985, when we didn't get the state-of-the-art

equi pnent -- that was for the assenbly of the
packages in their final cases. The M tsubish
machi nes sealed up the food itself. So this was

part of the ongoing Walsh-Healy manufacturing

requirenent that one nust have in order to be
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qualified as a Walsh-Healy manufacturer. I  had
sone, | think, other type of sealing equipnent that
was not as state-of-the-art.

JUDGE GROSSBAUM You had referred
earlier, anong the state-of-the-art equipnent, to
sone Doughboy equi pnent.

THE W TNESS: Ri ght.

JUDGE GROSSBAUM Did that relate to the
assenbly process?

THE W TNESS: Yes. The Doughboys are
for final assenbly and sub-assenbly.

JUDGE GROSSBAUM kay. Did you ever
get anything like that?

THE WTNESS: No. No, we didn't.

JUDGE CROSSBAUM Pl ease excuse the
interruption. Go ahead.

BY MR DETHERAGE:

Q M. Thomas, you have referred to an
agreenent at various tines. I would like you to
describe now what you understood the entire
agreenent to be between Freedom on one hand, and
t he Governnent, on the other hand.

A Al right. Modification 25, as is being
dubbed, was an agreenent where the Governnment woul d

include us in the MRE-7 solicitation. They woul d
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give us a guaranteed | oan. They would give us a

Nadick Labs -- | forgot what they called those
peopl e, but they'd conme down and assist us; as well
as we' d get sone SBA Traypacks or retort pouches put
under the SBA Program So they'd give us sone
assi stance there.

In addition to those, the Governnment was
willing to give back the 114,000 cases; give back
t he $200, 000 of what we had to give the CGovernnent
as consi deration costs.

Q | s that $200, 000 the consideration that
was given for these for the extensions in delivery
schedul es that you descri bed back in | ate sunmer and

early fall, 19857

A Yes. That's what that was for.
Q Ckay.
A So it was ny understanding that the

Government recognized that there was sone fault
there as far as the pricing and that we should have
been given sone consideration for that, as well as
sonet hing el se. But for whatever reason, they
clainmed they couldn't go above the contract price.
As far as the budget was concerned, they were

willing to give a $2.7 mllion guaranteed | oan.
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So with those things incorporated, okay,
in the understanding that | had, that's when | says,
"Ckay, fine. I'mready to do business.” Okay?

Q How did you learn that that was the

agreenent, as you understood it?

A Col . Francoi s, Dave Lanbert had
basically witten letters early on. well, |1
shouldn't say "witten.” They had drafted -- Dave

Lanbert had drafted the letter for ne to send to
Frank Bankoff and then drafted the same letter to go
to Ray Chiesa.

Q Al right. M. Thomas, | want to refer

you to F-1, Exhibit No. 2.

A Al right.

Q M. Thomas, can you describe what that
i S?

A This is a letter that's checked with ny

name at the bottom This is a copy that | received
from David Lanbert to M. Chiesa on May 6, where he
gave nme an enclosure of the letter that he was
tal king about, the draft letter, the Freedomletter,
which would be sent to the contracting officer,
along with the nodification with sone mnor changes

i n schedul e.
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So this is the letter that they were

telling ne had been agreed to with Chiesa. They had
worked it up and that Frank Bankoff had been, you
know -- that they understood it had been discussed
wi t h Frank Bankoff.

Q This May 6 letter refers to the Freedom
letter and a draft of the Mod. What was your
under st andi ng of the Freedomletter?

A The Freedom letter was going to contain
t he understandi ng that they had reached up there, as
well as the nodification that was prepared down at
DPSC Headquarters.

Q Ckay. | want to slow down and be rea
specific here. You say that the Freedom letter was
goi ng to contain what understandi ng?

A kay. Al'l of the understandings that
was reached upstairs with M. Chiesa and Kobei sman,
okay, and they was to be addressed to Frank Bankoff.

Q Is that the MRE-7, the guaranteed | oan

and the SBA matters --

A Yes.

Q -- that you described?

A Yes.

Q And what was vyour understanding was

going to be in the Md.?
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A VWhat was going to be contained in the
Mod. were the various things that the Governnent had
al ready put on the table since they already had the
Mbd. structure.

Q And are those the matters you descri bed
earlier: the $200,000, the $522,000 in capital
costs and the reinstatenent of the 114,000 cases?

A Yes.

Q What happened next ?

A What happened next is that we get a
letter back fromM. -- 1 think it was M. Capellian
[ phonetic]. Not a letter, but | understand from M.
Lanmbert that Frank Bankoff's |awer says that since
it wasn't negotiated with Frank, that it had to be
directed to M. Chiesa, wth a copy to Frank
Bankof f .

So | then took ny letter -- and that's
why you've got it like this; this is ny check mark
-- and | had Linda scratch out Frank's name, wite
in M. Chiesa's nane, neke the necessary changes

that we was instructed to by M. Lanbert, and then

we commenced the letter dated May 13 -- there's
another letter here sonewhere -- to M. Chiesa.
Q | would like you to refer to docunent

F-1, Exhibit 1.
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A Ckay.

Q Is that the May 13 letter to M. Chiesa

that you just described?

A Yeah, that's the letter with M. Chiesa,
and there's a "CC' to M. Frank Bankoff, I|ike we
were instructed to do. | just so happens to throw

in Ms. Leftwich as well.
Q Ckay. And what did you do wth that

letter at the tine that you prepared it?

A | signed it and | sent it back to Dave
Lanmbert, who was going back to see M. Chiesa -- for
himto deliver it to M. Chiesa. | was going to

deliver one copy to M. Bankoff, and | was going to

deliver another <copy to M. Leftwich at the

Pent agon.
Q Wio was Ms. Leftw ch?
A Ms. Leftwich was the Director of Small

and Di sadvantaged Utilization at the Pentagon. She
was responsible and reported directly to Secretary
Wei nberger. She was responsi ble for the drafting, |
woul d say, of the D & F that Dr. Wade signed as a
result of what we felt that we had been m streated
by DPSC in not being awarded any contracts under

MRE- 3 and 4.
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So Ms. Leftwich was quite concerned, and
we had kept them abreast of what was going on and
how we were being treated in our participation in

the MRE Program So | wanted themto know, "GOkay, |

struck a deal here. Here it is and |'m going
forward. |'mnot fighting with anybody. If this is
what they want, |'m ready to do business and go
forward."

JUDGE GROSSBAUM  Cont i nue.
BY MR DETHERAGE
Q What happened next ?

Well, right after that, | believe that's
the time frame when |I received a phone call fromthe
Wiite House. | think it was from Lt. Col
Menar chi ck

| had basically talked to a person naned
Cicero WIson, from the American Enterprise
Institute, who was developing prograns to create
jobs in the inner cities. Thi s program was one of
the prograns that was basically a Ccero WIson
devel opnent where, you know, we could show that
inner-city youth and inner-city people could
actually participate in mlitary contracts and

create sone jobs.
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Cicero -- | told himof my concern about
how t he Governnment had, what | considered, snaked ne
out in the past; and | was concerned about verifying
that M. GCcero was really going to do what ny
peopl e say he was going to do; and | wanted a little
bit nore confort that there's sonething back there
t hat was real .

So Cicero, having an entree wth the
Vice President's Ofice, got hold of Lt. Col. Doug
Menarchick and told himthe entire story. Lt. Col.
Menarchick called nme from the Vice President's
O fice, who was dispatched fromthe mlitary section
of it, and said that he had talked to DLA
Headquarters and that there was a guaranteed | oan in
the pipeline comng down the pike for us. He had
just verified that the guaranteed |oan was com ng
and that | could rest assured that it would be
processed in accordance with the understandi ngs that
my people had reached; that he had just verified it
wi th DLA Headquarters. So that sounded good to ne,
comng fromthe Vice President's Ofice, you know.

So | called Randy Goss and told him
that | had just gotten a call fromthe Wite House,
from Lt. Col. Menarchick, who confirmed that the

di scussions that M. Chiesa and M. Lanbert and Col.
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Francois had has been confirned. It was good as

gold as far as | was concerned. So all | have to do
now is go and confirm this wth the contracting
of ficer and we'd be okay.

So in ny travels, I set up an
appointnent to see -- went to the Pentagon and
talked with Ms. Leftwich and told her, basically,
"Here's the letter that we've negotiated wth the
Gover nnent . "

JUDGE GROSSBAUM What was the date of
your nmeeting with M. Leftw ch?

THE W TNESS: | can't say for sure
exactly when it was, but it had to be nmaybe between

the 20th of May and the 29th. It was right in --

JUDGE GROSSBAUM It was before you
signed the --

THE WTNESS: Onh, yes.

JUDGE GROSSBAUM -- the Mdification
257

THE W TNESS:  Yes.

JUDGE GROSSBAUM  Okay.

THE WTNESS: So with that confirmation,
| then set up a neeting with Frank Bankoff; told him

I'm coming in; that | needed to get that $2.9



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

5-27

mllion kicked out of the basket because M. Liebman
said he wasn't going to pay anything.
BY MR DETHERAGE:

Q Ckay. | want to back up on one point.
Before we get beyond the May 20 tinme frame, what
happened with respect to the MRE-7 solicitation on
May 16, 19867

A It, in fact, did cone out in the
solicitation. MRE-7 was sent to us by DPSC, show ng
that there was four contractors -- woul d-be awarded
contracts under MRE-7. So with that confirmation to
me, with the Vice President's Ofice calling, saying
that the guaranteed |oan was, in fact, in place, |
was ready. My banker was satisfied. I knew | was
going to go forward and get another contract -- at
| east there's a space open for nme to get another
contract. | was ready to go.

Q What happened next ?

A That's when we set up a neeting wth
Frank Bankoff on May 29, | Dbelieve it was. I
travelled to Phil adel phia. I nmet Col. Francois

t here. He met ne there.
W went into a conference roomw th the
PCO Frank Bankoff; and | told him pointblank that,

"Here's ny understanding."” Since he had bunped this
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t hi ng upstairs to hi gher headquarters for

resolution, here cones the resolution; that | was
satisfied with, you know, the deal. | nmean, at
least | know -- he had already increased the
contract. I just asked him if he did. He says,
"Yes. It's in the solicitation.” So since he had
increased it to four contractors, | was satisfied
with that.

| asked him about the guaranteed | oan.
He says he wunderstands that that's going to be
handl ed up at DLA Headquarters. Col. Francois went
to talking to him

| had pulled out a copy of the May 13
letter that | had with ne.

Q s that Exhibit F-1, page 1?

A No. The one that | had with nme was
dated May 25, that | had printed. |In other words, |
had a new word processor that automatically inserts
a new date anytine you go to print it out. The
girls were using this new function. So when | told
themto print me a copy of the letter for me to go
down to DPSC, | think it was dated My 25 or
sonething |ike that. | never noticed a change of

dat e.
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So when | finally got down there, Col

Francois says, "That's not it. | don't know about a
May 25 letter. It's a May 13 letter.™

So we took the May 25 letter away from
the nodification; and we stapled the May 13 letter,
the one that actually went to M. Chiesa, to the
nodi ficati on.

VWat | said was that, "This is ny
under standi ng of the nodification. If this is not
your understanding of the nodification, then there's
no deal . But if there is, then we've got a deal.
Let's go. Because these two docunents are attached.
They're one docunent as far as |'m concerned. | f
you've got a problem with it, then say sonething.
If not, let's go."

M. Bankoff advised ne that he'd be
right back. He left the room and said he had to go
fax this thing off to DLA Headquarters, which he
di d.

| subsequently got a copy of that fax
dated that sane date, around 10:59, from Bob
Appellian to Ed Neal, wth the My 13 docunent
attached to it, going to DLA Headquarters, just like

he said he was going to do.
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So when he canme back in the room -- he
left for about a half hour or so -- when he cane
back, him and | then signed the Md., wth it
attached to this May 13 letter. So that was ny
under standi ng of what the deal was, and we kept on
goi ng.

JUDGE GROSSBAUM Did M. Bankoff say
anything to you after he cane back a half hour
| ater?

THE W TNESS: No, other than he had sent
it up to DLA Headquarters. He sent it on up there.
It was a confirmng letter of our understandi ng.

JUDGE GROSSBAUM Had that letter ever
been previously sent to DLA Headquarters?

THE WTNESS: As far as | --

JUDGE GROSSBAUM F-1, Exhibit 1, the
May 13 letter.

THE WTNESS: | had sent that letter to
M. Lanbert to be delivered to M. Chiesa. The only
one | know about is the letter from-- that earlier
letter that we pulled back, where M. Kobeisman --
|"'msorry, M. Appellian said that we should send it
instead of to -- it's the sanme letter, in other
words, that was sent to M. Chiesa on, | think, My

2. | don't have it. But anyway, it's the sane
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identical letter, except instead of being addressed

to Frank Bankoff, it's addressed to M. Chiesa.

JUDGE GROSSBAUM This is the letter
that you testified about that shows a "CC' to M.
Bankof f and Ms. Leftw ch?

THE W TNESS:  Yes.

JUDGE GROSSBAUM And who actually
transmtted this letter, the copies, to M. Bankoff
and Ms. Leftw ch?

THE WTNESS: | took it to themboth. |
took it and put it in his hand, and took it and put
it in her hand.

JUDGE CROSSBAUM On the 13th? Ms.
Leftwich is in Washi ngton --

THE WTNESS: Right.

JUDGE GROSSBAUM -- is that correct?
M. Bankoff was in Phil adel phia?

THE WTNESS: Right.

JUDGE CROSSBAUM Were you in both
cities on the 13th of May?

THE W TNESS: No, no. | didn't get to
Frank Bankoff with this May 13 letter until | went
to see himon the 29th of My, when we signed the

Mod.
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JUDGE GROSSBAUM  Ckay. So al t hough he

was "CCed" on the May 13 letter to M. Chiesa, that
letter was not actually transmtted to him at the
time?

THE W TNESS: No.

JUDGE GROSSBAUM But on May 13, where
were you?

THE WTNESS: | was in New York.

JUDGE GROSSBAUM  How did you happen to
carry the May 13 letter to Ms. Leftw ch, who is al so
"CCed" on the letter?

THE W TNESS: | set up an appointnent
with her, and | think I went down there around the
20t h.

JUDGE GROSSBAUM  So al though the letter
purports to be dated the 13th of May --

THE WTNESS: Right.

JUDGE GROSSBAUM  -- it purports to have
been transmtted to M. Chiesa on the 13th of My,
and shows "CCs" for M. Bankoff and M. Leftw ch,
the letter was, in fact, not mailed to M. Chiesa,
and the "CC'" copies were not, in fact, mailed to Ms.
Leftw ch and M. Bankoff. |s that correct?

THE W TNESS: Not on the 13th; no.
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JUDGE GROSSBAUM Were they mailed to

them on any date?

THE W TNESS: No. They wasn't nmail ed.
| hand-delivered themto them

JUDGE GROSSBAUM  And the May 13 letter
was never nmailed to M. Chiesa.

THE WTNESS: | can't say that.

JUDGE GROSSBAUM  You do not know.

THE WTNESS: No. | was told to give it
back to M. Lanbert so he could take it over to him

JUDGE GROSSBAUM  And as far as you know
-- you had signed the letter on the 13th of May.

THE WTNESS: Yes, | did.

JUDGE CGROSSBAUM Ckay. And as far as
you know, Freedom never nailed that letter out to
anybody.

THE WTNESS: No. But | did mail the --
no, not that letter.

JUDGE GROSSBAUM And you do not know
whet her or not M. Lanbert ever nailed the "CC'
copi es.

THE WTNESS: | don't know if he mailed
it, but | understood he had a neeting with them and

gave it to them-- is ny understanding.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

5-34

JUDGE GROSSBAUM When you say "them"
the addressee is M. Chiesa; a "CC' is M. Leftw ch
and another "CC' is M. Bankoff. Wo is the "thent
that he gave this letter to?

THE W TNESS: M. Lanbert would have
given it to M. Chiesa and, say, M. Kobeisman. You
know, that's when | said Chiesa and them

JUDGE CROSSBAUM And he would have
hand-carried it.

THE W TNESS: Yes. Those were ny
instructions, when he told ne to change it and to
get it down to himso he could take it back into a
meeting with them and he'd give it to him So |
said fine.

JUDGE CROSSBAUM Pl ease excuse the
interruption. Go ahead.

FURTHER DI RECT EXAM NATI ON

BY MR DETHERAGE:

Q M. Thomas, | would like to now turn to
the June/July tine period, after the nodification
was si gned.

A Ckay.

JUDGE CGROSSBAUM | just want to
understand two things about the nodification. You

personal |y, apart fromyou having signed the letter,
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the letter that was first dated May 2 and addressed

to M. Bankoff --
THE W TNESS: Ri ght.

JUDGE GROSSBAUM  -- which is Exhibit 2,

THE WTNESS: Right.

JUDGE CROSSBAUM -- that was not
prepared by you. There were sone hand marki ngs on
it, but the draft of the letter itself was not
prepared by you.

THE W TNESS: No. The drafting of the
letter was not.

JUDGE CGROSSBAUM Ckay. The sanme is
true for the letter of May 13 that is F-1, Exhibit
1. |Is that correct?

THE W TNESS: Right. That was prepared
by M. Lanbert.

JUDGE GROSSBAUM Ckay. So you
expl ained earlier that because it was felt -- | do
not know if you felt this, but it was felt that you
had an enotional connection with the events that
were transpiring or unfolding; that it would be best
that you not deal directly wth DLA Headquarters.
Is that correct?

THE W TNESS: Yes.
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JUDGE CGROSSBAUM Ckay. Ther ef or e,
what ever agreenment is reflected in either the May 2
draft letter or the My 13 letter is not an
agreenent to which you personally were a party. |Is
t hat correct?

THE W TNESS: No. | was not a party to
t hose di scussi ons.

JUDGE GROSSBAUM | nmean, you did not
hear M. Chiesa nmake any of the promses that are
alluded to in the May 13 letter.

THE WTNESS: No, | didn't hear them |

only wverified it through the Vice President's

Ofice. That's all | did. | mean, as far as |I'm
concerned, | had a third party who | thought was
reliable check it out. But | did mail the My 2

letter to M. Bankoff.

JUDGE GROSSBAUM  Okay.

THE WTNESS: It did get mailed to him

JUDGE GROSSBAUM Had you previously
known this Lt. Col. Menarchick?

THE W TNESS: No.

JUDGE GROSSBAUM Excuse t he
interruption. Go ahead.

BY MR DETHERAGE:
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Q M. Thomas, | would like to go to the
June/July tine period, after the nodification was
signed. \What happened on July 1, 1986, with respect
to the MRE-7 solicitation?

A | believe that that's the tine when we
found out that DPSC had all of a sudden |owered the
MREsS from four contractors back to three.

Q And in this sanme time period, what
happened with respect to your paynent on Progress
Payment No. 16, which | believe had been submtted
before the nodification and paid sonetine after?

A Yeah. Wat happened was, we needed t hat

money desperately at Md. 25. W needed it. Qur

back was against the wall. We | ooked like we were
short ed. W were shorted quite a bit of noney
t here.
Well over a mllion dollars?
A I'd say well over a mllion: $1.7

mllion; yeah

Q And when was that paynent nade?
A June 18, 1986.
Q Did you have any understandi ng as to why

M. Liebman had "shorted,"” to use your words, you on

t hat progress paynent?
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A No. I can't recall right this nonent

what it was, but it |looked |like the pattern was the
sane. Even though we had just reached an agreenent,
he just didn't change.

Q What was your understanding as to
whet her he was applying sone type of loss ratio
during this time period to your progress-paynent
request ?

A Vell, |1 believe he mght have been
applying it as long as we were at the $13.8 mllion
level. But once we rose to the $17 mllion or $16.8
mllion back and they added those cases back, you
know, that's not a | oss.

So therefore, what we did was we sent
hi m an invoice saying that, "Ckay. Over the last --
from Progress Paynent, say, Nos. 12, 13 and 14, you
cut us so nuch noney in this loss that you was
appl yi ng. Now that the contract has been
readjusted, give us back all the nobney that you
wi thheld." So we sent him an invoice, and | don't
beli eve he ever addressed it. He just avoided it.

Q You described the increase in the

contract price. That was a result of the --
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A The add-back of the 114,000 cases; the
increase to the 200,000 consideration that was being
gi ven back.

Q What about the progress-paynent ceiling?
How was that affected?

A | believe the progress-paynent ceiling
was either at $13 mllion, or it mght have been
slightly a bit raised by that tine.

Q How was it affected by the increase in

the contract price?

A The ceiling?
Q Yes.
A Wll, what it would do was allow us --

it would give nore noney to the contract so that we
could now get -- M. Liebman could give us sone of
t he progress paynents w thout fear of bunmping into a
purported ceiling.

Q Did that progress-paynent ceiling cause
any probl ens?

A Ch, vyes. Ch, vyes. We thought that by
signing the Mod. 25, that that was going to end the
issue and that all we had to do was show a cash
flow.

| had said to the Governnent that it was

my understanding of Clause L-4 that the only
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restriction was that if | showed the Governnment a
cash flow, that we needed noney above and beyond the
ceiling; that the Governnment had to give it to ne.

This was discussed wth the Governnent
back in 1985, where they agreed with ne that the
ceiling itself that contained -- or the |anguage of
L-4 contained no |anguage that allowed the ACO or
the PCO to deny progress paynents. Al the
requi renent was that if the contractor needed it and
showed a cash flow, that the Governnment would give
it to us.

So therefore, when they started applying
this ceiling again, | started telling themthat they
can't do that. But they did it anyway.

Q You referred to this ability to request
a change in the ceiling by submtting cash flow
information. Were did you cone up with that?

A VWell, basically, if you |look at the DAR
regul ations, DAR 7 104.35B, it allows for progress
paynents to be billed up to 95 percent of the entire
contract. So on a $17 nmillion contract, we could
really go up to $16 nmllion and change -- $16.8
mllion or 16 and change. So that's the only limt

that the DAR regul ati on places on us.
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JUDGE GROSSBAUM  You nean the clause in
the contract.

THE WTNESS: Say it again?

JUDGE GROSSBAUM The clause in the
contract.

THE W TNESS: Yeah. The DAR cl ause;
right. The DAR clause let us go all the way up to
the full $16 mllion, okay, in progress paynents.
So there's no l[imtations.

JUDGE CGROSSBAUM Is there any right to
guestion whether or not you should get paid, or is
this sonme kind of an absolute right that a
contractor has to go up to the 16 and a fraction?

THE W TNESS: No. If the costs are
al l omabl e, allowable to the contract, incurred under
the contract, then | believe that's the right of the
regul ation that the contractor should get that. O
course, if there's a problem --

JUDGE GROSSBAUM What if you are not
payi ng costs or performance in the ordinary course
of business, even if you have booked these costs?

THE W TNESS: kay. If you' ve booked
these costs and you're not paying, and you had the
nmoney to pay, then that would be probably a reason.

But if you haven't gotten the costs and the
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Governnent is behind, say, $5 mllion, and then
trying to force you to pay costs in a normal course
of business when they, thenselves, are not paying
costs in the normal course of business, it creates a
standard for wus that they, thenselves, are not
[iving up to.

So if the Governnent had given ne the

full 95 percent of ny noney that | requested, and
then turned around and said, "Henry, vyou re not
paying the 95 percent to the contractors,” | think

they'd have a right to junp on ne.

But if they say, "You' ve incurred $15
mllion. W' ve given you $10 mllion, but we want
you to pay the full $15 mllion, M. Thomas," then
what they're in effect doing is nmaking nme a |arge
busi ness. That nmeans that based on incurred costs,
| get paid based on paid costs. So we're not
getting rei mbursed based on costs that's paid; we're

getting rei mbursed based on costs that are incurred.

So since the Government was not giving
us -- or holding back, say, close to over $5 mllion
at this tinme, if there was a cuned figure on that
chart, we'd see, at Md. 25, | had incurred maybe

$15 million. The Governnent had only paid about $10



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

5-43

mllion. There was a $5 mllion spread. So to
force me to make paynents on noney that | had not
received is not right; is not fair to ne.
JUDGE GROSSBAUM  Conti nue.
BY MR DETHERAGE
Q \V/ g Thonmas, you nentioned again a
reference to an ability to seek an increase in the
progress-paynent ceiling by providing a cash flow
anal ysi s. | would like you to take a |ook at
Governnent Tab 2, page 66 of 96 of the solicitation
A |"ve got it.
Q Now | would specifically like you to

refer to the L-4 cl ause.

A I n Governnment Tab 27

Q Yes. Page 66 of 96 of the solicitation.
A Ckay.

Q s there language in the L-4 clause, as

you understood it, that nade it possible for you,
with a cash flow analysis, to request an increase in

t he progress-paynment ceiling?

A Yes, it is.
Q Can you describe it?
A Yes. Basically, it says that, "Requests

for increases beyond this 50 percent ceiling rate

must be acconpanied by a cash flow analysis,
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detailing the necessity of the increase by show ng
the inpact on progress paynents on operations over
and above the inpact on profit."

It goes on to say further, "Increases to
this ceiling nust be acconpanied by a cash flow
analysis..." again it says the sane thing,
detailing inpact over and above that on profit, as
noted previously." Al so, "Requests for increases
for long lead tinme, materials, nust also be
acconpanied by a simlar cash flow statenent."”

Q M. Thomas, you had described that you
had, | believe, a problemwth the ceiling. D d you
request relief during the June/July tinme period from

M. Bankoff wth respect to the progress-paynent

ceiling?

A Yes, we did.

Q And what was his response?

A \V/ g Bankof f basically says, "Ckay.
We'll do that, but we're going to have to tie this

to cases delivered."

O course, | said, "Wll, ours is
incurred costs; not cases delivered." I think he
wote ne back a letter saying sonmething |ike, "Thank
you for your comments, but here's what we're going

to do." He tied it to cases.
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| | ooked at that as being, "Well, even
though it's not what | want, if | deliver these
cases, that neans that M. Liebman has to pay. So
if | deliver 470,000, |'ve got the Governnent wth

us, and they're going to give nme this much noney.

So all 1've got to do is get to 470, 000. ' ve got
t he noney. It's in the nodification. So it's not
what | want, but at Ileast now |[|'ve got the
Governnment by the toe." Okay? "Now they've got to

hup to when | do this."

Q Ckay. Before we get to Modification 28,
which | believe you were referring to, can you
describe what happened wth respect to Progress
Paynment No. 17?

A Progress Paynent No. 17: we put in a
request for $3.8 mllion. The Governnent gave us
$1.3 million. Now | nust say to you that these $2.9
mllion, the $3.8 mllion, is really nothing new.
In other words, we're already at the $17 nillion
| evel, the $17 mllion mark on progress paynents.

If you look at the progress-paynent
requests, you'll see that they constantly stop at
17, and al | we're doi ng IS resubmtting
progress-paynent requests from the prior Md. 25

days. We're not increasing or including, basically,
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any of the out nonths. W're still trying to recoup

the $5 mllion we're behind. So we're giving him
his choice of what he wants to pay. They're all
incurred costs. They're all, at this point, neeting
certain criteria; SO we're J ust basical ly
resubmtting them

Q What happened with production during the
June and July tinme period?

A | believe that production was constantly
boom ng. Al of a sudden we experienced our first
outage of GFM that caused a plant shut-down during
that tinme frane.

Q Approxi mately when was that?

A | believe it was sonetine in July. " m
not quite sure exactly what day it was at this
point, but it was sonetinme -- | believe it was in

Jul y. W had notified the Governnent that we were

running close out of, | think it was, GFM jelly or
sonething. It mght have been another product.

Q So what happened as a result of that G-M
shortage? You shut down the plant. What happened
t hen?

A Ckay. Once we shut down the plant, we

basically got into a discussion with M. Bankoff

over notification and what happened to the jelly.
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What actually started happening was that the jellies
and the GFM that we had shipped out into the 114, 000
cases early on in early '86 was now com ng back to
haunt us. The Governnment had increased our contract
price by 114,000 cases in My, but they had never
shi pped nme any GFM to support those 114,000 cases.

Q Did you receive a cure notice sonetine
in July regarding your conpliance with the delivery
schedul e?

A | believe it was an anticipatory cure
notice that we were going to not nake a delivery
schedul e sonetinme in the future as a result. That's
what | believe it was.

That's when we had the discussion with
M. Bankoff on this, and he agreed that there was
sone liability of the Governnment on G-FM and he woul d
allow us so nuch tine to extend the contract. But
what he would not do is give us any nobney as a
result of the overhead and G & A that was caused by
the extension of this lack of jellies.

Q M. Thomas, at this point in tinme, how
many nont hs had you been perform ng the contract?

A | would say this may be nonth -- |'m not
for sure, but it mght be nonth 18 or 19 maybe;

month 20 of the contract of a 14-npbnth contract.
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Q What was the effect of the additional
four or five or six nonths that you had been under
the contract at this point |onger than what was
anti ci pat ed?

A Well, the total effect was that this was
a real disaster froma budgeting standpoint. W had
budgeted a 14-nonth contract. W' d budget ed, say,
$1.2 mllion of $1.3 million in rent, so nuch in al
t hese budgets; and what we were now doing is blow ng
t hese budgets right out of the water because we
still have only one contract.

The inpact of lack of award of MRE-6
really, really hurt. So if we had a backup
contract, we would have sort of spread the case cost
or this cost overrun over sonething else, but we
didn't have that luxury to do that. W were stuck
with putting all costs on this one little contract
and trying to make this one contract carry this
wei ght .

Q Were you continuing to produce cases in
June and July?

A Ch, yes. W didn't stop. W were going
right along, even though we wasn't getting the noney

that we requested. But we was knocking them out.
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Q Can you describe just generally the

production | evel as conpared to prior periods?

A | would say the production |evel was
| eveling off at 3,000, 4,000 cases. I think we
either --

Q Three to four thousand cases --

A A day; 3,000 to 4,000 cases a day. e

had reached the maxi num output of those machines
that we had, the 552 band seal ers and the box seal er
and what have you. Since we didn't have the
state-of-the-art hi gh- pr oducti on, hi gh- speed
equi pnent, we had now nmaxed out right at about 3,000
to 4,000 cases a day.

JUDGE GROSSBAUM How many day shifts
were you runni ng?

THE WTNESS: W were running a | ong one
shift. W couldn't get AVI to really agree to a
second shift, other than for rework.

JUDGE GROSSBAUM How many days a week
were you operating?

THE W TNESS: Five days.

BY MR DETHERAGE

Q What happened next with respect to Mod.

28 in this G-M shortage?
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A Frank Bankoff and | basically -- and Pat

Marra -- had discussions on the inpact of this
thing; how it was going to inpact on us and how we
were going to get through to the end of the
contract. W needed to be assured that progress
paynments woul d fl ow.

At this time frame here, sonetine in the
July/ August time frame, we had anot her neeting up at
the Ofice of the Secretary of Defense with Dr.
Wade.

Q What happened at that neeting?

Wl |, I was concer ned t hat t he
Government had rolled back fromfour contracts under
MRE-7 to three contracts wunder MRE-7. I felt
sonebody was playing fast and loose wth the
Government regul ations; and we went up there to see
about the MRE-7 solicitation, why is it rolled back,
and what's going on wth the Governnment |oan
appl i cation.

You know, we put it in back in My or
June -- May sonetinme or June/July -- June tine
frame, and we wanted to know what was goi ng on

The neeting was set up. Dr. \Wade
received us and said to us that we should not count

on a guaranteed loan; that the Governnent, that



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

5-51

t hose guys, couldn't support a guaranteed |oan; and
that we should do sonething el se other than | ook for
a guar ant eed | oan.

| was sitting there; ny banker was
sitting there; Dave Lanbert was sitting there; Ray
Chiesa; Col. Francois -- and that was |like news to
us. W said, "Well, what are we going to do?"

He said that he would support us on SBA
contracts; that we should continue in the process of
the solicitation of MRE-7; that he understands that
we have a proposal in that's being considered; and
we should march forward toward neeting the goals of
W nning that contract. And that's what we set out
to do at that point in tine.

Q And what happened next after that
meeting wth respect to Mod. 28?

A Wth respect to Md. 28, Frank Bankoff
had put up a nodification that basically increased
the tine frame and allowed us to go out another 10
or 15 days, or whatever the Mdd. called for, but he
gave us sone nore time on it; extended the delivery
schedul e.

Q Let me refer you to Governnment Exhibit

No. 144. See if that refreshes your recollection as
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to the new delivery schedule provided for in Md.
28.
JUDGE CROSSBAUM Wy do we have to

refresh his recollection? This is a mtter of

record.
MR DETHERAGE: Ckay.
JUDGE GROSSBAUM There is no dispute
about it.
BY MR DETHERAGE
Q M. Thomas, what other provisions were

included in Md. 28?

A That there would be no claim that we
woul d have against the Governnment as a result of
| ack of Governnment-furnished material jellies during
the 16, 28 July 1986 tine frane. He al so included
in here the increase to the $13 nmillion ceiling
wher eas when we got to 330, 000 cases, 410,000 cases,
490,000 cases, it would be, say, $15 mllion; and
570,000 cases, the ceiling would be $15 nillion
ei ght . So if we hit those particular mlestones,
that the ACO woul d be payi ng us.

Q What was your understanding, under the
nmodi fication, as to what would happen if you had

partial shipnments that nmet part of the deliveries,
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part of those mlestones, but not the entire
m | est ones?
A That the increnental paynment would be

al l oned by the ACO

Q Who prepared that nodification?
A Frank Bankoff.
Q And was there any provision regarding

any future nodifications of the contract?

A Yes. It was agreed that no subsequent
nodi fication of this agreenent shall be binding
unless reduced to witing and signed by both
parties.

Q VWhat was the effect of Mod. 28,
particularly with respect to the progress-paynent
ceiling, on delays of shipnment of G-M?

Let me ask you a better question.
A Yeah, okay.
Q After you had signed Md. 28, did

shortages of GFM cause any additional problens?

A Yes.

Q Ckay. Can you descri be what those woul d
be?

A W started to experi ence massi ve

shortages of GFM W started reporting this to

Frank Bankoff and DCASMA, New York, but nmainly to
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Frank, and M. Ray Troiano was -- we're all
concerned about the lack of GFMthat's comng in at
this time. W did have other shut-downs as a result
of no GFM

Q After Mod. 28 went into effect, what was
the effect of the shut-down in ternms of the
progress-paynents ceiling?

A If we shut down the plant, that neans
that we could not -- we had ongoing costs still
clinbing; fixed costs clinmbing all over us. W had
no GFM to continue production. W had people that
we couldn't just pay them to stand around, so we
would tell them not to conme in or cone in in the
nor ni ng. We'd pay them for a couple of hours and
ask themto cone back the next day; that we expected
the truck to cone in. W l|lost a |lot of personnel.

W had to start shifting people from
various roons in the back, pulling them out of
accessories or crackers, to fill in where people
woul dn't show up as a result of them not having a
phone or us not telling them that production was
starting again, or they just walked off and said
they don't need this nonsense. So we was
experiencing all kinds of problens with that |ack of

GFM
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Q Al right. Now | would like to focus
now, during this August/Septenber 1986 tine period,
on the progress paynents. VWhat was happening in
terms of paynent of progress paynents, particularly
Nos. 18 and 19, during this tine period?

A Even t hough we had put in a
progr ess- paynent request on Progress Paynent No. 18
for, say, $3 mllion -- yeah, $3.7 mllion -- the
ACO only paid us $704, 000. The sane thing on

Progress Paynment No. 19, where he only paid us

$200, 000.

Now we had told the Governnment in
several letters from our financial staff -- Pat
Marra and nyself to Frank Bankoff -- that this

contract woul d becone inpossible sonetinme in Cctober

unl ess M. Liebman rel eased those progress paynents.

We could not make it unless the progress
paynments were nade or a followon contract was
awar ded. If he awarded a followon contract, we'd
instantly finance it. Qur bank said it would give
us an additional $2 mllion to clean it up and push
everything through, as long as everybody was
confortable that there was going to be sone life

after this contract.
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Q Now in this August/ Septenber tinme
period, after Mdd. 28 had been signed, you described
sonme GFM short ages. Can you describe specifically
what kind of shortages you had and what the effect
of those were in ternms of production?

A Once again, we started experiencing
either diced beef with gravy or turkey or sone
entree that wasn't there; and | had to shut down the
plant, | think it was, COctober 22 tinme franme, was
one tine.

Q | want to go back to before that, in
August and Sept enber.

A Al right.

Q Were these shortages of fruit mx and

cream substitute?

A Yes, there was.
Q And how did that effect your production?
A Once again, we had to shut down the

accessory room W had to shut down production as a
result of not having GFM

JUDGE GROSSBAUM Could you explain --
perhaps the Board |acks sonme wunderstanding or
appreciation as to how the production is affected by
a shortage of one G-M Why does the whole plant

have to be shut down when there is one or two
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conponents, even if it is an entree conponent, let's
say -- which is junping ahead to a period that you
are not being asked about. But whether it is the
fruits or whether it is a neat-entree conponent that
is not being supplied, why can't you go on wth
production of other MREs w thout having to shut down
t he whol e plant?

THE W TNESS: What happens is that the
conponents is in the nenu, and the final case
contains 12 nenus. So if one conponent from one of
those 12 nenus is mssing, then the case is not
conpl et e.

So the sane with nobilization. I f we
had a mllion units that we had to knock out in one
nmont h, and the Governnent only gave us a | acking of,
say, 600,000 units, due to the specification, unless
we get a spec. change, we could only pack the
[imted item we have. So if we have a mllion of
everything el se and only 600,000 worth of diced beef
with gravy, then that neans that we can only have
600, 000 cases.

You can't backlog the other 400, 000
cases, waiting on one conponent to conme in and just
shove it in there. The way the configuration of the

production was such that as it goes down the |ine.
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It has to pick up one of everything. O herw se,
that's where it stopped at.

JUDGE GROSSBAUM Ckay. What you have
just described, though, suppose that you did have a
shortage of one of the conponents. Are we saying
that we are dealing with a total shortage or just a
shortfall of the quantity of G-M that vyou are
supposed to get? Let's say it was these fruit
itens, or let's say it was, later on, the neat
entrees.

THE W TNESS: Those, it was just that we
ran out of them W didn't have them anynore.
There was none in the plant.

JUDGE CGROSSBAUM | see. Once you run
out of them you have to stop your entire
pr oducti on.

THE W TNESS: Ri ght . And we have to
send the CGovernnent a notice of shut down. The
contract requires for us to give them sone tine
frame of notification that we are running short so
that they can nake noves to get the conponents to us
in a tinely fashion, which we did; and it just
didn't happen. The Governnment didn't get it to us,
and the plant shut down just |ike we were supposed

to.
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JUDGE GROSSBAUM Pl ease conti nue.
BY MR DETHERAGE

Q M. Thomas, did you seek sone relief
from the delivery schedule in light of these GM
shortages that you had incurred during Septenber?

A Yes. We went back to M. Bankoff again
and | et himknow that we were agai n havi ng shortages
that's beyond our fault and that we needed to
basically be given sonme slack tinme on getting this
product in. Once again, | believe he may have
conplied with it.

Q When did these discussions take place?
Was this |late Septenber/early QOctober?

A Yes. There was ongoing letters.
There's a barrage of letters from Pat Mirra and
nyself to Frank Bankoff and to M. Liebman, letting
t hem know -- everybody know -- that, one, we need
these progress paynents that's not com ng; two, our
bank is very concerned about this |ack of progress
paynments comng in. We've already been told that
there's no guaranteed |oan comng down the pike.
MRE- 7 had been changed fromthree back to four.

You know, it's like, what's going on
here? \What are we doing, and why are we out here

doing this?
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Q And wer e t hese negoti ati ons t hat
ultimately ended up in Md. 29?

A Yes, in Md. 29.

Q During this tine period, what happened
in |late Septenber, 1986, on MRE-7?

A I believe that's when MRE-7, t he
Governnment cane back and increased it to four
contractors again. The Governnent basically was
sayi ng, "Ckay, we nmade a decision. You're back in."
Vell, it's not "you," but, "There's going to be four
contracts awarded, so you don't have to worry."
Ckay?

So again | feel confortable that the
Governnment is going to maintain us in the ME
Program We believe we've shown them that we can
produce these cases if we're giving the conponents
and if we're given the noney to do it; that our

quality of cases is just as good as anybody el se's.

So at that point in tinme, | believe we
may have al so gotten sone sort of a resolution that
had cone out as well, supporting the fact that there

shoul d be four contractors in the MRE Program
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Q What was the significance to you, at
that specific time period, of the increase of awards
fromthree to four?

A well, it let me know that out of four
contractors, prinme plan producers in the program
that all four were now going to be negotiated with
for a contract. Therefore, | felt confortable; |
felt good. Then let's get on wth business and
let's keep going.

JUDGE GROSSBAUM About how nuch nore
di rect do you expect tonight?

MR. DETHERACE: Probably an hour to an
hour and a hal f.

JUDGE CGROSSBAUM Wiy don't we do it
t onor r ow?

MR DETHERAGE: Ckay.

JUDGE GROSSBAUM | have one question
for you. This is in connection with Mdifications
28 and 29.

THE WTNESS: Un-huh

JUDGE GROSSBAUM  You attribute the need
for the tine extensions, particularly in the time of
Modi fication 28. Your testinony was that your
producti on was boom ng before the shortfall of GM

jelly. 1Is that correct?
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THE W TNESS: | believe so.

JUDGE GROSSBAUM s the Board correct
to understand that you have testified that you had
known all along that the $27 -- what was it, $27 and
72 1/ 2 cents --

THE W TNESS: Ri ght.

JUDGE GROSSBAUM -- case price was
predi cated on a 14-nonth contract --

THE W TNESS: Ri ght.

JUDGE GROSSBAUM  -- and that stretching
the performance period beyond 14 nonths necessarily
puts you over budget on what you have characterized
as certain variable overhead costs, such as rent --
the Board mi ght not characterize that as variable --
and al so salaries for your G & A-type peopl e.

THE W TNESS: And manuf act uri ng
over head; right.

JUDGE CGROSSBAUM Ckay. And so that
with every tinme extension, every extension of the
stretch out of the contract period, this is costing
Freedom noney. |s that correct?

THE WTNESS: That's right.

JUDGE GROSSBAUM Ckay. Knowi ng this,
you agreed, in Md. 28, even knowng that the

Governnent was at fault for the delay --
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THE W TNESS: Un- huh.

JUDGE GROSSBAUM  -- you agreed, in Md.
28, not to pursue any nonetary relief, any equitable
adj ust rent under the contract; didn't you?

THE W TNESS:  Yes.

JUDGE GROSSBAUM kay. And you knew
that every tine extension was going to cost Freedom
nmoney.

THE WTNESS: Yes, we did.

JUDGE GROSSBAUM  Ckay. And the sane is
true with Mbd. 297

THE W TNESS:  Yes.

JUDGE GROSSBAUM  Okay. We will recess
now, and we will resune at 9:15 a.m tonorrow. I
want to talk to both counsel

(Whereupon, at 6:10 p.m, the hearing
was recessed, to reconvene on Wdnesday, February

17, 1993, at 9:15 a.m)
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