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. 1 BEFORE THE
Y ARMED SERVICES BOARL: OF CONTRACT AFPEALS 1 PROCEEDINGS
B, e , ) 2 (9:30 am.)
1"+ 1n the matrer of: ) : ) 3 TUDGE JAMES: The hearing will come to order.
14 Appeal of; 0 ASBCA Mo, 43945 .. . .
|}, i FREEDOM WY, INc. ! 4  This is the time and place set for the Board's notice tor
!5 Lontract Mo, ]
1, Duaian-Bs-c-osen ] 5 the hearing in the appeal of Freedom Nv, Inc., under
¢ . g -
‘ 6 contract number DLA 13H-85-C-0591, docketed as asBca
!‘? Kings County Crimimnal Court Bullding
H 120 Schermerhorn Otreet 7 nlmlbc[ 43965
%3 Brooklyn, New York )
is 8 The record will show that David W. James, Ir..
H Monday, May 15, 2000
£° : 930 o m 9 as duly appointed member of the Board is presiding. 'l
- S— . 10 ask for appearances, By whom will the Appellant be
12 ] DAVIP W. JAMES, Adminitnrative Judge 11 rcprescnted?
1 ABPEARANCES : ; 12 MR, STEIGER: The Appellant is represented by
is For the Goverament: 13 Nomman A, Steiger, of the firm of Goldberg & Cannolly.
! N o «
15 gz::;‘:?s&:;;;”éei;'g; Philaelphis 14  and Mr. Bruce Luchansky of the firm of Kellman & Sheclian,
{e nefno Logistics hgency 15 JUDGE JAMES: Who will the Government be
11 ) Philadelphra, B2 14110 16 GCmsenwd by?
16 - For the Appellenti 17 MS. BALLAM: Katlileen Hallam, Dsce.
is ; NORMAN A. STEIGER, ESQ. 18 JUDGE JaMEs; All right, The Board acts as a
T b ; . T
3 T szl:aiig 315?32215m., 19 stattorily authorized administrative tribunal o hear
- lle Ce . 1157F . .
2 Rockville Coprre, WY 31370 20 and determine appeals by contractors from contracting
N BRUCE LUC , EBQ. . . -
! Hellman f";ﬁiﬁl.h’f Y 21 officer's decisions under the contract disputes clanse
. Sun Llfe Building .
33 20 South Charles Street, 8tk Floar 22 pursuant 1o the Contract Disputes Act of 1978.
* Baltl: MD 21201 . . s . '
T i . 23 Since this is an administrative proceeding and
25 24 we have no jury, the Board does not expect any trivial or
; 25 1echnical objections to the evidence offered, or to any
! .
L \ Page 2 Page 4
"1 I1NTEK . .
e : 1 other matters at this hearing,
‘2 CPENING STATEMENTS PAGE . Y N .
e - 2 If an objection is made, the moving counsel
| OK BEHALF OF THE GOVERNMENT HONE R .
o , 3 should state his or her grounds, and the opposing counsel
4 }%OF BEHALF OF THE RPFLICANT 18 . L S R
e 4 may be asked to reply before a ruling is made.
- A , 5 Oftentimes, testimony in documents will be accepted
[ ¥WITNESEES DIRECT CRASS REDIRECT RECROSS . L. . o .
b —— - - 6 subject to objection, so that the other judges in my
7 ALAN KOERBER 38 a5 97 o . . . . . .
; 7 division participating in the decision, may consider the
;B PATRICK MARRA 105 148 187 o . 5 .
‘o exEIB TS 8 wvalidity of the objection, or as is more usual, consider
id e dentitied Received 5 the objection in detell'lmmng what weight, if any, should
11 TETo-3 througn c-5s - 10 be attached to the evidence.
12 A~1 through A-396, A-39€, A-10%, il Smoking, eating and drinking other than watcr,
gk P + ' . .
}L { A~420 through A=447 . 12 is not permitted in the hearing room. Counsel should
14 A-ia8 66 13 stand or sit, as you prefer while you're interrogating'a
18 14 witness. We will take periodic recesses during the
1:.; 15  hearing. If for any reason youw, a party, believes
17 16 there's a need for a recess at a particular lime, you may
[ . . o . .
18 ' 17 request it. If it is at a reasonable time, 1 will grant
is 18 it
20 19 The reporter is instructed to interrup? the
P 20 proceedings if at any time you belicve the transeript 1s
iz 21  poing to be unclear. For example, if two or more peaple
23 22 are talking at the same time, so that you can gel once
2 23 person talking.
2s 24 The Board's decision in this appeal will be
' 25 based on the appeal record, which will include the
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1 verbatim transcript of this hearing, the exhibits 1 TI'vesaid?
.2 received in evidence, and the appeal file, which is here 2 MS. HALLAM: No, your Honor.
3 in the hearing room. ' o 3 JUDGE JAMES: all right. Now we've got what,
4 The Appellant is going to be given an 4 four 477 Appeliant's exhibits? " As to those, we have
5 opportunity to purchase a copy of this transcript, if you 5 objections by the Government, to Exhibits 397, 399 to
6 wish one; from the Court reporter. 6 403, and 405 to 419, I will resolve that objection later
7 Now we've got an appeal file, a considerable 7 in the hearing, pretty soon. I'v? got it under
8 appeal file, consisting of the documents submitted by 8 consideration, Those are not iqf_evidence. But the
9 both the Government dnd the Appellant throughout the 9 balance, the balance of the Appellant's exhibits, FT-1
10 proceedings. We call these the Rule 4 documents. 10 through 396, 398, 404, and 420 through 477.
11 It is my understanding that the Government has 1t MR. LUCHANSKY: It's actually 447, your Honor.
12 no objection to any of the Appellant's Rule 4s. Rule 45 12 JUDGE JAMES: I'm sorry. 447. My understanding
13 “we're talking about now. And the Appellant has no 13 is that the Government has no gﬁjjection to those most
14 objection to the Government's Rule 4 documents. Is that 14 recent list that I mentioned. Cétrect?
15 correct? 15 MS. HALLAM: Correct.
16 MS. HALLAM: Yes, your Honor, 16 JUDGE JAMES: And those are going to be
17 JUDGE JAMES: Furthermore, the Government has 17 reccived in evidence. So 1 through 447 are in evidence,
18  at least 95 proposed trial exhibits, and the Appellant 18 with the exception of the first group that I mentioned,
19 has some four 477 proposed trial exhibits. We discussed 19 which are not in evidence. And I'll repeat those: 397,
20 them before going on the record, I'm going to give a 20 399 to 403, 405 to 419. Those are not in evidence, the
21 synopsis of that, Listen carefully to what I'm geing to 21 rest are. '
22 say, to see if I've erred. If I have, let's correct the 22 (Appellant Exhibits 1 through
23 record. 23 396, 398, 404, and 420 through
24 What we're going to do is, of the entire 24 447 were received in
25 compilation, let's start with the Government Exhibits, 25 evidence)
| Page 6 ; Page 8
1 My understanding is that the Appellant does not object to 1 JUDGE JAMES: Now the parties have stipulated
2 any of those exhibits of the Government, However, there 2 that this hearing is to cover both entitlement and
3 is a question about what constitutes Exhibit G-2, and 3 quantum. Those are poing to be decided by the Board. Is
4 hetween the Appellant's attorneys and Ms, Hallam, you're 4 that correct, parties? .
5 poing to straighten that out later in the day and let me 5 MR. LUCHANSKY: That 15 correct.
6 know what G-2 consists of, Once you're satisfled about 6 JUDGE JAMES: And I want to confirm for the
7 that, speak up. But right now I'm going to receive in 7 record. Discovery has beén satisfactorily completed. Is
8 evidence G-1 and then G-3 to the end, which I believe is 8 that correct, Ms. Hallam? ‘
9 G-95. Is that correct? 9 MS. HALLAM: Yes, your Honor.
10 MS. HALLAM: Yes. 10 JUDGE JAMES: Appellant?
11 (Government Exhibits 1 and 3 11 MR. LUCHANSKY: Yes.
12 through 95 were received in 12 JUDGE JAMES: And 1 want to make sure that you
13 evidence.) 13 parties remember that any discovery requests, such as
14 JUDGE JAMES: With the further addition, that 14 responses to interrogatories, deposition transcripts, or
15 we have here, an additional document submitted by Mr, 15 whatnot; they are not part of the formal evidentiary of
16 Luchansky, we're going to identify it as an August 13, 16 record unless they are formally offered and admitted into
17 1985, Plant Visit Request Report, Which [ believe you, 17 evidence at the hearing. The circumstance you might have
18 Ms, Hallam, are agreeable to adding to Exhibit, what, 18 submitted them as courtesy copies to the Board, doesn't
19 G-1937 19 make them exhibits. All right?
20 MS. HALLAM: It was a Rule 4, tab 193. 20 Now [ understand that you parties do have a
21 JUDGE JAMES: Oh, Rule 4. Rule 4, tab 193. 21 written stipulation that you wish to offer, but it isn't
22 And you're in agreement with that, correct? 22 quite ready right now. It's going to be ready hopefully,
23 MS. HALLAM: Yes, your Honor. 23 later in the proceeding, maybe even this aftermoon. 1s
24 JUDGE JAMES: all right. So far on the 24 that correct? : 3
25  Government Exhibits; are there any discrepancies of what |25 MS. HALLAM: Yes, your Honor.
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g 1 JUDGE JAMES: That will be a stipulation of 1 Lambert, they are suggesting who can't be here present in
1 2 _ basic evidentiary facts, correct? 2 Brooklyn, be interrogated telephonically. Does the
‘3 MR. LUCHANSKY: Yes. 3 Government have any problem or objection 1o that?
4 JUDGE JAMES: Excellent. Now I know you 4 MS. HALLAM: No. I guess not.
"5 partles have exchanged witness lists. My question to you 5 JUDGE JAMES: Fine, You let us know when we
-6 _now - 1ét's start with the Appellant. Do you have any 6 need to make the hook-up. And at the time, we'll cxplore
i7  changes or modifications that you want to let me know 7  the technology and find out from the young lady, the
;8 . about in your witness list? & reporter, how she can best record his voice.
9 . fj MR LUCHANSKY: Your Honor, we provided a 5 All right. Now which is the date of your
10 witness list as we perceived it at the time. We have a 10 witness list, Ms. Hallam?
il few witnesses listed that we will not be calling. But 1 MS. HALLAM: 1don't know.
12 however, there is one person on that list, isn't that 12 JUDGE JAMES: April 13, right?
13 right? ' 13 MS. HALLAM: Yes, April 13th.
14 MR. STEIGER: Your Honor, there's one 14 JUDGE JAMES: All right. Now I'm looking w
iS additional 15 it. Are there any changes, alterations, and happily, any
16 name -- 16 deletions that you want to suggest to that, Ms. Hallum?
17 MR. LUCHANSKY: One additional name. 17 MS. HALLAM: From the Government personnei, Jim
18 ©° MR.STEIGER: - we had omitted from this 18 LeCollier won't be coming.
19 ' witness list, whom we may call, we may not. The nameis |19 JUDGE JAMES: lim, who?
20 John Osterday. 20 MS. HALLAM: LeCollier,
21 ‘ JUDGE JAMES: Remind me. What is the date of 21 JUDGE JAMES: All right. You say he will not
22 your witness list? April 21st? 22 be coming?
23 ., MR. STEIGER: April 21, your Honor. 23 MS. HALLAM: Correct,
2 JUDGE JAMES: All right. I have it here in 24 JUDGE JAMES: Okay. Any others?
25 front of me. Ihave the list. You've got 21 witnesses 25 MS. HALLAM: No.
e Page 10 Page 12
1 listed. What is the additicnal witness? 1 JUDGE JAMES: All the rest remain in stead?
2 MR. STEIGER: John Osierday, O-s-t-e-r-d-a-y. 2 MS. HALLAM: Yes.
3 JUDGE JAMES: Fact or expert? 3 JUDGE JAMES: All right. Thank you.
‘4 MR. STEIGER: Fact, S 4 Are there any particular witnesses - let's
i5 JUDGE JAMES: Al right. Now of the other 21, 5 first turn to the Appellant -- that we have to
?6 which ones are you going to eliminate? 6 accommodate for whatever reason like, gee, they can only
-7 MR. STEIGER: We are going 10 eliminate Richard 7 come here on Tuesday, or on Friday, or some such thing,
i8 Lanza. ‘ 8 that we need to make sure that you call on a particular
39 JUDGE 1AMES: All right. 9 time for whatever reason?
10 MR. STEIGER: Luke Moore, number fen. 10 MR. STEIGER: Yes, your Honor. Phil Lewis has
11 JUDGE JAMES: All right, 11 indicated that he's not available this week. That may or
}2 " MR. STEIGER: Jerry Rosenberg, number 15. 12 may not be a problem, depending on how long our case
13 JUDGE JAMES: All right. 13 goes, of course. But just to point out that he would he
14 MR. STEIGER: and that's all at this point, 14 available first thing next week, but not this week.
1:5 your Honor, for sure. There.may be a few others we may 15 JUDGE JAMES: All right. Let's hope in the -
16 or may not call, depending upon how the trial goes. 16 best case, that earlier than next week like, Friday, or
17 JUDGE JAMES: i understand, Now let's turn to 17 Thursday, or Wednesday of this week, vou the Appellam,
18  the Government's witness list. 18 complete all your examination of witnesses,
19 MR. LUCHANSKY: Excuse me, your Honor. One 19 ‘What is the possibility that Mr. Lewis, who
20 more thing, One of our witncsses is unable to physically 20 can't be here this week, might also be interrogaied over
21 come to New York, and we would ask permission to have him 21  the teleplione like David Lambert?
22 examined over the telephone. 22 MR. STEIGER: Ibelieve he's going o be out of
23 JUDGE JaMES: Okay, which witness? 23  town, your Honor. So it's --
24 MR. LUCHANSKY: That's David Lambert. 24 JUDGE JAMES: A bad choice?
25 JUDGE JaMES: All right. So number 16, David 25 MR. STEIGER: Yes, it's not going to work out.
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1 JUDGE JAMES: All right, all right. Well, even 1 So you think about that. It will be your choice‘.
2 in that event, let's suppose now, Ms, Hallam has startéd 2 Appropriate opportunity for rebuttal testlmgny
3 her Government witnesses testifying when next week comes |-3  will be allowed after each party $ initial presentations
4 we could back off for a moment, I'm sure you parties 4 of testimony are completed. Closmg arguments are
5 could agree that, all right, we'll let Mr, Lewis now 5 reserved normally for post- hea:rmg briefs, although, ]
6 testify. All right? If it comes to that, you'll work it 6 may grant a request for oral argument at the end of this
7 out with Ms. Hallam, all right? 7 hearing, in lieu of a written post-heanng brief, if a
8 MR. STEIGER: Yes, your Honor, 8 party so chooses. You're not going to do both though.
9 JUDGE JAMES: Now, lets' tum to your 9 You're not going to have oral argument and a written
10 Government witnesses. Are there any particular people we  [10  brief. It's one or the other. ;
i1 need to consider that can only be here at a certain time, 11 We'll discuss that sub_]ect -
12 or anything of that sort? 12 MR, LUCHANSKY I'm sorry, your Henor. 1
13 MS. HALLAM: Jim Ljutic is not available the 13 didn't hear what you said. Did you say, that, on your
14 17th and the 26th, otherwise, it might take him up to two 14 own you will ask that or doés it require our agreement?
15 hours to get here, but he can just get up early. 15 1didn't guite hear you. '
16 JUDGE JAMES: Okay. Mr. Ljulic. How do you 16 JUDGE JAMES: No. A "party can choose to give
17 spell his name? ~ 17 me oral argument in liga of a brief at the end of the
18 MS. HALLAM: L-j-u-t-i-c, ! think, 18 hearing. That's your tactical choice. You don't need
19 JUDGE JAMES: Ljutic? 19 the opponent's approval You don't need my approval.
20 MS. HALLAM: [ think so. 20 You can do it. But I'm telling you that it's either or.
21 JUDGE JAMES: Okay. Unavailable which days 21 You don't do that plus, then write a written brief.
22 now? 22 MR. LUCHANSKY: Do the parties have to concur
23 MS. HALLAM: The 17th and 26th. 23 on that? Or can onc -- -
24 JUDGE JAMES: The 17th through the 26th? 24 JUDGE JAMES: No. If "you choose to do it,
25 Ms. HALLAM: No. The 17th and the 26th. 25 splendid. If Ms. Hallam chooses to do it, splendid.
Page 14 ;. Page 16
1 JUDGE JAMES: So he's unavailable those two I Justdoit. But that's your shot‘lf Okay.
2 days. He's available all other days that we're here? 2 MR. STEIGER: Your Honor, I apologize
3 MS. HALLAM: Yes. But unless we call him the 3 sincerely. Iknow that we addressed documents and
4 night before, it will take him up to two hours to get 4 covered them out the whazoo. ,:
5 here. 5 Mr. Thomas has presented to me, one additional
6 JUDGE JAMES: Okay. Well, those sorts of 6 set of documents that he indicated he had meant to
7 little chores, they're up to you to make the calls and to 7 include in the file. If I could take a moment to shaw it
8 get your witnesses in on time. $ to Ms. Hallam, we would propose that this set be FT-448.
9 MS. HALLAM: Right. 9 I apologize that with all of the discussion,
10 JUDGE JAMES: Okay. So we've covered 10 this wasn't included earlier with this file. It slipped
11 scheduling needs. If you come to a witness who has one 11 through the cracks.
12 of these special scheduling needs. make sure 10 12 JUDGE JAMES: Show it to Ms. Hallam,
13 coordinate it with your opposing counsel at the time, and 13 MS. BALLAM: 1have a little time to [ook at it
14 then let me know what the coordination is, 14 and get back to you alter lunch.
15 We're going to have the Appeilunt put on his 15 JUDGE JAMES: Absolutely,
16 case first, and you can make an opening statement if you 16 MS. HALLAM: Okay. 4
17 wish, You don't have to. It's optional, and then at 17 TUDGE JAMES: Idon't nekd to rule on it this
18 that point, after you've made an opening statement, if 18 instant. Is that an extra copy, Mr. Luchansky?
19 you choose to do that, then I'm going to give the 19 MR. STEIGER: 1t apparently is our only copy.
20  Government a number of options. 20 Our only copy right now. I'm piving it to her right now
21 If you want to make an opening statement and 21 because we may be askmg our first witness about this
22 want to follow right after the Appellant, that will be 22 document. N
23 fine. I'll listen to that. Or you can defer it unti] it 23 MS. HALLAM: Your'Honor I object to having to
24 comes time for your case and reply or you can estue it. 24  look through all this before they get to a first witness
25 You're not required to do it all if you don't want to. 25 unless the witness is going to b on the stand all day.

Page 13 - Page 16

Ann Riley & Associates (202) 842-0034.




i
?
{

FREEDOM NY, INC. Condenselt™ Monday, May 15, 2000
. : Page 17 Page 19

1 MR. STEIGER: The chances are -- 1  representing the -- that were established in this
2 JUDGE JAMES: All right. Let me make a 2 contract, plus five, representing the amount to be

73, suggestion, Mr. Luchansky: Delegate.- Get somebody who 3 financed by the Appellant, did not really equal 1007

‘4 will reproduce it so that you can have a copy available 4 Did you know your Honer, that Mr. Licbman and
5 to Ms. Hallam, and I'll give her a reasonable time to 5 Bankoff, decided that in the 1980s the Govenment adopted

6 look at it, 6 anew way to do business with contractors? According 10

7 MR. LUCHANSKY: Yes, your Hanor. 7 them, your Honor, when a contracting officer perceived

I8 JUDGE JAMES: The subject of post-hearing 8 that a contractor who had undertaken to perform a

r9 ‘briefs. How you are going to do it, whether they are 9 contract, including a contract of vital importance 1o the

10 going to be simultaneous, sequential, the time schedule, 10 national defense, had little or no money, they would

i] _page limitations, anything of that sort, we will not 11  resolve the problem by denying its progress payments o

12 discuss now. We will discuss it at the conclusion of the 12 do the job? I never knew that, your Honor.

j3 hearing. 13 ‘Did you know, your Honor, that according 10

14 Now are there any questions by either party of 14 Messrs. Lichman and Bankoff, the United States

15 the Board's procedures? 15 Government, in the 1980s, was not really a self-insurer?

is MS. HALLAM: No, your Honor., 16  That is to say, that the Government would refuse 1o

j'? MR. LUCHANSKY: No, your Honor. 7 17 accept the risk of financing contracts, and pushed it all

ih 8 JUDGE JAMES: Are'there any other preliminary 18 on contractors, and then wouldn't want to pay for the

19 "“motions or matters, or anything of the sort that we need 19 interest costs resulting from it. 1didn't know that,

20 to consider before we proceed further? 20 your Honor,

21 MS. HALLAM: No, your Honor. 21 Did you know that Mr. Liebma.1, the ACO.

22 MR. LUCHANSKY: No, Sir. 22 believed he had the authority to totally abrogate and

23 JUDGE JAMES: All right. Then it will be the 23 disregard the terms and conditions of the very coniract

24 opportunity of the Appellant, if you wish, to make an 24  that had been turned over to him for administration?

:}’5 opening statement, and I'll be happy to hear that. 25 Did your Honor know, that Mr, Licbman decided

r Papge 18 Page 20

1 MR. LUCHANSKY: The Appellant so wishes. 1 that only banks could assist contractors with needed

,2 . JUDGE JAMES: Go fight ahead. 2 outside financing? Not individual financiers who were

;3 : ] OPENING STATEMEN'if' ON BEHALF OF THE APPELLANT 3 ready, willing and able to do the job. I had no idea.

la ¢ MR LUCHANSKY: Good moming, your Honor, May | 4 And, your Honor, did you know that according to
15 it please the Board. . 5 the DLA, there was a policy in the 1980s, to deny

§6 First, your Honor, we would like to thank the 6 contractors their entitlements to price increases and

7 Board for bringing this hearing to the New York area, It 7 delivery schedule adjustments for changes imposed by the
5_8 is appreciated. & agency during the performance of contracts? And that it

R Perhaps your Honor can understand, if there was 9 was the duty of contracting officers to get contractors

10 any rational basis for what some of the Government people {10  to waive their entitiements? Frankly, I didn't know

11 involved in this case did to the Appellant Freedom, and 11 that,

}2 . it's president, Mr. Henry Thomas. 12 [ have always believed, your Honor, that the

13 Mr. Marvin Liebman, the ACO, Mr, Frank Bankoff, 13 majority of public servants are of the highest character

14 the PCO, the DCA auditor, and some of the others, managed |14 and go about their jobs with integrity and compassion.

15 this contract in a way that I have never encountered in 15  Their decisions are sometimes misguided, sometimes even
16 .my 40 or so years in this business as a Government 16 wrong, but usually well intended. It saddens me, your

i? ‘ contracts lawyer, 17 Honor, to present before you a case that is the

18 Perhaps, instead of blaming them for destroying 18 exception. The case where critical decisions were made

19 his busincss, the Appellant should be indebted to them 19 by public servants without any rational basis, without

20 for teaching him lessons about finances, risks, business, 20 any supporting theory and in fact, your Honor, without

21 and frankly, even arithmetic. 21 any sense whatsoever. And that it has to lead, your

22 Did you know for instance, your Honer, that 22 Honor, to only one inescapable conclusion. And thar s,

23 during the course of administering the contract, Mr, 23 that acts of bad faith and abuse of discretion were

24 Licbman decided that 95,2 figure representing the 95 24 perpetrated by Government officials, on the Appellant.

25 percent progress payments established in this contract, 25 We are well aware of the stringent test for bad
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1 faith and abuse of discretion, your Honor. Frankly, we 1 under the program, were mwnded to establish and

2 believe that your Honor wilt not be able to find any -~ 2 maintain specific des1gnatcd supphcrs so that each would

3 legitimate reason for their behavior after you hear the 3 possess and retain the necessary capability to respond in

4 facts. o 4 time of emergency to the production ramp-up rate that had

5 Let me say at the outset, your Honor, that not 5 been estahlished. a

6 all of the damages we seek requires a showing of bad 6 These contracts, your Honor, were awarded each

7 faith. The balances in the form of customary relief 7 year, to insure that suppliers were kept available and

8 under the contract for increased costs incurred as a 8 capable of responding during a tune of emergency.

9 result of acts and omissions by the Government which were | 9 Your Honor, Henry 'Iho;_nas and Freedom, did not
10 inappropriate, and caused extensive and costly program 10 come to the Government with hit in hand, begging for a
11 delay.. e ' 11 contract. Mr. Thomas had been a successful manufacturer
12 To help you negotiate in the sea of names that 12 and assembler of foodstuffs in the past, and had brought
13 ‘you will be hearing, associated with the Appellant, just 13 with him to this MRE program, t the necessary managerial
14 let me, just for a second say, that the contract was 14 and technical understandlpg of ‘}vhat was required to
15 awarded to Freedom Industries, with Henry Thomas asthe |15 produce the MRE,

16 president and CEQ. It was novated by the way, for no 16 He had in fact, succcssﬁﬂly performed a school

17 legitimate reason, and by demand of the Government, toa |17 lunch program and had completed contracts for the

18 company called H.T. Foods, Inc., also owned and 18 production of the very same components that went into the

19 controlled by Mr. Thomas. Which company subsequently |19 MRE package. In other words, ﬁe had positioned himself

20 changed its name to Freedom NY, which is the named 20 for the MRE contract and had made a very substantial

21  Appellant at the present time. 21 investment to do so. And I might add, he overcame

22 In the next few days, your Honor, we're going 22 significant and hostile impediments that had been placed

23 to describe pervasive, unrelenting, and intentional 23 before him, before he was ﬁnally allowed to participate

24 conduct by Government officials. Primarily too, your 24 in the program.

25 Honor, Mr, Licbman, the AcO, and Mr. Bankoff, the pCO, 25 Now with this background in mind, after Freedom
Page 22 ‘ Page 24

1 that caused Appellant to spend more than $8 million more 1 got the contract, your Honor, there were continuous

2 on this contract than he should have, and which directly 2 actions and omissions on the part of the Government, that

3 resulted in the complete demise of Appellant's business 3 impacted Freedom's ability to perform in the MRE-5

4  as an industrial plan producer of meals ready to eat, 4 contract in accordance with the required schedule, and

5 MREs, as they are referred to, and deprived him of his 5 which also prevented Freedom from controlling cost

§ opportunity to earn profits, 6 expenditures to that amount Whlch the parties had

7 We will begin, your Honor, by bringing before 7 projected, and which Freedom Fad reasonably ant1c1patcd

8 you, Mr. Allen Koerber, one of the principal architects 8 would be required to do this job,

9 of the Industrial Plan Producer Program, the IPP as it 9 In each instance, your Honor, he was thwarted
10 was called, for the items procured under this contract. 10 by conduct of individuals in the Government, in the
11 Mr. Koerber will explain in his own way, that 11 administration of contract, whiéh violated the terms of
12 the sole purpose of the 1PP and individual MRE 12 the contract, constituted an abuse of discretion, and
13 procurements under it, was to establish, develop, and 15 violated the best imcrests of the Government as set
14 maintain industrial plan producers of essential items 14 forth in the IPP prograny. -

15 such as the very MREs that were the subject of this 15 And what adds to the egregious nature of the

16 contract, in order to meet the mobilization needs of the 16 Government's conduct is not that the act, not only that
17 nation's armed forces in the event of war or national 17  the actions were carried out for. the most part by the

18  cmergency. 18 administrative contracting officer, Mr. Lichman, in a

19 He will explain, your Honor, that there is a 19 manner which constituted a material breech of the

20 significant difference between the overall purpose of 26 confract.

21 contracts awarded under the 1PP, and those awarded under 21 The fact is, your Honaor, Mr Liebman did not

22  normal, competitive circumstances. 22 like, or trust Henry Thomas. According to Mr. Liebman,
23 He will explain that contracts awarded under 23 Freedom was not the kind of contractor that was entitled
24 the IPP, such as the MRE-5, which was what our contract 24 to such an award, He was not like the other contractors
25 was called, because it was the fifth MRE contract awarded 25 that he had been familiar with. He was not a Sperry, he

Page 21 - Page 24
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;1 was not a Gruman. These are the companies that Mr. 1 Honor, the figure of 7.2 million dollars was ridiculous

l2 " Liebman had been familiar with, 2 in the first place, as we will point out.

Ij 4 He clearly believed that Thomas didn't bclong. 3 Well, Freedom and Mr. Thomas did not die, they
.4 He made that clear on several occasions. He told for 4 survived. Perhaps they took Dilan Thomas' advice to

Fs‘ : Tcxamplc, & Lt. Cal. Holler, who was interviewing various 5 heart, they did not go quietly into the good night. Mr.

iﬁ parties in “connection with an investigation of the 6 Thomas found ways of getting ready to perform this

7 contract shortly before it had been terminated, that he, 7 contract and he began to manufacture and assemble MRE
i.S Liebman, believed Thomas was a wheeler and a dealer whe 8 units albeit late, because his progress payment funding

!9 " believed that he could do anything he wanted, 9 was shut off from the beginning, But he was ready to

10 He told Holler that Thomas believed he could i0 perform. And of course, this could not be tolerated by

J1  get away with a violation of the normal business 11 Messrs. Liebman and Bankoff, so they embarked upon a
12 practices and Government regulations, 12 further course of conduct that sought to set him up to

13 The only reason why Thomas was there, according 13 fail. -

}4 to Liebman, was because of political clout, he said. And 14 You will hear much, your Honor, about the [act

15 - that he didn't deserve 1o be there, and that he can 15 that Freedom was insolvent, or heavily undercapitalized.
16 leverage through minority status and political clout, and 16 Lichman used these terms to explain his early actions on
17  that he had a godfather who wanted him to get a contract, 17  the contract by refusing to pay progress payments. That
1}3 ; ‘_ : These are virtually the exact words Licbman 18 set in motion, your Honor, a hole that Freedom never

19 *told Holler. He also tald Holler that there were 19 really was able to climb out of.  Frankly, I don't

20 * congressmen and state politicians that put pressure on 20  know the final condition of Freedom -- 1'm sorry, the

:'21 * DLA headquarters to put Henry in business. 21 financial condition of Freedom at time of award, your

22 . Likewise, your Honor, bca and representatives 22 Honor. But whatever it was, the Government knew, knew
23 upon whom Liebman relied almost religiously, also had a 23 that, when they awarded him the contract. They based a
._"i4 patent, anti-Freedom mind set, Even the financial 24 pre-award survey -- and they knew it, they knew it well,
25  department of DcasMA was prejudiced against Henry Thomas. 25 but they needed him, your Honor.

“ T Page 26 Page 28
;1 The chief financial analyst, a Mr, Jules Wrubel, said 1 He was one of the few select contractors

2 .'publicly at a January 1985 meeting, "You people come down | 2 capable of successfully performing under this program.

!3 » here begging for money and looking for a handout. Get 3 So they knew his exact financial condition and they made
14 your own money to do this job," he said. And by the way, | 4 provision for it and nothing they did, your Honor,

i5 Mr, Liebman was present when Mr, Wrubel said that and 5 violated any rules or regulations. What they did was

I6 said nothing, 6 stucturea i)ackage, your Honor, that would not -- one

'7 Obviously, such a contractor didn't deserve to 7 would not ordinarily see in a regular supply contract,

:8 ‘be there, and had to be di§pens¢d with before he did 8 But of course, this was not a regular supply contract.

i% irreparable harm to the Government. So early on, they 9 It was an MRE contract, awarded as part of an IPP program
10 took the fast track to ruin him. They knew that his 10 with a purpose not of merely delivering and supplying the
!1 entire operation and cash flow was based upon recciving 11 product, but with a main principle of establishing and

i2 ‘ timmely progress payments. They knew it. So they just 12 retaining plan producers with production capabilities for
;3  decided to strangle him. They pave him no meney, your 13 continued participation in the program. They knew ft, so
;4 Honor. That's right, your Honor, no money for seven 14  they negotiated certain provisions that were somewhat

i5  months. . 15 unusual but not unique mind you, your Honor, because

16 They must have said, oh, we could find ways of 16 these same provisions had been made available to the

ij avoiding to pay him. And if we can't find them, we'll 17 prior MRE contractors without any question and without
é‘s make them up. We'll say things like, he deceived us 18 any trouble, as Mr. Koerber will testify.

19 about a so called 7.2 million dollars worth of financing 19 What were they? The program administrators at

20 that he represented he bad,  Although, at one point in 20 DPSC at the time, knew that this was the only contract

21 the early negotiations, and baged on receiving a much 21 that Freedom had. In fact, they told him that if he was

2 larger contract, that was a commitment that was made. 22 to work on this one, he couldn't even do any other work.
23 But it had no bearing on the eventual contract that was 23  So they looked at his proposed expenditures and they

'314 awarded where no such representation had been made, nor |24  decided that because there was no other contracts and no
25 did the Government rely on it, Not only that, your 25 other cost objectives, it made sense to consider all the
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1 costs incurred under the contract as direct costs, ! money against this job, but that‘thoy were rebuffed, your
2 including some costs that were usually treated as 2 Honor, by Liebman. I told your Honor that they set
3 indirect costs in other contracts. It made perfect sense 3 Freedom up to fail and we will prove it.
4 from an accounting and cash flow point of view. Why not | 4 The list of outrageous ovents that occurred is
5 consider them direct? Wasn't there an accounting 5 long. The testimony and documonts will serve to support
6 preference for treating costs as direct? And if progress 6 our assertions. Suffice it to say, your Honor, the
7 payments are authorized at 95 percent, what possible 7 Government imposed an unnocéssary novation agreement.
8 theory could you come up with that would prevent progress | 8 They imposed unreasonable anc'I'l unnecessary financing
9 payments from being made on these costs? 9 requirements and they made aﬂ:?itrary rejections of our
i0 Well, your Honor, I must tell you, Mr. Liebman 10 financing sources. They arbitrarily refused to reimburse
11 never found any légitimate reason not to pay, yet 11 negotiated allowable costs. They wrongfully interfered
12 continted to withhold progress payments. Your Honor, the {12 with Freedom's lenders and subicontractors, They imposcd
13 “very first payment, the very first progress payment was 13 an incorrect 11qu1dauon ratc "Ihcy wrongfully refused
14  denied because DCA said, and Licbman agreed without 14 to pay invoices for goods dohvered and accepted. They
15 objection, that they were for indirect costs and that 15  wrongfully imposed a 100 peroent liquidation on goods
16 progress payments could only be made on direct costs. 16 that had been delivered and acoepted
17 For goodness sake, your Honor. There were no 17 DPSC and DLA induced Freedom and Henry Thomas
18 indirect costs on this job since there was only one 18 to sign a particular modiﬂcatioﬁ, you'll hear all about
19 contract. Every penny could be matched to the single 19 it, containing all kinds of prormscd goodies, and induced
20 -cost objective, the contract. 'We're not talking about 20 him to waive a legal claim agaxrilst them; a legitimate 3.4
21  the exercise of poor judgement. We're talking about no 21 million dollar legal clal.m In retum he ended up
22 judpement. And what we're talking about is the beginning |22  getting nothing for it, your Honor, nothing.
23 of a course of conduct that was designed to ruin my 23 Knowing that he needed _$2.7 million in
24 client. 24 additional funds to complete thé contract, DLA made 2
25 Your Honor, we will be able to show by the 25 good faith commitment to process a guaranteed loan on his
Page 30 Page 32
1 testimony of Mr. Pat Marra, the executive vice-president 1 behalf, when in fact they knew, or should have known,
2  of Freedom, and Mr. Thomas himself, that the anhclpated 2 that he didn't qualify and that h_e could never get one.
3 " 'cash flow projections based on the 95 percent progress 3 The PLO and the ACO withheld progress payment
4 payments to be received within a reasonable time after_ 4 monies without any rational baéis and released only a
5 submission, and a liquidation rate of 82.6 percent, were 5 small portion, and only then did Freedom agree to stgn
6 an integral part of the contract that was awarded, ' 6 away other rights that they had'1 Other legitimate
7 including the treatment of costs that are as direct, that 7 claims, your Honor, for ifcreased compensation.
8 I just outlined, 8 The Government steadfastly refused to pay over
9 Our witness will lay out for your review, the 9  $1,500,000 for MRE units that were completed, delivered
10 negotiation spreadsheets that were created in support of 10 and accepted. These remain unpaid to this date. They
11 the contract that was awarded, that forimed the basis of 11 failed to provide the Government -- they failed to
12 the negotiated settlement, 12 provide the contractor with Government-furnished material
13 In the early months of the contract, Mr. 13 as required under the contract, your Honor, to enable
14 Licbman withheld progress payments and even suspended 14 Freedom to complete the full quantity unider the voniract,
15 them. How can you suspend progress payments that were 15 In fact, we will prove, your Honor, they never even
16 never made? But, he found & way. He chose to ignore the |16  intended to buy the GFM to givé to the contractor.
17 agreements that had been made and that were an integral 17 Then in the crowning touch your Honor, they
18 part of the contract, 18 wrongfully terminated Freedoni for default, by failing ta
19 Please your Honor, do not believe him if he 19 deliver that final quantity. Finally, their actions on
20 says he was forced to suspend progress payments because 20 this contract forced him to close down his operation.
21  of financing that didn't materialize, nor were any 21 Thus denying him the opportunity to obtain future MRE
22 available. 22 contracts that were a virtual certainty that he would
23 We will put before you successful financiers, 23 have obtained. And the list goés on and on.
24  Mr. Penzer, Mr. Robbins, Mr. Stanley, who will testify 24 Just a couple of brief words and I'll stop
25 that they were there, ready, willing and able to advance 25 talking, your Honor. For quantum we will show our
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1 entitlement in three areas. We will prove that we should 1 Government, the Government has submitted an opposition to
52 . pay -- be paid approximately $8,000,000 fo_lj additional 2 Appellant's motion for summary judgement on this
"3 ' costs as a result of acts and omissions by the Government 3 particular appeal, and I've received that this moming
4 ~and the loss of over $2,000,000 in profits. 4 from Ms. Hallam,
5 ' These will include additional labor costs for 3 Her objection is dated 5/11 of this year, 20064
;\‘6 the inefficient operation caused by having to start and 6 And I just want to verify that you the Appellant, have
.7 stop and replace workers and rehire and retrain, It will 7 received a copy of her opposition, Yes -- no?
.8 include additional borrowing costs, not contemplated when 8 MR. STEIGER: Yes. Not, not for a summary
-9 -the contract was awarded, that were forced on us. It 9 judgement on this particular hearing, if I understand you
10 will include the full impact of Government-caused delay, |10 correctly.
=:11 such' as escalation, supporl costs, and close-out costs. 11 JUDGE JAMES: Well, it's captioned Appeal of
12 The second thing we will do is to seek damages 12 Freedom NY, ASBCA No. 43965, respondent’s opposition (o
13 for unrecovered program costs. Costs that were invested 13 Appellant's motion for summary judgement. Do vou hase
14  specifically by the Appellant for the MRE program that 14 that document? I'm assuming you've provided a copy to
}5 -were excluded from the contract price, to be recovered by 15 the Appellant,
16 Freedom in the future. Future MRE contracts that Freedom |16 MS. HALLAM: Yes. It relates to the bD-250
17  was denied. : o 17 issue. ‘
18 . And finally, your Honor, we will seek lost 18 MR. LUCHANSKY: Yes, your Honor, We, 1, ]
i'ﬁ “proﬁts on the contracts designated MRE-7 through MRE-12. 19 didn't receive a copy of it. ] mean, Mr, Steiger just
20 These lost profits, your Honor, are as a direct 20 got one this morning. We haven't had a chance to review
21 conscqﬁcnoe of the actions of the Government taken under |21 it obviously, but yes, we do have it.
22 the MRE-5 contract. These are quite easy to caleulate, 22 JUDGE JAMES: All right, Now, we're going (o
23 your Honor, since Freedom was replaced by another 23 start testimony of witnesses. As we've discussed before
24  contractor and the awards made to that contractor, arc a 24 going on the record, we're going to have exclusion of
25 matter of public record. And by simply applying a modest |25 witnesses, so called sequestration, so now [ would
o ‘ Page 34 Page 36
1 ate of profit to those contracts, Freedom will be able - 1 appreciate you attorneys, you of course the Appellant,
’2 1o show what it would have eamed, had it had ~ had that 2 select your first witness and then let’s exclude all
‘ 3 “opportunity not been taken away fromit., 3 other witnesses if any be here in the Courtroom, from the
:4 Let me close with just a couple of statements, 4 Courtroom. ) o
5 One, there are a couple of ironies here your Honor, | 5 MR. LUCHANSKY: Yes, your Honor. We call Alan
.6 really. In spite of everything that was done to this 6 Koerber, and we've already asked our other potential
7 company, the company delivered every single MREunit that | 7  witness 1o leave and he has.
ﬁ it possibly could, except for those that it couldn't 8 JUDGE JAMES: Okay. And I'm assuming you, Ms.
l9 because of GFM that hadn:‘t been supplied to it. Every 9 Hallam, have done the same for your Government witnesses
i single unit aibeit late, albeit at a horrendous cost, but 10 if any be here?
%1 every single unit. ‘ 11 MS. HALLAM: Yes, your Honor.
I2 And the second irony is, they needed him. They 12
i3 " desperately needed him, They needed him as a supplier, 13 Whereupon, *-
}4 There were so few. When Operation Desert Storm came, 14 ALAN KOERBER,
15 they sought him out asking him to return to the program. 15 a witness, was called for examination by counsel tor the
]‘6 " But of course, that was no longer possible. Thank you, 16 Government and, baving been duly sworn. was cxamined and
17 .your Honor. 17  testified as follows;
i8 JUDGE JAMES: What's the pleasure of the 18 DIRECT EXAMINATION
19 Government? Do you want to make an opening statement on {19 JUDGE JAMES: Let me first just agk this
20 your behalf or do you want to defer that, or whiat is your 20 gentleman 1o state for the record your full name. spell
21 thought? 21  your last name, and give us your address.
22 MS. HALLAM: 1don't want to make anything 22 THE WITNESS: It's Alan Koerber, K-o-e-r-b as
23 right now, thank you, 23  in boy, er.
24 JUDGE JAMES: All right. I want the record to 24 JUDGE JAMES: Okay.
25 reflect that at my request, and at the promise of the 25 THE WITNESS: My address js 527 Mission Viejo,
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1 V-i-c-j-0, San Antonio, Texas 78232. H THE WITNESS: DPSC is actually an agency of the
.2 MR. LUCHANSKY; Thank you, your Honor. 2 defense logistics agency, wluch“ls under the Department
3 Administratively, perhaps to make it easier on the Board 3 of the Defense, so if you take a-jop down line drawing,
4 and on the witness, I just want to point out, I'll be 4 you would have the Department, of Defense and then DLA.
5 asking Mr. Koerber about three documents located in FI-4, 5 which is part of the services -- Ehe same level. Under
6 FT-11, and F1-442. 1f T may approach the witness and 6 that is DPSC itself, Under DPSC; you would have a
7 move the documents that are in his way that I won't be 7 subsistence directorate, as well as medical and clothing
8 asking about --? 8 and textiles. And then in that dzrectorate you would
9 JUDGE JAMES: That will be splendid. What I 9 have the PcOs and the buyers. *
10 will appreciate your doing, and also all the witnesses 10 BY MR. LUCHANSKY: ‘
11 doing, is speaic up a bit, project your voice, so that we 1 Q And the rcos and the buyers -- is there a term
12 can hear you over the background sounds, okay? 12 that's referred to that group? .
13 MR. LUCHANSKY: Thank you, your honor. 13 A Well, the pamcular one mvo]vcd in this was
14 BY MR LUCHANSKY: 14  the MRE ration section. t
135 Q Mr. Koerber, what is your current occupation 15 Q Now that line of agenciei;" underneath DLA, that
16 please? 16 line that comes under DPSC, What is their primary
17 A I'm a consultant Yo various compamcs in the 17 responsibility with respect to MRE contracts?
18 MRE industry. 18 A They're responsible for the acquisition and the
19 Q And how long have you been doing tlus line of 19 technical services side of the MRE Under DLA also, is
20 work -- this consulting to the MRE industry? 20 the defense contract administration services regents as
21 A For five years. 21 it was called back then, and théh the local DCASMAS,
22 Q Did you ever work directly in the MRE industry? 22 Those were the administrative éi;ctivities.
23 A Yes, After I left the Government, I worked for 23 Q And the ACO, the adminis:tl'ative contracting
24 Sopakeo, one of the assemblers. And then I went to work |24  officer, where does he fall in that scheme?
25 for Star Foods Processing, who is a retorter. 25 A Under the DCASMA. A .
. Page 38 ; Page 40
1 I worked at Sopakeo from 1983 to 1986, as their 1 Q Now if you would, Mr. Koerber, if you could
2 manager of technical services, and at Star Foods 2 describe for the Judge, what your ipvolve:meht was, Were
3 Processing, from 1986 to 1995, as their vice-president of 3 you involved in the establishment of the MRB program for
4 administration and operations. ' 4  the Government? ¥ i
5 Q 'When did you first begin working directly in 5 A Yes, When [ started workmg there, we were
6 the MRE industry? 6 still in negotiations on the first MRE procurements, It
7 A With the MRE, or in the industry? 7 was a test procurement 10 sec if thi_E ration would
8 Q Well, with MRES? 8 acwally work. Everybody at that time was using the old
9 A With MREs? Actually, it was on MRE-1, back in 9  -- what they called C-rats, or canned rations. The MRE
10 1979, I started with the Govemment in 1978, as part of 10 was a new package, a new concept for individual rations.
11  atraining program for acquisition specialists. It was 11 And we were -- we had three contractors at the time,
12 the first year of that program and it invelved intensive 12 American Pouch Foods. Sopakeo. and Right Away Foods. that
{3 training, hoth classroom and on the joh at pPsC for 13 were testing whether this program would acmally worl or
14 acquisition individuals, 14  not. And then as we found out that the ration was
15 After the first year, we were assigned to 15 produceable, and that we could subjstitute it for what had
16 various buying or administrative activities and I was 16 been used since World War 1t, we decided that it was time
17 assigned to the MRE section, 17  to initiate a planning for wartime ﬂm'poscs for this
18 Q Before you describe for the Board what your 18 ration as well. And we handled thiat in our section.
19 involvement was in the MRE program, can you describe 19 Q And Mr. Koerber. can you describe for the Judge
20 briefly, what the agencies are that are involved in this 20 - f
21 program? And, and if I may illustrate on the Board while |21 MR. LUCHANSKY: and, and your Honor, I would
22 the witness testifies? 22 like Mr. Koerber to describe the MﬁB, we have a unit and
23 JUDGE JAMES: I'd prefer just to hear his 23 show it to the Board if he could, if this would be of
24 testimony. 24  assistance to the Court. I'm not sﬁ_rc whether the Board
25 MR. LUCHANSKY: Yes, your Honor. 25 has cver seen an MRE before and upderstands the
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t 1 processing, if that's acceﬁtablc to the Board, 1 bag. The bags would then be sealed, put into the case,

*'_2 : JUDGE JAMES: It's acceptable. I've not seen 2 the case would be glued shut, the sleeve would be put on.
i; i;one. If you want to show me one I'll be happy to look at 3 and then it would be strapped shut and then put onto s

;4 it. Be sure to show Ms. Hallam as well, 4 pallet. And that's how it's shipped out to the vanous

',5  BY MR LUCHANSKY: Yes, Sir. _ 5 warehouses and depots.

t\i " Q Mr. Koerber, is this a case of MREs? 6 Q Mr. Koerber is now describing, about how much

: 7 A Yes, this is a case of twelve meals, individual 7 space would --

8 meals for a soldier. And it has a protective sleeve over g JUDGE JAMES: Mr. Luchansky, you're going to

9 :the case itself. Inside her-_e', would be twelve 9 have to stay by your microphone or they're not going to

0 individually packed meals. 10 pick up your questions.

] Q If you would take it apart and as you're taking 11 MR. LUCHANSKY: Yes, your Honor.

2 ' it apart, describe for the Board the process. I know 12 BY MR. LUCHANSKY:

3: you're going in reverse order but the process of 13 Q Mr. Koerber, about how much space would an il
'14 constructing or assembling, manufacturing ane of these., 14 assembler need in order to do all of the operations they
i5 Starting with the casing, the sleeve, 15 needed to do in erder to qualify as an assembler?

16 A Let me stand up to do this. This would be 16 A In order to do the retort operations, the

17 strapped. They would ha:\;re strapping around it as part of 17 assembly operations, subassembly, and warehousing, 1t
18 . the protection. The sleeve would go onto the box. This 18 would take probably between one hundred fifty and one
19 " box would be glued shut. Prior to that, twelve of these 19 hundred eighty thousand square feet total.

20 meals would have been packed into the case. Each of 20 Q Now, you described the process of making onc of
31  these meals contains individual compenents that would 21 the entrees. what is that process called?

33 have to be packaged into there. 22 A The entrees are done by a process called retort

é3 ~ Q Now Mr. Koerber, if you could explain as you're 23  sterilization, or retorting. And it's essentially a

24 ‘opening up this pouch -~ Can you describe what's the name |24 pressure cooker,

?5 of this pouch? What is that called, that you're taking 25 The food is prepared, diced, chopped, sliced,

é‘; : ‘ Page 42 Page 44
L 1 outnow? ; ‘ 1 and cooked partially or fully, and it's put into this

12 © A This is the actual MRE. This is a meal ready 2 pouch and the pouch is sealed. Then it poes into the
i3 to eat. This particular onc is diced beef with gravy, 3 pressure cooker where, through heat and temperature, it's
14 Q Is that the meal pouch? 4 sterilized. That allows the pouch to remain shelf-stable
15 . A No. This is a meal _bag, is what we ca].led it, 5 for five or more years. It's essentially the same thing
‘6 And this is one meal for one soldier with one third of & as a can, except that it's flexible.

'I ‘his daily requiremnents. 7 The pouch then is put into a cardboard carton
'8 Q What step does an jasscmbler have to do to make 8 that protects it from further damage.

f 9 one of these pouches, put the things in, and seal it? 9 Q In order to qualify as an assembler, does an
10 What's involved in that? 10 MRE contractor have to be able to do retort capability?
1t A Okay. There are sﬁbabbembly operations i1 A Yes. He would have to either do retort or,

L2 . initially, Because some of these components for example, 12 back in the early days of the program, they were able 1o

13 the crackers come individually and have to be packed -- 13 do some of the freeze dried, Butthey hadtobea |

14 or in bulk I mean, and have to be packaged individually 14  manufacturer of some of the components.

15 - by the assembler. So he would have to do that in his 15 Q And is that in order to satisfy the Walsh

16 , subassembly, and also put together the accessory bag that 16 Healey requirement that an assembler be a manufacturer,
17 ‘has the components such as matches, chewing gum, toilet 17 in order to be an MRE assembler?

18 tissue in there, He would package those along with the i8 A That's correct. These were supply contracts so

15 other components into the meal bag, ' 19 they had to be a Walsh Healey manufacturer.

20 One of the other things that the assembler 20 Q You described the retort process that an

21  would have to do -- this is the actual entree that the 21  assembler has to satisfy. I believe when you were going
22 soldier would eat -- and the assembler would produce at 22 through the box, you also indicated that there was 2

23 least a portion of these entrees in another separate 23 subassembly area for the accessory packets and the

24 section of his plant, or another facility. 24 crackers, correct?

25 So these would all be put together into the 25 A That's correct,
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1 Q What additional responsibilities does an MRE 1 essential item?
2 asscmbler have, that it would need to do, in order to .- 2 A Yes, Just about chrythmg that's purchased to
3 assemble one of these cases? What other areas of a 3 support the troops, including boots and uniforms. Any
4 facility? 4 type of food is considered mobﬂlzatmn essential because
5 A Well, first of all, in addition to what we just 5 you need that to have troops in the field.
6 talked about, the retorting subassembly and main assembly 6 The MRE though, is a 11ttlc hit different
7 areas, you would have a quality assurance lab becanse 7 because the military services demgnate certain items as
8 there are -- In the specifications there are required 8 War Stopper items. And those are items that if you don't
9 tests that have to be done on all of these items. 9 have them available, you can't § go into a hattle
10 You would have to have an inventory control 10 situation. Amunition would be one, guns would be
11 area within your warchouse because the Government 11 another, and MREs is one of thdse ‘War Stopper items.
12 required that all of the products be used on a first in, 12 Q Sodol understand correctly that, mobilization
13 first out basis. So you would have to be able to keep 13  essential items span a large scope and then among those
14 track of what components came in at what date and where 14 mobilization essential items -- thcy re the ones you just
15 they were, so that you could use those before any others 15 listed, which are also decmed to be War Stoppers?
16 that had come in, 16 A Yes.
17 " And then you wonld have office space. The 17 Q Andthe MREisa War Stnpper‘?
18  spaces that you have -- the retort area, or the food 18 A Yes.
19 processing area, would have to be approved and under the 19 Q How do you do plmninﬁ -- mobilization planning
20 -establishment seal of the U.S. Department of Agriculture, 20 for the MRE, or for War Sfoppcf! items?
21 So that you could produce satisfactorily, the retort 21 A Well, the military services generate their
22  products, 22 requirements based on the planning for battles that are
23 The Army Veterinary inspection activity was 23 done at the Pentagon. Depending on what the current
24 responsible for the subassembly, the main assembly, and 24 scenario is, and what they think will, will happen in
25 the warchouse areas, 1o make sure that they met with the 25 wartime, they generate a ﬁumbe:i' of cases per month that
Page 46 _f Page 48
1 sanitary requirements for the rations. 1 will be required to feed the troops.
2 MR. LUCHANSKY: Your Honor, if I may approach| 2 They pass that down through the agency to DPSC
3 just to remove the MRE case. 3 and currently, there's a group mtlun the agency that
4 BY MR. LUCHANSKY: 4 does all of that planning. ‘Thcydgo out to the
5 Q Mr. Koerber, in transporting the case itself, 1 5 contractors, they find out what capability is out there,
6 noticed that the case itself seems 1o be a very thick, 6 how quickly they can go from normal peacetime production .
7 heavy-duty cardboard. Does, does that require any 7 to & wartime production, and what it will take in some '
8 special type of equipment in order to box up MREs, as | 8 instances for both the MRE and ‘one of the other rations
9 opposed to normal packaging? 9 that they plan. The Govemment has even purchased
10 A It's a solid fiber rather than a corrugated, 10 equipment and puts it into contractor's facilities so
11 like is normally used for food. But all it really 11  that they can meet their mobilization needs.
12 requires is a machine that can fold it over and plue it. |12 Q Okay. Mr. Koerber, what, what steps does DPSC
13 Q Mr. Koerber, with respect to the procurement of |13  take to secure procurement of these items if they're
14 MRES, what's special about MREs as opposed to the 14 commercially available elsewhere?
15 procurement of other military itcms? 15 A If it's a normal commercial item, for example
16 A The biggest thing about the MRE is that because |16 in the medical area, a lot of the over-the-counter drugs
17 it's a front line fecding for the troops, it has certain 17 are required when you go out into the field. Things like
18 logistic requirements that it has to meet. 18 Tylenol or Advil would be a good example. And if that's
19 1t has to be air-dropable, because that's 19 something that's required, all they would do is go to the
20 sometimes the only way that they can deliver it. Ithas |20 company that manufactures it and say, "Look, we neasd four
21 to have a five-year shelf life, and it has to be able to 21 million bottles 2 month. You already manufacture eight
22 protect the MRE itself from any type of contamination, |22 million a month, and we want you to guarantee us that
23 whether it's insects, or biological/ chemical 23 you'll give us four million when we go to war."
24 contamination. 24 The company signs a mobilization agreement with
25 Q Now, is the MRE considered to be a mobilization {25 them, and if they have to divert from their commercial to
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‘1 the military usage during mobilization, they'll do that. 1 requirement of four and a half million cases 2 month

'}2' 7 If it's a non-commercial item, like the MRE, 2 rather than 2 year and be able to go from zero to that

3 bccause there is.no commercial market, na real 3 amount in 90 days, as the services required. We had 1o

4 substantlal commercial market -- campers and hunters may 4  keep the contractors producing during peacetime.

!5 use a few of them, but nothing that's worth talking about 5 Also because at that time these contractors had

iﬁ -~ then we have to find specific sources for those items, 6 no other commercial business, the MRE essentially was

{7 and hopefully maintain those sources. 7  their only business. If we did not give them a contract

'8 Q Okay. Now Mr. Koerber, are there any sources 8 there was -- we felt there was a better than average

%9 out in the country that make any product other than MREs, 9 chance, probably a really good chance that they would go

10 but which can be adaptf:d to production for MREs in the 10 ont of business. They bad nothing else to support their

1:‘.1. event of war? ; 11 production, So if they didn't have a contract from us.

2. A No. The pouch itself -- the retort pouch, 12 they would close down the plant - probably sell off ihe

13 which is the principal component of the MRE, that's what 13 equipment.

i4 holds the entree, the fruits and some of the other 14 Q Once an MRE contractor is gualified as an

iS desserts, is not commercially made in this country. It 15 assembler, what was the expectation annually? What was

16 requires a specific machine to fill and seal it, and most 16 DPSC's expectation annually with respect to making awards

17 companies would not have that machine available. Andthe |17 of MREs — MRE contract awards to the three contractors?

18 _ lead time to buy that machine from Europe or from Japan 18 A Well, once we had three, after Freedom got into

1?9 "‘would be six months or longer. 19  the program, we anticipated awarding three contracts

20 Q Then what does DPSC do to get sources for these 20 every year.

él MRES? 21 Initially we awarded two contracts. After

22 A Well, over the ycafs, from MRE-1 until now, 22 American Pouch Foods dropped out of the program. it was

23 . we've developed essentially three assemblers and now, 23 Sopakeo and Right Away. And we would award 10 them each
24 it's three retorters. There used 1o be six. At one time 24  year. Once Freedom got in we anticipated three because

25 there was eight, It's narrowed it down to thres now, and 25  that gave us full support for our mobilization

: ) Page 50 Page 52
‘ l we use an exception to competitive contracting, 1 requirements.

‘2 We did it back then and they still do it today. 2 Q At what level of award was it anticipated that

‘,3 It was -- when I was there it was under 10 U.S, code 3 each of the contractors would get an award?

?4 23 04, A-16. Now it's the C-3 exception, And that allows 4 A We determined through some studies, what we

\5 you to award multiple contracts at other than the low 5 called the minimum sustaining rate. And essentially,

’.6' response at a responsible offer. 6 that's the rate that a contractor can produce on a

‘7 Q So once DPSC identifies these potential sources 7 monthly basis without increasing the cost of the ration
'8 of MREs -- and we'll talk in a2 moment how it went at 8 over what we would normally pay during peacetime. If he
{0 MRE-1-- but theorctically 1den'ufy these sources of 9 dropped below that, then he would have to increase the
iD MREs, and then a contract is awarded to them to -- in the 10 cost. So we determined the minimum sustaining rate for
11 first instance, get them to be able to produce MREs, Is 11 each one of the three contractors and used that to

2 '...that right? | 12 determine what portion of our peacetime requirement each
13 A That's correct. 13 contractor would be eligible for. "

14 Q Now once an MRE contractor can produce these 14 Q Now I understand, Mr. Koerber, that with each

;5 MRESs, what is the DPSC's position? Well, does DPSC just 15 year's MRE award that there would be a determination in
16 2o, "Okay, well now I seg that you're able to produce 16 findings issued to authorize DPSC to negotiate for that

17 MREs. We'll call you if here's a war?" 17 MRE. Is that right?

13 A No, We've tried to maintain and they have 18 A That's correct. Anytime that you do an

{9 tried to maintain, the sources of supply, because the 19 exception to competition, for example under the A-16

20 plamning that we did was based on what we call, warm 20  exception, you would have to get approval from the

I:ZI base. Meaning that the assemblers are already producing 21 Department of Defense.

22 and the reterters are producing. 22 Q Mr. Koerber, I'm going to ask you to look at

3 In order to go from peacetime requirements -- 23 FT-a

24 which when I was there, the highest we had was about 24 A Okay,

25 * three and a half million cases a year, to a mobilization 25 Q If you'd just give us one moment for the Judge
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1 to-- 1 A Once Freedom's contract was terminated and
2 JUDGE JAMES: Don't worry about the Judge. You 2 Cinpac was brought into the program, that's a third
3 just ask your witness. o 3 assembler that was developed in T think, 1985/1986.
4 BY MR LUCHANSKY: 4 Those three assemblers have recclved awards every year
5 Q Mr. Koerber, if you look at FT-4, is that the D 5 except one. And in that par‘ucular procurement, Sopakco
6 & F that ‘was isSued with respect to MRE-2? ' 6 did not receive an award, But fhe Government later took
7 A It'saD & F, yes, for MRE-2. 7 steps outside of the normal progurcment cycle to provide
8 . Q Andthe D & F provides the authority to DPSC 8 them with some business.
9 for the negotiations ~ the procurement that you were 9 Q During that period, Mr. Koerber in addition to
10  just describing? - 10 awarding contracts annually to those three MRE
11 A Yes i 11 contractors, did the Gove.mmcﬂ actually take any steps
12 Q Is there anything in the D & F that reflects 12  to even further lumt competxtxo’ﬁ?
13 'the policy you were just talking about -- that DPSC's 13 A Yes. At some point -~ I‘m not sure exactly
14 authority and expectation was not only to develop these 14 when it occurred — the Governinent started to list the
15 sources of MRE supply, but to maintain them and continue |15 names of the only contractors Who were able to offer.
16 to award contracts to them every year? Is 1hat reflected 16 They would send out the solicitation possibly to more
17 inthe D & F itself? 17 than those three firms. But only, under the terms of the
18 A Well, paragraph two talks about the fact that 18 contract, only Sopakeo, nght Away, and Cinpac were
19  it's mobilization essential, and the difference between 19 permitted to offer on that suhcltatlon
20 -peacetime requirements and mobilization requirements. 20 Q And although you don'’t remcmbcr the specific
21 And then in paragraph five it says, "Procurement is 21 time, was it shortly after Freedom's contract was
22 necessary in order to maintain Southern Packaging and 22 terminated? i
23 Storage Company --," which is Sopakco, "and Right Away |23 A Tt would have been in the 1 think, the late
24 Foods, as viable producers of MREs, thercby maintaining 24 80s, early 1990s, somewhere in there.
25 employee skills developed under the production test 25 Q Mr. Koerber, has the coﬁ{_my's mobilization
' Page 54 i Page 56
1 - contracts. And in order to limit competition to plan 1 requirements remained sufficmnt -~ great enough to be
2 producers with whom the Department of Defense has 2 able to maintain all three of these contractors?
3 negotiated industrial preparedness agreements.” 3 A Well, mobilization,réqui%éments have changed
4 Q" And if you turn to FT-11, is that the 4 off and on during the years depending on the scenarios
5 equivalent D & F for MRE-37 5 but obviously, they've maintained the threc. The
6 A Yes. 6 peacetime procurements have dropped but at the same time,
7 Q Does this similarly reflect DrsC's 7 the three contractors have also éevclopcd during the 20
8 authorization and expectation to not only establish, but § years, some other commercial businesses now with
9 maintain the MRE sources of supply by awarding them 9 different types of packages. For example, jars or cans
10 contracts every year? 10 that allow them to exist on sma;ﬂer quantities of MREs.
11 A Yes, itis. It has the same paragraph, at 11  But yes, they still suppert all three assemblers,
12 paragraph five that I just read. And in paragraph six it 12 Q Mr. Koerber, I'd like to ask you a few
13 says that, "Use of formal advertising is impractical 13 guestions now about the benefits that were contracted to
14 because such a method may not result in an award toeach |14  the original three MRE assemblérs. And before I do that,
15 of these plan producers, whose capabilities are need by 15 let me just clarify,
16 the poD." 16 We talked about an MRE aascmbler and you
17 Q Now, Mr. Koerber, I know that you left DPSC 17 mentioned in passing, there are also three MRE retorters.
18  just before Preedom got its MRE-5 contract, Is that 18 Can you just explain briefly what the difference is
19 correct? 19 between an MRE assembler and an MRE retorter?
20 A That's correct. 20 A Actually, right now they're the same companics.
21 Q Do you however -- Through your work at Sopakco 21 Just operating out of, vsually different facilities.
22  and then at Star Foods, do you have personal knowledge as |22  But, a retorter is the food processor. He packages the
23 to whether DPSC has continued to award MRE assembly 23 food into the pouch, seals it, sterilizes it, and sends
24 contracts to the same contractors every year from then on 24 it to the assembly operation for.inclusion in the MRE.
25 -- from after Freedom on? 25 The assembler is the area, that actually does
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i1 the subassembly and the main assembly and then ships out 1 Q Were progress payments paid on all of these
[2' . the final case of MREs, . 2 costs? Or was it negotiated that progress payments would
s3 . Is it fair to say thouigh, that a retorter does 3 be paid on 100 percent of these costs?
4 'only retorting, but an assembler also must do retorting 4 A They received about $13,000,000 in progress
25 in order to be a manufacturer and meet Walsh Healey 5 payments and it was paid on all the costs that we had
IS . requirements, and then in addition, does the assembly 6 negotiated.
'7  you've described? 7 Q So, okay. Is the answer yes, that there was a
!8 A At the time that, that Freedom was trying to 8 contract to pay?
ib get in, that was true. Because we were still trying to 9 A Well, I would -- I can't really answer it
iO develop scurces and brought Freedom in. But again, 10 hecause the progress payments were done by the ACO out of
1 becatise they were supply contracts rather than service 11 Chicago, but there was never any complaint to us from
2 contracts, any assembler had to be able to do retort 12 A.P.F, that they were not getting paid for costs that
3 operations. Since that time though, it's compressed down 13 were associated. Complaints were on our side because
4  to where assemblers and retorters are exactly the same 14 they never delivered anything.
5 mnow. There's only three companies that -- and they do 15 Q Lat's indeed -- and that brings us to Freedom’s
6 both. 16 entry into the program, which we'll probably talk about
7 Q Mr. Kocerber, now let me ask you about those 17 very briefly after lunch.
|8 - ariginal contract awards. Back at MRE-1 you said that 18 What about Rafco? What benefits were provided
f 9 !.the three contractars at the time were American Pouch 19 to Rafco to start them up as an MRE assembler?
20 Foods, Sopakco, and Rafco. 20 A Rafco was an existing supplier as in
3 A Cormect. Yes. Yes! 21 freeze-dried operations, but they had never done any
'2_2 Q Can you please describe for the Board, what 22 assembly work. So when they leased the building that
23 - 'start up benefits DPSC awarded to American Pouch Foods, |23  they were going to do the assembly in, it required
é4 in order to establish them as a source of MRES? 24 substantial lease hold improvements. And we agreed to
25 | A American Pouch was the first of the MRE 25 pay those lease hold improvements as a direct-expensed
:% " Page 58 Page 60
31" producers that we had. They received the first MRE 1 cost for that particular contract - the MRE-1 contract.
Ez _contract, They were a start up business, a small 2 The stipulation we had of course was, that
j ? ;minority firm out of Chicago, who had three different 3 those costs once paid for, would not show up in
"|14 - facilities. Two of them in south Chicago, one outside in 4 depreciation at a later date. So when they did things
35 -the suburbs. And their contract was, again, the only 5 like, poured the hardened concrete in the truck-loading
:6 contract that they had in ény of those facilities at the 6 docks, put in some offices, and some of the other Jease
;7 time. So when we ncgoti;éted that particular contract, 7 hold improvements, we paid for those directly.
38 1 -again, the costs were all direct because it was the only 8 @ Now assuming for a moment, Mr, Koerber, and 1
i9 thing that they had, and we agreed to pay for the leasa 9 understand that you don't -- I don’t believe you have
;0 on their facilities as a direct cost. We agreed to pay 10  first-hand knowledge of the award to Freedom, although
1 for their equipment, their quality control facilities, 11  you probably heard a lot about it when you were at
3;? ! any of the ancillary equipment such as conveyors or other 12 Sopakco and Star Foods but assuming that the PCO in this
13 sealing machines that they would need. We paid for alt 13 case negotiated with Freedom for the MRE-5. that ali bf
‘lﬁt those as direct costs. 14 its costs would be considered direct to the contract.
L§ Q So is that productien equipment you were just 15 That all costs except for the production equipment wouid
fﬁ describing? 16 be expensed, and that 95 percent progress payments would
17 ° A Production equipment as well, yes, 17 be paid on 100 percent of its costs.
18 - Q Okay. Quality assurance equipment? 18 Would those terms be consistent with the terms
}9 A Quality assurance equipment. 19  that were agreed to with A.P.F. and Rafca”
20 Q Inventory tracking equipment? 20 A Tdon't think they, they would be. 1'm not
2 1 A Yes. Their computer system, 21 sure if we ever talked - agreed on 95 percent progress
22 .. Q Was A.P.F. permitled to expense all of these 22 payments, but that was in the regulations, So1i's
23 costs to the contract rather than depreciate them? 23 something we wouldn't have to necessarily agree to.
24 A Yes. Because again, we were trying to bring 24 Q Okay. So A.P.F. you say, got progress payments
25 them in as a source of supply. 25  on all their costs?
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1 A Tt would have been 95 percent if that's what 1 would help us to fill the rctortsi
2 they requested. : 2 Q Was there an advantage to MRE assemblers, to
3 Q Okay. And Rafco got progress payments on thelr 3 having more retort capability?
4 costs? 4 A There was at that time, Because the way that
5 A At 95 percent because they were 2 small 5 the solicitations were written, there was a table in each
6 business as well. . 6 solicitation. And the amount of award that you were
7 Q Okay. Now you mentioned just 2 moment ago, 7  eligible for was based on your industrial preparedness
8 that AP.F. never delivered. That's because A.P.F. went 8 capability that was committed to the Government.
g outof business, right? " 9 So if you committed between -- at the top
10 A That correct, We tenmnatcd their contract for 10 level, you would be required, or eligible for a higher
11  default. They went out of business, 11 percentage of the peacetime awa:trd, than if you were
12 Q Now when A.P.F. went out of business in 1981, 12 committed at the lowest lével. I don't remember how many
13 “was there a lot of competition in the industry for 13 there were but there were four levels I think, of
14 A.P.F's production equipment? 14 peacetime -- of IPP capab111ty conumtmcnts And
15 A For a long time it was tied up in legal battles 15 therefore, four percentages that you could receive.
16 so nobody could get it. But once that freed up, 1 know 16 Q Do you remember who succeeded in getting this
17 that Sopakco -- because I was down there at the time 17  equipment from A.P.F. back in‘19867?
18 frying to get the equipment. And I knew that we were 18 A Freedom did. oo
19 competing against Rafco and Freedom, because the people |19 Q Now if Freedom had two retorters at the time,
20 that were trying to sell it, told us that they were also 20 these additional four retorters Would bring Freedom up to
21 offering on the equipment, ‘ 21 atotal of six retorters with the §upporting assembly
22 Q Now your Honor, it's at this point that the 22 capahility. ’
23 additional Exhibit 448, is the one that I would show to 23 Do you remember how niany retort machines
24 the witness. I'll obviously work around it for right 24 Sopakco had at this time? s ‘ !
25 now. I'm hoping that after lunch that Ms, Hallam has the 25 A We had five. ' B
Page 62 " Page 64
1 opportunity to review it. Perhaps we can make a 1 Q Were you aware of how inany retort machines
2 stipulation at that point. 2 Rafco had at the time? - ;
3 But Mr. Koerber, without having the list of 3 A They had three. J
4 equipment in front of you, let me just ask you. You were 4 Q Now Frecdom was try'mg to get into the MRE-1
5 at Sopakco at the time, correct? 5 program. Now going back to 1981 when you were servmg
6 A That's correct. 6 as a buyer back at DPSC, Freednm was trying to get into
7 JUDGE JAMES: At what time, Mr. Luchansky? 7 the MRE program as an assembler since MRE-1. Isn't that
8 BY MR. LUCHANSKY? B right?
9 Q When was this Mr. Koerber? 9 A Actually, since the re-procurement of the
10 A This was 1985, early 1986. 10  A.P.F. contract, is when Frecdoin first started trying Lo
1 Q Okay. So in 1985/1986, when you were at 1} getin.
12 Sopakeo, your company Sopakco, was one of the companies |12 Q Okay. And Freedom sublettcd a bid for the
13 trying to get this equipment? 13 re-procurement of A P.F.'s portion of MRE-17
14 A That's correct. 14 A That's correct.
15 Q Do you remember generally, what equipment we're (15 Q Did you award a contract to Freedom for MRE-]
16 talking about? 16 or
17 A There were -- I'm not sure of the number. [ 17 MRE-2? : i
18 think it was four retorts, because that was the important 18 A No. We did not,
19 thing to us at the time. That was what would increase 15 Q Why not?
20 our capacity, That was usually -- The road block in 20 A Mostly, it was because at that time we were in
21 production was the retort capacity. 21 abattle. DPSC was in a battle with the Pentagon. There
22 And they also had a lot of support equipment 22 were a lot of people up there that did not want the MRE
23 that went with it. They had food processing equipment. 23 to succeed. They liked the old ¢anned ration. They felt
24 They had some bag-sealing machines, pouch-sealing 24 that there was sufficient capability for the canned
25 machines and fillers. All that support equipment that 25 ration rather than bringing in this new item. And we

Page 61 - Page 64

Ann Riley & Associates (202) 842-0034:




g
J":'fr_-

'FREEDOM NY, INC. Condenselt™ Monday, May 15, 2000
l Page 65 Page 67

1 didn't want to take a chance on having another contractor 1 page is 4291, the second page is 4292. I'm going to ask
2', come in and fail. We'd already had it with APF. 2 you to look at the pages starting at 4293, the third page
.3 MR. LUCHANSKY: Being mindful of the Court's 3 jnto the document. And look at that cight pages from

i4 " prior commitment, I might suggest this as an appropriate 4 4293 to 4300.

E brcakmg point - if that's appropriate for the Board, 5 Do you recognize -- can you identify what

6 and I could pick up here after lunch, I won't be too 6 information is reflected on these pages?

l'7 "much longer with this witness. 7 A It's equipment that would be necessary for

iB (Whereupon, at 12:15 p.m., the hearing was 8 processing of food, and it looks like ~ in retort

b recessed, to reconvene at 1:15 p.m., this same day.) o pouches.

0 - 10 Q You testified before, that in 1985 and 1986,

ﬂ - 7- 11  that the company you were working at at that point.

13 12 Sopakco, was pursuing equipment that had been awned by
3 13 A.P.F. when it went out of business. s this the

{1 : 14 equipment that Sopakco was pursuing from A.P.F.”

5 15 A Tt would seem 1o be. 1 know they had stock

6 16 retorts and some of the equipment listed back under pouch
7 y 17 machines, the Acma pouch machine, A.P.F, was the only
8 - 18 one that had an Acma pouch machine.

9. 19 Q So to the best of your recollection --

20 20 A It, it seems like it is. Yes, sir.

21 21 Q You can put that aside. Those are the only

22 22 questions I had about FT-448,

}:.L’o I 23 Mr. Koerber, when we finished talking before

24 - 24 lunch, 1 believe that you had testified that you and the

%3 25 other members of the procurement team at DPSC did not
Ho | Page 66 Page 68
!1' ~ AFTERNQOON SESSION 1 award an MRE-1 or 2 contract to Freedom because you
25 ‘ - (1:15 pm.) 2 wanted to protect the supply being provided by -- protect
3 JUDGE JAMES: Back on the record. What is the 3 Rafco and Sopakco, who were producing MREs at the time.
::1 “position of the Govemment with respect to Appellant's 4 A That's correct.

;5 Exhibit FT-4487 5 Q Now what about MRE-37 You personally awarded a
3 MS. HALLAM: No objection, 6 contract or two contracts to Freedom for MRE-3. Isn't

7 JUDGE JAMES: Excuse me, 7 that right?

g - MS. HALLAM: No objection. 8 A They were contracts for retort pouch itcms

? : JUDGE JAMES: Great. Let's let the record 9 rather than assembly.

10 reflect then, that Appellant’s Exhibit FT-448 is received 10 Q Okay. So did Freedom submit a bid for an MRE-3
11 in evidence. . 11 contract as an assembler?

12 {Appellant's Exhibit 448 was 12 A 1 believe so.

13 received in evidence.) 13 Q And did you, meaning the DPSC procurement team,
14 - JUDGE JAMES: DO you want to proceed with your 14  did you award Freedom an MRE-3 assembler award?

{5 examination then? " 15 A No. :

i . MR. LUCHANSKY: Thank you, your Honor. 16 Q Same reasons as you d1dn t give them one for

17" BY MR. LUCHANSKY: 17 MRE-1

38 Q Mr. Koerber, I've handed you a set of documents 18 and 27

19 which has been marked and admitted into evidence as 19 A 1know that we were still trying to protect

20 FT-448. I'm only going to refer you to the documents in 20 Sopakeco and Rafco as our sources of supply.

21 this stack that are found beginning with the third page 21 Q Now at that point, Freedom kicked up a fuss,

22 of the document. 22 didn't they?

23 I've numbered it for our purposes and will 23 A Yes.

24 number the Government's version with our Bates numbers |24 Q And afier that, in fact you persenally awarded
25 from the FT file, starting with 4291, So if the first 25  these retort pouch contracts to Fresdom?
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1 A That's right. 1 Q To the best of your. knowledge would that have
2 Q Why did you award these retort pouch contracts 2 been a substantial investment? ,
3 to Freedom? 3 A Probably to do retorts, somewhere in the
4 A We were under pressure to give Freedom a chance 4 neighborhood of around $3 million -- $2 to $3 million.
5 to produce something under the MRE program, And we felt | 5 Q Mr. Koerber, was Marvin Leibman involved in the
6 if we gave him some contracts to do the retort pouches, | 6 administration of Freedom's MRE-3 contracts?
7 it would not hurt us enough that if he didn't produce 7 A Yes. :
8 them it would damage the program. But it would also give | 8 Q What was his involvement?
9 him a chance to prove that he could produce at least the 9 A He was the Aco for thosc_%' contracts.
10 retort pouch, which was the ‘most complicated of the 10 Q He was the ACO for Freedom's contracts?
11 production aspects. 11 A Yes. For the two retort pouch contracts.
12 Q Now were the two suppliers, Rafco and Sopakeo, 12 Q Would it have been part of Mr. Liebman's duties
13 “the two assemblers, were they capable of producing all of 13 as the ACO, to review the financial information that was
14  the mobilization capacity, all the mobilization 14 part of the pre-award for Freedom, at the time of his
15 requirements that the Government needed at that point? 15 administering those contracts? |
16 A We weren't ~ In MRE-1 and MRE-2 we really had 16 A The report would have been available to him and
17 ot started planning. MRE-3 was when we first started to 17 part of his duty would have beén to monitor the financial
18 do the planning and at that time, no, they weren't 18 capability of any of his contractors. So yes, he would
19 capable of meeting our requirements, 19 have been, He should have looked at that pre-award
20 Q And, nevertheless, you did not award an MRE-3 20 survey. ;
21 assembler award to Freedom? 21 Q Would it have been w1thm the scope of his
22 A That's correct, 22 duties and responsibilities to beaware that Freedom was
23 Q Now what was Freedom's financial condition at 23  bearing the costs of investment for these contracts?
24 this time? And now at this time I'm talking about -- 1 24 A Tdon't know if it wouldhave been within the
25 believe it was in 1983? 25  scope of his duties, but when he knew what type of
S Page 70 . Page 72
1 A Yes. 1 contract was awarded, he would know that we weren't
2 Q Specifically the time I'm talking about is 2 paying for anything outside of _ll]St the price of the
3 “after Freedom was not awarded and MRE-3 prime assembler | 3  product that we were buying. 1
4 contract, but then you did award them the retort pouch 4 Q So he would have known that, as a function of
5 contract. Do you know what Freedom's financial condition | 5 performing his duties? ‘
6 was at that time? 6 A Yes. “1"
7 A We did a determination of responsibility that 7 Q With Freedom bcanng xts own start up costs on
8 would have included his financial capability, 8 those two contracts, would thlS contract have been
] Q Ckay. And since he got an award did -- 9 profitable for Freedom? :
10 A I would, you know, I don't remember the 10 A Probably not, if that was the only one he had.
Il details, but I would assume that he was -~ we found him 11 It would have taken follow on conh'acts to realize a
12 financially capable. 12 recoupment of all that initial mVestment
13 Q Now with respect to the retort contract, the 13 Q And is that something that you knew, at the
14 retort contracts, two that you did award to Freedom, did 14 time that you awarded these contracts to Freedom?
15 the Government pay for Freedom's start up costs in the 15 A Yes
16 same way that you described payment to the assemblers? 16 Q What happened with Freedom‘s MRE-3 coniracts?
17 A No. The retort contracts were awarded more 17 How did they do?
18 under competitive process, and we did not get into cost 18 A He produced pouches and delivered pouches under
19 negotiations on those contracts, We only looked at the 19 those contracts. ‘
20 prices and based our award on the price itself, rather 20 Q So you had said that part of the reason that
21 than what went into that. So I couldn't say that we paid 21 you pave these contracts to Freedom was to see if they
22 for his start up costs. 22 could produce. Did they meet your expectations or --
23 Q Okay. So Freedom had to bear the cost of 23  expectations might be the wrong word. Did they produce
24 investment to do the retort contracts? 24 1o your satisfaction?
25 A As far as we were concerned, yes. 125 A Yes.
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1 " Q Asaresult of its work under this contract, 1 recommended that Freedom get an MRE-4 assembler award.
12 -de Freedom qualify as a manufacturer undcr Walsh Healey? | 2 correct?
i3~ A Yes | 3 A That's correct.
4 g Q And did their Walsh Healey quahficauon under 4 Q Did Freedom get an MRE-4 assembler award?”
.5 these contracts, then quahfy them to be an assembler for 5 A Not to my knowledge. I don't think they did.
16 MRES?. 6 Q Mr. Koerber, I want to ask you -- I want io
7 A Yes. It would bave qualified them as a 7 shift focus a little bit and 1 want to ask about some
8 manufacturer. : ‘ 8 events occurring in 1985 and 1986 with respect to Cinpac
39 - Q Now you were still at DPSC when the 5 A Okay.
10  solicitation went out for MRE-4, right? 10 Q You had mentioned before that Cinpac was
11 . A That's correct. 11 another assembler who was brought into the MRL programn
ji2 ~ Q And you were still at DPSC when the MRE ~ when 12 around 1985 or 1986, correct?
13 ' the pre-award survey -- Well, let me back up. Freedom 13 A That's correct.
14 bid for MRE-4, correct? 14 Q Now in 1985 -- and during that time you were
is A That's correct. 15 working at Sopakeo, correct?
16 Q And they bid for the MRE-4 assembly contract? 16 A That's correct.
17 A That's correct. 17 Q And as part of your duties and responsibilities
18 Q And you were at DPSC whcn the prc-award survey 18  at Sopakeo, did you have first-hand knowledge of the
19 »'was conducted for Freedom, correct? 19 awards to the other prime assemblers, solicitalions.
20 A Yes. That would have been early in '83. 20 these issues?
i?l Q Okay. Well, I'l] ask you to take a look at 21 A Yes. The solicitation I would have to review
22 FT-442, which is the pre-award survey performed of 22 because we would offer on it and competitors in a small
23 . Freedom with respect to the MRE-4 solicitation. 23 industry like that, you try to keep up on what happens to
24 ' If you take a look at that and let me know what 24 them as much as possible. So we knew what awards they
25 determination was made about Freedom's capability for 25 had gotten -- what quantities.
b ; Page 74 Page 76
T;,l' purposes of MRE-4 assembly i Q Now in 1985, Mr. Bankoff approved Walsh Healey
': ; = A They recommend award based on the pre-awa.rd 2 certification for Cinpac as a new assembler and gave
3 - " survey. 3 Cinpac awards for MRE-6 and MRE-7, correct?
: 4 Q Are the comments throughout the pre-award 4 A Yes.
.5 survey favorable and supportive of Freedom's sbility to 5 Q Now on May 23, 1986, ina lettf,r that's found
.6 - perform an MRE-4 contract? Y 6 in the record at FT-278, the Department of Labor
"7 A Looks like the only unsatisfactory comment they 7 concluded that Cinpac was not Walsh Healey qualified
'8 had wes factor number twelve on performance recnrd And | 8 hecause it was leasing its facility from Star Foods.
. 59 they say that, "He has fmled to meet scheduled 9 Again, this is FT-278.
10 commitménts on existing ‘contracts. The company has grown |10 MS. HALLAM: Thelieve there is a reference to
i1 slowly in its ability to deal with the problems of 11 that already in the record. I thought it was our
%'2 starting and running a new enterprise.” 12 understanding that we would refer to the documents that
13 Q Let me ask you Mr Koerber, with respect to all 13 were already in the record, rather than to the FT serids.
14 contractors, particularly i m the MRE program, was it 14 MR. LUCHANSKY: If it's already there, |
15 unusual or common for contractors to have performance 15 overlooked it, and if you want to bring it to our -
1‘6 problems? 16 attention I'1] be happy to refer to it under its previous
17 A It's common. 17 designation. I'm going through -- I hadn't seen that
18 Q Is that something that the other assemblers - 18 this was already in the record.
19 are performance problems -- did the other assemblers, 19 MS. HALLAM: What is the number we're looking
20 Sopakco, Rafco, have performance problems? 20 at again?
2] A Yes. 21 _MR. LUCHANSKY: FT-278.
22 Q What about the retortcra., Siar Foods and other 22 Your Honor, may 1 approach the witness to give
23 retorters? 23 him the correct notebook?
24 A Yes. ) 24 JUDGE JAMES: Well, save your time. I'll just
25 Q You said that the pre-award was positive and 25 put it in front of him.

Ainn Riley & Associates:(202) 842-0034

Page 73 - Page 76




Monday, May 15, 2000 Condenselt™ FREEDOM NY, INC..
Page 77 Page 79
1 MR. LUCHANSKY: May [ proceed, your Honor? ! bad produced, and the reist of that would be shipped under
2 JUDGE YAMES: Proceed. ’ 2 Star's contract or subcontracts, to Sopakco and to Rafco.
3 MR. LUCHANSKY: Thank you. 3 Q Now based upon your trammg and experience, in
4 BY MR. LUCHANSKY: 4 the procurement division of DPSC ~ Well, first of all,
5 Q Mr. Koerber, you became aware of this letter at 5 based on your training, were yqu trained about Walsh
6 or about the time that it was issued? Is that something 6 Healey requirements? ‘."
7 that came to your attention when you were at Sopakco? 7 A You had to learn about the Walsh Healey Act and
8 A Yes. 8 what it required, yes. H
9 Q And the Department of Labor letter says that, 9 Q And according to your trammg and experience,
10 "After carefully examining the evidence submitted, 10 did this arrangement meet Wals‘h Healey requirements?
11 including information submitted by the protestors in 11 A Definitely not. 2
12 Cinpag, it is our determination that Cinpac, Inc. did not 12 Q Now was Cmpac s Walsh Healey qualification
13 ‘qualify for award under the Public Contracts Act and 41 13 questioned? After Mr. Bankofﬁ_ determined that they were
14 CFR 50-201;101A1. In this regard, the firm did not show 14 Walsh Healey qualified, was tlif_a.t questioned by anyone?
15 that it had made all necessary prior arrangements for 15 A It was questioned by Freedom, by Rafco, and in
16 manufacturing space, equipment and personnel to perform {16 a round about way by Sopakco:, The first two protested
17 on its own premisés, the manufacturing operations 17 the award to Cinpac, and Sopakbo protested an award to
18 required for fulfillment of the contract.” And then it 18 Star Food saying if Cinpac was quahf' led, then Star
19  said specifically, "The lease agreement with Star Food 19 couldn't be. »'
20 Processing didn't allow Cinpac to complete and 20 Q Now based on your trmmng and experience, what
21 non-restricted use and control, of the manufacturing 21 obligation did the PCO have at that time, once the
22 space and cquipment.” 22 protest was issued, what obligation did the PCO have to
23 JUDGE JAMES: Well, Mr. Luchansky, this is a 23 verify their Walsh Healey qualification?
24 perfect example of what I didn't want to do during this 24 A When self-certification is questioned, it
25  hearing, There's no need to re-read into the record 25 should have been referred to thé Department of Labor for
Page 78 ; Page 80
1 things that are already there. I a determination.
2 *' MR LUCHANSKY: Yes, your Honor. I apologize. 2 Q To the best of your knowledge was it Mr.
3 Halfway through that quote your Honor, I realized that 3 Bankoff, who then requested a ;DOL opinion?
4 and I apologize. 4 A Not that I can tell from tlus The letter is
5 ' BY MR LUCHANSKY: 5 addressed to Vera Zapilli, who s with the office of
6 Q Mr. Koerber, did you have -- After you left 6 small business at DPSC. -
7 Sopakeo and went to Star Food, did you have first-hand 7 Q If Mr. Bankoff did not seek a DOL opinion, is
8 knowledge of the lease arrangements between Star Food and | 8  that something that according to your training and
9 Cinpac? 9 experience, he should have doné‘?
10 A Yes. As part of my duties as vice-president of 10 A Yes .
11 administration, I was responsible for all contracts, 11 Q If a DOL opinion hke tlus is obtained after an
12 leases, or any other type of commitments that Star Food 12 award is made and the opinion. shows that the contractor
13 had. 13 who received the award is not actually Walsh Healey
14 Q Okay. Can you please describe for the Court - 14 certified, based upon your 1ra.mu1g and experience, what
15 summarize for the Court what those arrangements were? 15 action should the PCO take? ’
16 Was Cinpac doing any production itsclf at Star Food's 16 A If the Department of Labor determines that they
17 facility? ‘ 17 are not Walsh Healey quahﬁed and they haven't cured it
18 A They weren't. The way the lease was written 18 by that time, then the contract should have been
19  is, they were supposed to use Star Food's personnel and 19  terminated.
20 equipment at specified periods of time to produce their 20 Q To the best of your knowledge did Mr. BankofT
21 - their production. 21 do that with respect to the Cmpac contract?
22 But the way that it really worked out is we 22 A No. :
23 would -- At Star we would produce the items, and at times |23 Q We're talking about Cinpac, and we've talked
24 we would produce a day's production lot and part of it 24  about retort capability before. 1 want to talk just very
25 would be shipped as Cinpac's product that supposedly they |25 briefly about capability of the four assemblers in
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{1 1985/1986, with respect to their assembly and warchouse 1 whether you had it or not. After this, when you planned

2 _space. Now that's an important part of a contractor's 2 for your industrial preparedness capability, you had 10
'3 --capability. Isn't that correct? ’ 3 only include equipment that you either owned or had
47" A Yes. 4 possession of under a lease arrangement. But it actually
35 Q Do you know how much space Cinpac had in that 5 bad to be in your possession and had to be operational.

6 first MRE-6 contract, the first one that Cinpac was 6 Q So do I understand that prior to Desert Storm,

7 awarded, the one we were just discussing? Do you know 7 the contractors Cinpac, Rafco, and Sopakco, as part of

8 how much facility space they had for assembly and 8. their planning could represent -- "Well, we will be able

9 warchouse? 9 to acquire this production capacity,” and that was

10 - A I'vebeen to their facility and it was roughly 10 accepied as part of their planning?
i1 fifty thousand square feet. 11 A Yes.
12 Q How much capability did Sopakca have at that 12 Q And that after Desert Storm, that was no longer

|3 time, during the MRE-6 contract? 13 acceptable?

14 . A Wehad a total of a lundred and fifty thousand 14 A That's correct.

"5 " square feet plus two other plants. 15 Q And that the contractors actually had to have

6 Q What about Rafco? 16 in house, the production capability?

7 A They were in the same building as during MRE-1, 17 A That's correct.

8 _ 5o they were about a hundred thousand square feet. 18 Q Last question for you, Mr. Koerber, Taking you

=9 . Q And what about Freedom? 19 back to your time at DPSC, in the early 80s. When DPsC
20 A Preedom had the same building from when I went 20 was developing its sources of MRE contractors, its
il up on the retort pouch contracts, and that was about four 21 sources of MRE supply in the early 80s, early to mid-80s,
22 hundred thousand square feet. 22 was the main purpose of the annual MRE procurements, the
23 4" Q Justacouple of more questions for you, Mr. 23 actual production of the MRE cases themselves?
24 Koerber. 1 want to now bring you forward in time, and 24 A Yes and no. We wanted the cases. We needed
25 ask you whether there was an actual national emergency 25 the cases. But at the same time, because we were trying
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f_l mobilization during Operation Desert Storm in 19902 1 to do our mobilization planning for the first time and be
:12 A T'would say, yes. [ don't know if there was 2 able to meet the service's requirement, we were also

Es ‘ever an official declaration of war or mobilization, but 3 paying for excess capability -- that four and a half

:4 in all the actions that were taken by the Department of 4 million a month versus our peacetime requirement of

5 the Defense, there was mobilization, 5 maybe, three or four million cases a year. We paid

6 Q Okay. So with respect to the MRE contracts and & higher unit prices on the first three or four MREs

(7 the MRE assemblers, did DPSC go into mobilization mode 7 because the industry was trying to build up that

8 for purposes of procuring MRE contracts at that time? 8 capability.

9" A Yes. , 9 There have been studies done on the program

;L(')_ Q Were the MRE contractors at that time, Rafco, 10 itself that show in later years the prices actually

11 Sopakco, and Cinpac, able to produce the MREs that they'd {11 declined because all of that was in place and it was paid
12 - said they could produce d‘uring those years prior, in the 12 for by that time. So all we were really paying {or later

13 ‘event of mobilization? 13 in the years was the -- or that the Government was playing
14 A During the period t"hat we were in mobilization 14  {or because by that time, I was charging them for it, but
15 nobody ever achieved the levels that they had stated that 15 they were paying only for the product that they were

ié they could achieve, . 16 getting.

i:7 " Q What action did the Department of Defense take? 17 Q) And at the time that you were at the DPSC, are

18 A They did a couple of things. Mostly in the - 18 you able to say which was the higher priority?

19 during Operation Desert Storm, they had to go out to try 19 A To us it would have been establishing the
20 to find alternatives, and they looked at a commercial 20 capability because we could always go to these people and
21 version that really didn't work very well, but tried o 21 buy our peacetime requirements. We had enough with the
22 get them through Desert Storm with that. 22 equipment that they had in place from the production
23 After the Operation Desert Storm contracts were 23 tests, to support peacetime. But we did not have, after
?{4 finished, their planning changed in that, prior to that 24  the production tests, enough capability out there to
25 time, you could include equipment that was available, 25 support our mobilization base,
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1 MR. LUCHANSKY: Thank you. That's all I have. 1 terminated for default on prior @,o getting involved in
.2 " JUDGE JAMES: Opportunity for the Government to 2 the MRE contracts, assembly contracts?
3 cross examine if you wish. 3 A Sopakeo, to the best of my knowledge, did not
4 MS. HALLAM: Yes. 4 bave any terminations for default.
5 " CROSS EXAMINATION 5 Q Could you tell us about any terminations for
6 ' BY MS. HALLAM: 6 defanlt that Rafco experienced p'rior to coming into the
7 Q You had spoken about the A.P.F. contract. 7 MRE program? i
8 Could you tell us what happened to that MRE contract? 8 A They only had some contracts small contracts
9 A The contract itself was terminated and then 9 for dehydrated product, and I didn't buy that so, 1 don't
10 re-procured. -~ 10 know if there were any or not. ‘I couldn't tell you.
11 Q It was terminated and A.P.F. dropped out of the 11 Q But you are aware that tﬁcrc were terminations
12 mobilization program -~ the MRE mobilization program? 12 with Freedom's retort contractb, aren't you?
13 A Well, at that time there was no MRE 13 A Yes, ma’ am. ¥
14 mobilization program. 14 Q How many terrmnatmns?
15 Q Excuse me, 15 A Orne,
16 A At that time, there was no MRE mob111zatlon 16 Q And what happened to thiat contract?
17 program. 17 A It was re-procured to -- and Freedom got the
18 Q Were you ever contractor officer? 18 re-procurement.
19 A No, ma'am, 19 Q And what happened after Freadom got the
20 Q You were always the buyer at DSCP? 20 re-procurement?
21 A DPSC, back then. Yes, ma'am. 21 A To the best of my knowledge, they performed
22 Q And that's essentially an assistant to the 22 that contract.
23 contracting officer, isn't jt? 23 Q It was subcontracted out’ to Sopakco, wasn't it?
24 A Yes, ma'am, 24 A That I don't know., .
25  Q And you never had a warrant did you? 25 Q So was the other retort c&ntract that Freedom
Wi Page 86 i" Page 88
1 - A No. Iwas atechnical, contracting 1 had, wasn't it? It was subcontracted out to Sopakeo?
2 officer/technical representative but that's -- I left 2 A If it was, by that time, I yasn't mvolved with
3 just before I got my warrant, 3 Freedom's contract.
4 Q So all those questions that Mr, Luchansky led 4 Q You were talking about the MRE history. You
5 you into that referenced you personally awarding a 5 indicated that Sopakco at one tune was squeezed out. Is
6 contract, you didn't personally award anything did you? 6 that correct? ‘ B
7 A Well, I didn't sign it, you're right. I did 7 A Yes, ma'am, In 1993. 1:
8 the evaluation. 8 Q Can you point to anythmg, anywhere that
9 Q You didn't have the authority te personally 9 obligates the Government to award an MRE assembler a
10 award anything, did you? 10 contract in any given year?
1] A That's correct. 11 A When you use the word,obligate, there's
12 Q Could you tell us what some of the performance 12 nothing that obligates them in the regulations,
13 problems of Sopakeo were, you indicated Sopakeo had 13 Q Are you aware of any time where the Government - -f
14  performance problems? 14 actually puaranteed anybody, told them in writing or
15 A Well, there's numerous ones. They had problems 15 wverbally, that they were going to get a contract?
16  with seals in the pouches, they had problems initiatty 16 A That would have had to have been something that
17 with what we used to call "alligatoring”, which was just 17 someone else would have said. 'As you mentioned, I wasn't
18 adefect on the outside of the pouch that made it look 18 a contracting officer so I couldn't have been in that
19 like a checkered surface, 19 position to guarantee anybody anything.
20 They had problems with drained weights, which 20 Q You also testified with regard to certain
21  is the amount of solids left after you wash all the 21 allowances that the Government had made to supply Rafco
22 liquid off of the product. They had problems meeting 22 with certain production equipment?
23 delivery schedules at various times. They had problems 23 A The lease hold improvements.
24 in rejected lots from the USDA. 24 Q Lease hold improvements?
25 Q Were you aware of any contracts they had heen 25 A Yes, ma'am, : §
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§1 Q Did they give anything other than lease hold 1 THE WITNESS: The facility that 1 know that

iy ; improvements to Rafco in expensing the contract that 2 they had and that I visited later was about 50 thousand
?*3 . you'rc aware of? 3 square feet.

4 A Not that I'm aware -- Well, anythmg unusual, 4 BY MS. HALLAM:

15 that should not have been expensed, I'm not aware of 5 Q And did they perform in that facility?

i6 other then the leasehold improvements. 6 A They performed the assembly operations and

.7 ° Q Well, what would those other unusual things be? 7 subassembly operations.

4 Production equipment, for example? 8 Q Did they have storage in that facility?

'9 ' A Production equipment is something thet you 9 A Very limited. They used outside warchouse.

%6 could -- you would normally think about depreciating. So |10 Q So they got along with the fifty thousand

11 yes, if it was expensed, it would be something out of the 11 square feet facility?

12 ordinary. 12 MR. LUCHANSKY: Objection.

i3 Q And did we do that for Rafco? 13 MS. HALLAM: On what basis?

}4 A For Rafco, no ma'am, 14 JUDGE JAMES: Objection's overruled.

15 Q Did we do it with regard to any office 15 THE WITNESS: They got by with it plus the

16 equipment, computer equipment, anything in the nature of {16  outside warehousing, plus the production at Star Food.
17 capital equipment? 17 BY M8, HALLAM:

irs ,. A I'mtrying to remember what we did when we 18 Q Are you aware of any performance problems that
19 "‘negotiated that contract. The leaschold improvements 19 Cinpac had during its MRE-6 contract?

%0 remember, because we were guestioned strongly about those |20 A 1don't remember. Since I wasn't involved in
3 astowhy we did it. We may have. 1 can't answer you 21 it, I don't remember anything specific.

22 - definitely yes or no. But it seems to me we may have 22 Q With tegard to the Walsh Healey determination.
23  paid for some of the computer equipment, 23 Isn't it true that the Government relies on the

24 Q Are you aware of a.GAO decision that came out 24 certifications submitted by contractors?

‘.:’_5 “after we did that, that criticized that? 25 A Unless it's questioned, yes, ma'am.
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31 A I Xknow there was a draft decision. I don't 1 Q And when it's questioned, where is it funneled

3? _.-"I-mow if there was ever a final version of that decision. | 2 to, to get to the Department of Defense? The question

33 . Q You were also speaking with respect to the 3 is: What does the contracting officer do with those

14 space needed - the generally - the space needed? 4 questions?

=i5 A Yes, ma'am. ' 5 A It depends on the contractor that's being

6 Q ' You indicated a bundred and fifty thousand to | 6 questioned.

*7 ahundred and eighty thousand square feet? 7 Q Well, you indicated that the question is

‘s A Total. Yes, ma'am. 8 ultimately the determination of the Department of Labor,

§9 . Q And that was for the MREs and the retort 9 isn'tit?

10 operations? 10 A That's correct.

i1 A That would mclude food processing, assembly, i1l Q And it's not a contracting officer's

1'2 subassembly and warchouse, yes. 12 determination. Is that correct? ,

13 °  Q Andisn'tittrue you got that figure from a J 13 A Well, a contracting officer has the }

iﬂ & F? 14 determination of the responsibility of the contractor,

15 A No, ma'am. That’s based on my experience. 15 The Department of Labor mekes a determination as to their
1:.5 . Q What experience is that? Have you been an 16 Walsh Healey eligibility.

17 ‘industrial specialist? 17 Q The contracting officer does not make a

i8 A No, ma'am. Butl was a contractor who had to |18 determination as to Walsh Healey eligibility. Is that

19 make sure they had enough space to do all of that. 19 correct?

20 Q Are you here as an expert? 20 A That's correct.

21 A No, ma'am. 21 Q The contracting officer merely relics on the

2\'% Q Do you know how many square feet Cinpac 22 certification of the contractor. Is that correct?

23 actually performed in?- 23 A Unless it’s questioned, yes, ma'am,

24 MR, LUCHANSKY: Objection. At what time? 24 Q And when it's questioned, where does the

25 MS, HALLAM; For the MRE-6, 25 question go from the contracting officer, in order to get

IS
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1 tothe ‘Department of Labor? - 1 twenty years that I've been mvolved in the MRE program.
2 - A Again, it depends on which contractor is 2 I know what it takes to set up & retort plant, what the
3 involved. 3 investment would be, and I know from his price versus the
4 Q Ifit'sasmall busincss involved where would 4 other prices we were getting from contractors and later
5 the question go? - 5 on ] went to Sopakco and Star,‘.f;so I knew what our profits
6 A Then it would go to the small business office, 6 were. He would not have made enough profit off of one
7 and from there to the Department of Labor. 7 contract to recoup the initial 1nvestment
8  Q And that determination by the Department of B Q You were talking at one pomt ahout the lease
9 Labor that you testified with regard to, actually came 9 arrangement between Cinpac and Star Foods?
10 through the small business administration, or the small 10 A Yes, ma'am.
11  business office, did it not? 11 Q In your testimony with rcgard to how everything
12 A Yes, ma'am 12 was going to work, that wasn t_how it was written down in
13 Q Does the contracting officer have any 13 the lease, is it? :
14 obligation to do an independent investipation of a Walsh 14 A The way the lease was wrltten was that Cinpac
15 Healey certification? - 15 would lease the cmployecs the’ space, and the equipment,
16 A Unless it's questioned he doesn't, no. 16 and actually produce their own products at a specified
17 Q Well even if it's questioned, is it his’ 17 time. ;
18 responsﬂnhty to do anything with that? 18 Q And that's the infoi-mation that the contracting
19 A It's his responsibility to refer it to the 19 officer had at the time, isn t1t'7
20 Department of Labor, Yes, ma'am. 20 A Yes, 2
21 Q And that's where his responsibility ends? 21 Q 1 just wanted to go over some of your testimony
2 A Until he gets that determination back, 22 with regard to Desert Storm, Do you know what the
23 MS. HALLAM: Your Honor, T lost a piece of 23  Government's obligation -- the:‘:quantities it was
24 paper. Can we take a five minute break while I look 24 oblipated to surge to for Desert Storm and Desert Shield?
25 through my stuff and find something ! have some 25 A The numbers I don"t knc;iv off the top of my
b Page 94 Page 96
1 scribbling on? ' 1 head, Ican tell you that at Star we had a contract for
2 JUDGE JAMES: All right. Let's go off the 2 eighty million pouches to'do i in] a nine-month penod And
3 record for a few minutes. 3 that was only a portion of the pouches necessary to
4 (Off the record.) 4 support the cases. I don't remembcr the numbers. I've
5 BY MS, HALLAM: 5 seen them, but I don't remembe{ the numbers for the
6 Q You had also testified with regard to Freedom 6 cases. :
7 Industries storage capacity. That storage capacity was | 7 Q Does 20 million sound -
8 with respect to their Hunt's Point location, was it not? | 8 A Is that per month? -1;
9 A Yes. 9 Q Twenty million over a ten-month period?
10 Q They didn't perform at that location did they? 10 A Sounds low, but it could be. Twenty million
11 A No. Ithink when they got the award they had 11 would have been 240 million pnuahes
12 actually moved to their north Bronx plant, 12 Q Cases. :
13 Q Do you know if propress payments were 13 A Yeah, I'm trying to translate it into pouches
14 authorized in Freedom's retort contracts? 14 so I can take it from there. That it could be. 1don't
15 A Idon't remember, but 1 don't think they were. 15 know.
16 Q You also testified with regard to ACO's 16 Q Isn't it true that Desert Storm was over before
17 functions and duties, Have you ever served as an ACO?|17 the surge was even supposed toreach its height?
18 A I 'worked with ACOs as part of my training. 18 A Are you talking about wider planning, or under
19 Q Have you ever functioned as an ACO? 19 the contracts? Under the contracts, no. The contracts
20 A No, ma'am, 20 asked for surge immediately, And so Deseri Storm was not
21 Q And could you tell us what the basis of your 21 over before the contracts were to meet their surge.
22 information for the anticipated profit on the retort 22 MS. HALLAM: That's all the questions T have,
23 contracts that Freedom had, what's the basis for that |23  your Honor. "
24 knowledge? 24 JUDGE JAMES: Any redircct by the Appellant?
25 A The basis is my experience between the last 25 MR. LUCHANSKY: Yes, your Honor,
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11 , JUDGE JAMES: Go right ahead. 1 around, we made the award.
27 REDIRECT EXAMINATION 2 Q Based upon what you leamed after the
15 ,‘,! ‘ BY MR. LUCHANSKY: 3 termination, about the confusion you were just
;4 : Q Mr. Koerber, Ms, Hallam was askmg you about 4 describing, is it your opinion that at the time of
‘5 the fact that you are a buyer and not a PCO. Can you 5 termination, the DPSC had all accurate information”? Was
ié pleasc describe for the Court what you did as a buyer in 6 it your opinion that the termination was based upon
f‘i connection with the procurements that were made to 7 accurate information?
li8 contractors including Freedom? 8 A Based on what we found out after the
!b s+ A The buyer would actually write up the 9 tfermination, no. But we thought it was accurate at the
iO .solicitation, issue the proposal, receive the offers, 10 time that we terminated.
1 ifgvaluate the offers, write up the pre-award negotiation 11 Q Iunderstand. I was agking afterwards. And
2 _ memorandum, conduct most of the negotiations, write up 12 you did the investigation, at that point did you changc
3 the determination of responsibility, write up the price 13 your mind as to whether you had accurate information w:
4 negotiation memorandum based on any negotiations that 14 the time of the termination?
[5 .'were done, put together the entire procurement package 15 A Yes.
6 and award package, and then pass it on to the contracting 16 Q Was it DPSC's expectation -~ was it part of the
7 - officer for signature and review after the buyer had 17 MRE program when you were there that DPSC, while it
}8 -{}obtainéd'ﬂ]e legal review of the package, 18 couldn't gnarantee a contract, was it part of the MRE
i9 - Q At the time that you were a buyer at DPSC, to 19 program that DPSC could simply substitute a new MRI
30 what extent did the PCO rely upon your work in his making {20 contractor for an existing MRE contractor?
2:3, a decision? ; 21 A At the time I was there, there was no other
%_2_ ‘A Twould say 100 percent. I was never 22 existing MRE contractors, After American Pouch was
23 12 questioned. 23 terminated, we only had the two. And then once Freedom
% Q Ms. Hallam asked you about whether Sopakco and 24 came in they would have had three. But we couldn't have
.:25 . Rafco had ever had one of their contracts terminated. 25 substituted. 'We didn't have anybody to substitule.
i‘g Page 98 Page 100
‘1 Did either Sopakco or Rafco have any of their contracts 1 Q You testified about Rafco and the fact that
!‘ﬁ _ administered by Marvin Llebman? 2 Rafco was not given in their contract -- the Government
§!3 * A Na 3 didn't pay for producfion equipment and officc equpment
{4 . Q Who was the ACO for Freedom, when Freedom § 4 and maybe some other capital equipment, Did Rafco ask
55 " MRE-3 retort contracts gotltemnnated for default? 5 for the Government to pay for these things?
1 P A That would have been Marvin Licbman, ' 6 A No, they didn'i.
f? Q Are you familiar with the circumstances of that 7 Q To the best of your knowledge, why didn't they
18 _termination and as you said, re-procurement to Freedom? 8 ask for this equipment to be paid for?
]9 A Since I was the buyer during that termination 9 A 1'd have to try to speculate, but T would say
0 re-procurement, yes. 10 that they had enough private financing to take care of
i 1 Q What happened there? 11  that, and that's why they only asked us to pay for the
12 A There were a lot things that were going on but 12 lease hold improvements which were an unusual
i”:; * there were a lot of problem: with the USDA and 13 circumstance for them.
{? misinterpretation of specifications, so that Freedom had 14 Q And did the Government pay for everything that
15 alot of product produced but was not being accepied by 15 Rafco asked them to pay for? :
16 the USDA- Once we got that cleared up, that allowed the 16 A Say that again.
i? positive determination of responsibility on the 17 Q Did ppsc pay Rafco all of the start up costs
18 re-procurement that was i;sued by DCASMA, New York. 18 that Rafco had asked for?
i9 Q How quickly did you re-procure? Did you 19 A We paid for all the lease hold improvements
20 re-procure the entire contract back to Freedom? 20  that they requested.
21 A To the best of my knowledpe, yes. 21 Q Ms. Hallam referred to the a GAO decisian or at
:|22 Q How guickly after determination was it 22 least a draft report of GAO decision, criticizing he
23  re-procured back to Freedom? 23  award to Rafco. That decision is found at FT-10. Before
24 A Tt was -~ we terminated. We issued a 24 Task you to pull that out. Did you review that
?5 solicitation and as quickly as we could turn the package 25 decision?
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1 A It came when I was still at DESC, yes. 1 Q Because in your experience, was it possible for
2 Q Do you recall what that decision sayé‘? 2 both Cinpac and Star Foods to be Walsh Healey qualified
3 A I remember that it criticized us for the way 3 under the lease arrangement they had?
4 that we handled a lot of the Right Away contract 4 A Well, I think if you read the Walsh Healey Act,
5 negotiations, The lease hold improvements were part of 5 it says that you have to have -~ 1t has to be on your
6 it. They also, if I remember, criticized us because the 6 premises. You have to have total control at all times of
7 building was being leased from the owner of the company, 7 the equipment, the facilities, the personnel, And so
8 and that it wes not an arm's-length agreement in their 8 both of them could not use the Same equipment, same
9 opinion, and a few other things that we negotiated like o facility, and still be Walsh Healey qualified.
10 that, -~ 10 Q As a buyer for DPSC, wcre you familiar with the
1 Q Well, let me ask you this, Do you recall, and 11 regulations -- the FAR mgglaho?s that applied to Walsh
12 if you don't, we can pull out the document and you can 12 Healey quahﬁcatmn'?
13 refresh your recollection. Do you recall whether the 13 A It was DAR back then, and I was. And primarily
14  criticism was the fact that DPSC had paid for those lease 14 because we had had 2 question .pn Rafco early in MRE-1.
15 hold costs, or simply whether the prices that were 15 They did not have retort capability They were a
16 accepted by DPSC, were prices given to it by the 16 freeze-drier, and there was a questlcm as to whether they
17 contractor without sufficient checking on whether those 17 would meet the Walsh Healey requm-:ments or not. And it
18 prices were the lowest that could be obtained? 18 was determined that freeze-dried items were enough of the
19 A Most of it, especially in regard to the lease 15 menu components that they would gualify as a
20 of the building itself, was in regard to the price that 20 manufacturer. P
21 we paid, Because they said that we could go out and find |21 Q Mr. Koerber, I'm going to ask you to look at
22 warchouse cheaper, and essentially, that's what it was, a 22 FT-252, and if it's not in front of you, it would be in
23 warchouse space. 23 the notebooks behind you.
24 On the leasehold improvements, 1 think they 24 A No. It's not in this one. ‘
25 chastised us for expensing those rather than having them 25 Q Okay, Right behind yo!i:,-'arc notebooks that are
Page 102 ’ Page 104
1 depreciated. 1 sequentially numbered with the:FT numbers.
2 @ Did anything come of this GAO draft report? 2 A 2527 All right, Y
3 Was there any formal action taken? 3 Q Exhibit 252 is a letter fr’qm attorneys for
4 A T've never seen any final report or heard of 4 Sopakco that was written in response to a letter you had
5 any action taken because of it, 5 received from the contracting ofﬁcer at DPSC, in
6 Q And when you were at DPSC? 6 connection with Sopakco's prou:st of Star Foods award, f:
7 A We responded to the draft but that was it. 7 cormect? %
8 Q Now Mr. Koerber, when you were at Sopakco - 8 A Yes. ’
9 I'm now talking to Walsh Healey certification and that 9 Q And you see at the boltom of the first page and
10 line of questioning. When you were at Sopakco, were you {10 onto the second page, some cltatmns to the FAR,
11 involved in a protest of the awards to Star Food that 11 reparding a contracting officer’ s obligations to
12 related to the Cinpac lease? 12  investigate Walsh Hcalcy cemﬁcatmn correct?
13 A Yes. Freedom and Rafco had already protested 13 A Yes.
14 the award to Cinpac and that was under the assembly side 14 Q To the best of your‘trainﬁ'lg and experience,
15 of it. Star was a competitor of Sopakco on the retort 15 are these citations accurate?  ©
16 side, and when they made the award to Cinpac and said, 16 A Yes. ;
17 "Yes, they are Walsh Healey,” then it was my opinion at 17 MR, LUCHANSKY: That's all I have, your Honor.
I8  Sopakco, that if Cinpac had total control of that 18 JUDGE JAMES: Any re-crqss by the Government?
19 facility that Walsh Healey required, then Star couldn't 19 MS. HALLAM: No, your Honor.
20 have total control. 20 TUDGE JAMES: all right, ‘Thank you so very
21 So, either one or the other had to, and if the 21  much, Mr. Koerber, for your teitimony. You may step
22 DPSC had already said that Cinpac did, I protested an 22  down.
23 award to Star saying, "You've already made this 23 THE WITNESS: Thank you.
24 determination, you can't determine that both have control 24 JUDGE JAMES: Does the Appellant have another
25  of the facility." 25 witness you want to call? f—
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i f MR. LUCHANSKY: Yes, sir, we do. We call Pat 1 companies were at that particular point.

52 1 Marra, ) 2 Q Yes. And when did you start to work for

3 Your Honor, I presume that after a witness has 3 Freedom?

;4 . ‘been dismissed, that he may remain in the courtroom? 4 A The exact date was June something or other,

5 JUDGE JAMES: It's not the procedure, no. 5 1984, and the last date - and there were a couple -

' MR LUCHANSKY: No? Even after his festimony 6 there was an interim period there, a down period. But

:? ' has ‘l-:)een‘complcted‘? Okay. 7 the last date 1 believe, was December 19, 1985,

i§ Whereupon, i 8 Q Thank you.- What were your duties that you

;b T © PATRICK G. MARRA, 9 performed for the Appellant?

10 -2 witness, was called for examination by counsel for the 10 A Well, chief financial -- they would be your

il _Govérnment and, having been duly sworn, was examined and|11  typical chief financial officer variety type things, in

iz " testified as follows: I 12 terms of in this case, budgeting, money, anything

i3 DIRECT EXAMINATION 13 connected with money, contracts, major contracts, the

i4 JUDGE JAMES: What 1'd like you to do sir, is 14 whole, the whole shebang. And I'll be presumptuocus

is state for the record, your full name, spell your last 15 enough to say, probably Henry's right-hand man in

16 name, and give us your address. 16 everything of a financial and some other nature.

17 THE WITNESS: Patrick G. Marra, M-a-r -r-a, 55 17 Q Did you have any role in the preparation of

i8 Tall, T-a-l-1 Oaks, O-a-k-s Court, C-o-u-r-t, Stanford, 18 proposals for work?

{5 * {Connecticut 06903 19 A From the point I got on, up to the point of the

20 BY MR. STEIGER: 20 initial contract -- the final contract that was ssued --

?1 Q Good afternoon, Mr, Marra. 21 yeah, and that was pretty much 95 percent of my work up
i_z A Good afternoon. 22 to that point.

2i:.  Q Would you tell us what your present occupation 23 Q Could you give us some details of what you did?
74 is? ) 24 A Well, doing one -- when I first got in, there

25 A- I'm a CPA basically, but I'm in a strong period 25 was a proposal on the table at some point, that was a

'1 Page 106 Page 108
‘1 of semi-retirement. 1 little inadequate and Henry -- when I came on -- we had
3_2 .. Q Scmi-retirement. Would you tell us what your 2 to go through that proposal again, come up with another
h3 "educational background is, Mr. Marra? ' 3 proposal, and submitted that to the Govemment in terms
34 A Starting with the beginning, or un1vers1ty? 4 of detail, costing and pricing anatysis.

15 .. Q With university, yes. 5 And from that one we went to another one, and

:6 A With university? Well, I'll start out. 1 grew 6 then to another one until November 6, 1984, we finally
-7 up two blocks away from here, went to school locally, 7 got a contract.

:8 ‘went to Brooklyn Tech, was President of Brooklyn Tech. 8 Q Did you --

9 Q Please speak up, Mr. Marra, 9 MS. HALLAM: Your Honor, I'm sorry. Could we
i_O - A Was President of Brooklyn Tech. Went on to St. 10 ask the witness to speak up? We're having a hard time

.j 1 John's University, right down on the corner -- when it 11  hearing him. I don't know if it's because that's

12 - was on the corner, won a six-year scholarship, went to 12 blocking his voice or what. .
iB NYU. finished my undergraduate at NYU. major in 13 MR. STEIGER: It's not a mlcrophnne. ‘

:14 accounting, and then went on to graduate school at NYU 14 microphone.

15 also, 15 THE WITNESS: It's not a microphone? 1 gucss

i6 I then got a second degree from Brazil, the 16 not.

17 University of Sao Paulo, Brazil, being the first American 17 JUDGE JAMES: It's recording your voice, Mr.

3_8 "to ever have potten a degree {rom that university. 18 Marra, so she's probably getting your voice recorded, but
19 Q Thank you. What is your connection in terms of 19  please speak up so that the attorneys can hear you.

20  employment, with the Appellan company and its 20 THE WITNESS: Okay.

21 predecessors? 21 JUDGE JAMES: And one thing I'd Iike you 1o

22 A 1 basically had the title = I'm not sure for 22 clarify if you could, Mr. Steiger, is what contract he's
23 the whole time -- but Executive Vice-President/Chief 23 talking about when he's talking about a proposal.

24  Financial Officer of Freedom Industries, Freedom, New 24 MR. STEIGER: Yes. [ was just about to ask

25 York, HD - whatever you want to -- whatever the 25 that.

-
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! BY MR. STEIGER: : 1 statements. H
.2 Q Do you know what the contract is, that is the . 2 Q You mentioned cash flows. Would you explain
3 subject of this appeal? 3 what they are please? “"
4 A I presume the contract that was issued on 4 A Well, cash flowsisa means of taking what you
5 November 6, 1984: Not that we -- 5 expect to be your sales and youi' costs and any other
6 Q It's okay. How did that contract come to be 6 factors, inventories, financmg and trying to show how
7 called? Do you recall? In terms of MRE number? And 7 much money you're going to get when you're going to get
8 again, would you tell us what you did specifically with 8 it, when you're going to spend 1t what's left over and
9 respect to the proposal for MRE-5? What did you do 9  just run it from like you would - I Iook on it as like a
10 specifically with respect to the proposal for MRE-5? 10 bank account. You start out w1th a halance, if you got a
11 A Anything that instituted that proposal is in my 11 balance, all of the ins and all of' the outs and an ending
12 handwriting, 1 believe 100 percent. I can see a2 document 12 balance. Well, how do you get ! from point A to point B?
13 “that is handwritten showing balance sheet, cash flow, 13 In this case, point A was the beginning of the
14 pricing, detailed analysis of all the costs, financing, 14 contract or in fact, originally pﬁor to the contract,
15 I forget how many schedules there are. That is all in my 15 and point B would be the end of the contract. And
16 handwriting, 16 originally we had anticipated tune beyond that in fact,
17 Q Did you participate in the negotiatiori and 17 Q Did you prepare thése 1tems in connection with
18 settlement of the price of that contract? 18 the MRE-5 proposal? !
19 A Yes, 1did. T wasin Philadelphia on that 19 A 1did. Exclusively, I --
20 date, and the time leading up to November 6, I was very 20 Q And do you know what happened --
21 much involved in making the various proposals and keeping |21 A Ican't think of anythmg in the final package
22 in contact either by letier or mailgram up to that point. 22 that is not in my hand.
23 Q Mr. Marra, do you recall the requirements in 23 Q Was there more than oné_'proposal submitted?
24  the solicitation in the RFP for the furnishing of data, 24  Give us the history of the propcisals?
25 financial and management data with the proposal? 25 A Well, from the time -- théra was a proposal I
Page 110 ' Page 112
1 A Pretty much. The package that [ finally put 1 can't remember the date before,l got there, around the
2 together might have been a little bit moere sophisticated. 2§25 category level, which we cgnsmcrcd inadequate, and
3 It might have been required, but it was all basically 3 thenwhenl-- ¥ [
4 required as | remember, 4 Q What do you mean by thc $25 category? ‘
5 Q Now from your memory, and I could refresh it by 5 A 825 per case for the number of cases that were
6 showing you the RFP document. But from your memory, do | 6 bcing bid on by Freedom Industries, at that paint. From
7 you recall what the individual items of data and 7 the $25 1 think I put together the first proposal at a
8 information that you were required to submit? 8 $34 and change level -- a full ;;ackage I think -- running
9 A Well, top to bottom, and not necessarily in the 9 over a 24-month period or theréabouts. That one went to
10 right order. Cost and pricing data, labor, 10 $31 and change, as I rememberfwith & shorter period, I'm
11 manufacturer's overhead, cash flow statements -- 11 going to say 21 months from memory. And then it went
12 Q You're runtiing on ahead, Let's take them one 12 down to $29.90, a liitle shorter, a little bit meaner, a
13 atatime please. You mentioned cost and pricing data, 13 little bit leaner. And then it weént down to the final
14 A Yes 14  one on November 6th, $27.725.
15 Q What was on that data? What was on that 15 Q Do you recall a provision in the solicitation
16 information? 16 that was referred to as L-4? Does it strike a bell? If
17 A Well, that would be an accumulation of 17 not, I will pull the provision tof_&'cfresh YOUur memory.
18  materials, what types of materials were going in, other 18 A Well, you probably don * have to refresh my
19 types of materials, boxing and things of that nature. 19 memory. But [ don'tlike to think in terms of clauses,
20 Direct labor, how nuuch lahor you have going in, the 20 and if the L-4 -- if that is the so-called limitation on
21 number of people, what their functions were and hourly 21 the amount of progress payments that could be conceded -
22 rates, et cetera, general administrative expenses, 22  if that's L-4, I am,-- : :
23 manufacturing overhead, financing costs, typical budget, 23 Q Would you tell us about 'that pravision?
24 anything you would see on any typical P & L statement, 24 A The original proposal at t- well, I won't say
25 profit and loss statement, or any full package financial 25 the original proposal. Whatever the specs called for, a
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;1 ' 50 percent, I think -- a 50 percent limitation on the 1 I didn't see ceilings, no.
12 progress payments. Although, one of our proposals, 1 2 Q Was there a provision for increase?
EB ; think it was either the $34 or $30 proposal - we had 3 A It was a stated limitation at that point. But |
!4  requested in our proposal -- made it contingent on 4 don't see it as a ceiling.
js receiving 100 percent progress payments. 5 Q I'mr sorry. Was there provision in the clause,
[6 ‘ Eventually, in -- we got the L-4 clause at 50 6 do you recall, for increasing it?
Hel percent, $9,000,000 up 10 $13,000,000, and extended 7 A 1 think if we could show the need, yes. If we
{8 beyond that at a later point in the progress of the 8 had -- if we could demonstrate need, we could get it.
}9 ‘contract, But we did get it up to $13,000,000 9 Q Thank you. .
0 conditioned on delivery of 100,000 cases -- 200,000 10 A T'mean that's -- it's logical you're not going
tl ~cases. - . 11 to be left out there alone.
{2 © Q Mr. Marra, do you know the purpose of that L-4 12 Q Do you recall the Government attempting to
3 clause? ' 13  impose:some kind of outside financing requirement?
4 A The purpose as 1 understood the whole concept 14 A Yes. Very clearly. When I came on board
5 of what was called progress payment, was to help a 15 Freedom Industries, part of its ownership was a bank.
16 producer get from A to B without requiring an undue 16 Because of prior experiences with the Government, that
!"3’ ' burden on his part if he was not an ongoing contractor at 17 company was not profitable. I think therc was pressure
18 "that point. ' 18 right from the beginning on the Government's side, to
XQ "} Q Wasn't there a progress payment clause in the 19 kezp a bank involved in Freedom whether we needed 11 or
20 solicitation? . 20 not, very honestly.
til A There was. There was. 21 I remember the earlier projections we had,
22 Q And do you recall what the percentage of 22 going back to that $34 a casg, to $30 a case, to §29 a
?3 1 'progress payments was? 23 case. There were cash flows put together that even
24 A 95 percent. We got it to 95 percent. 24 showed an amount of financing required at that point of
25 Q So if there was a 95 percent progress payment 25 $7,000,000 conservatively, which in the earlier
. Page 114 Page 116
ilr ‘ i@:lause, how did that ~- hol?pv did L-4 affect that, as you 1 proposals, we looked upon as coming from the Government,
2 sawit? 2 coming from the bank.
k3 A Well, as the contract came out eventually - 3 As we got on in time -- and I think if you took
4 finally the price was close to $18,000,000. The 50 4 alook at the track record on these proposals, if memory
5 percent limitation on the progress payment that was in 5 serves me right, one of the last proposals before the
6 that clause would have limited us to receive only 6 final proposal, showed the financing coming from Dollar
{7 §£9,000,000 during the period of the -- of the contract. 7 Drydock Saving Bank.
i% In other words, we would accumulate cost, get 8 In the final proposal, we dropped that and
9  $9,000,000 from the Government when those costs were 9 showed financing without demonstrating that it was Dollar
Q proper, and then when we deliver, that $9,000,000 advance |10 Drydock. Even though, at that point, I think we stil}
11 would be reduced. We didn’t think that was an adequate 11 had a commitment from Dollar to help in the {inancing, we
}2 - financing arrangement for our situation, 12 did not need near $7,000,00 at that point. ‘
';\3 In fact, if there is anything that I 13 Because of the raising of the limit from 1
14 Persona.lly, ag chief financial officer, was cognizant of, 14 $9,000,000 to $13,000,000, and the 95 percent progress
15 _ going into the meeting on November 6th, it was that [ was |15 payment, and the most important concession in my mind, we.
1 6 . personally less concerned about the price of what we were |16 finally got agreement from I thought -- everybody, that
17 i poing to come out of the meeting with per case, than [ 17 since Freedom was only consisting of this one contract,
18  was with the solidity of the financing arrangement with 18 one and only contract at this point and the contract
19 the Govermnment. And that we finally attained on that 19 period was only a thirteen-month or so, production period
20 date, a 95 percent progress payment up {o $13,000,000. 20 -- we looked upon this as, in accountant’s terms they'd
21 Q Did you perceive of that $13,000,000 as being a 21 use the word, job order. One job, one project, ane
22 ceiling that could not be changed? 22 financing package and we -- I felt -- we had 95 percent
‘{.‘3 A No. [ didn't really see it as a ceiling. 1 23 of that puaranteed by the Government. Guaranteed in
?4 honestly say, too many changes from the beginning to the 24 terms of, they were the major source of financing.
25 end in this thing, that I don't, I well -- [ don't see - 25 In fact, I have a piece of paper, a handwritten
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1 piece of paper, in my black bag, that I believe when 1 1 hear me Judge? R
.2 went to Philadelphia that day, the most important thing I 2 JUDGE JAMES: Ican héar you, Ms. Hallam, feel
3 had down was, make sure of the financing on the 95 3 free to move elsewhere but don't -
4 percent, And I believe we attained that. 4 BY MR. STEIGER: ‘;:
5 Q Did you have discussions with your boss, Mr. 5 Q You referred earlier to a proposal for, in the
6 Thomas, concerning the financing requirements? 6 $30 range I believe?
1 A Probably about ten times a day, 7 A Yeah, $30 and changc
8 . Q And do you recall what his feelings and 8 Q $30 and change. I'm 2oing to pull that
9  thoughts were with respect to the financing requirements? 9 proposal now and show it tc:o‘E you and ask you some
10 A Yeah, well, Henry -~ Mr. Thomas, his approach 10 questions about it. That would be FT-060. You have the
11 right from da.y ong was, what the Government doesn't 11 books in front of you. ,
12 finance, I finance. He always looked upon it, the 12 A Thave the —- i
13 'Government's going to put 95 percent on the table. I'm 13 Q Yes. They're nght to your left. This batch
14  going to put five percent on the table. 14 undemneath you. ' '
15 Q Did you agree with him? 15 A Oh, here?
16 A In essence yes. However, my training as an 16 Q Right. If you don't nu‘nd would you go to the
17 accountant always has to have a little bit of a fudge 17 volume that says FT-0607 It could be the very first one.
18 factor, if you want to use that word -- a little bit more 18 A It says what? E‘ '
19 conservatism. 19 Q FT-060. These are all nambered.
20 If Henry says, "Ah, we're going to get the 20 JUDGE JAMES: It would be in book three.
21 money in five days", I say, "Yeah, maybe we're going to 21 THE WITNESS: Oh. | s'ee FT-051, 064. FT-0627
22 get it in thirty days, and maybe forty-five days," things 22 BY MR. STEIGER: '
23 of that nature, to a point that, it was always a bone of 23 Q FT-060 is the partlcular -
24 contention between the two of us. 24 A 1 ses FT-061.
25 Henry would always say, "Hey, so what do you 25 Q Okay. We're going to help you, We're going to
P oreps d Page 118 : Page 120
1'" mean, I only need five?” And I would say, "Henry, we naed 1 help you. °
2 a httle bit more of that because things happen, you 2 MR. LUCHANSKY: Bxcuse me, your Honor. May |
3 know the blg 'St happens " 3 give the witness some water‘? ‘”; - ‘ ‘
4 7 Q Butif you said you agreed with him? 4 JUDGE JAMES: Sufe. : S ‘
5 A But in essence, the theory is right. But the 5 ' THE WITNESS:. What I ha}‘}e in front of me says a
6 theory in practice I had a -~ [ -- we didn't need 6 letter of October 16th? ,
7 $7,000,000, number one. Even my numbers 7 BY MR. STEIGER:
8 super-conservatively, I think, show a million four, and 8 Q Yes. Now let me ask you some questions please.
9 that includes some payback on financing of fixed assets. 9 First of ali, when you referred to the proposal for $30
10 But, in Henry's terms, he says, we need $700 i0 and change, were you talking about this proposal?
11 less some financing on fixed assets that was in there, 11 A Definite. Deﬁnitcljr. v
12 probably $4- or $500,000. And 1 know from experience 12 Q Okay. Now, would you “describe -~ well, Tet me
13 with Henry, secing him day- to-day. we could have gotten {13 put it this way. The attachments to this proposal, thc
14 that job done without a penny financing from anybody, if 14  schedules and attachments to ﬂsiis proposal, who prepured
15  the Govemnment had paid its 95 percent at -- on the dates 15 them, why were they prepared?. .
16 we thought, and on the conditions we thought -- were led 16 A Okay. All right, Well, obviously, the ones
17  to believe were right. 17 that are typed beyond it, I didn*‘;t prepare. But they
18 Q Thank you. 18 were prepared -- L
19 A And I mean that in all sincerity. 19 MS. HALLAM: EXxcuse Ine Could you move back
20 Q I'dlike -~ 20  over where you were? ‘.37
21 MS. HALLAM: Do you mind if I move over here? 21 THE WITNESS: The ifems that are typed in the
22 Ijust can't hear his voice because this is going up a 22 attachments, I didn't type themi. But they were prepared,
23 little higher and it must be blocking it. 23 typed under my supervision. All of those schedules -
24 THE WITNESS: Well, maybe if I -- maybe if | 24 BY MR. STEIGER:
25 move over. Or maybe I'm blocking it with this, Can you |25 Q How do these schedules felate, Mr. Marra, to ,
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! 1 the ifems that we talked about before that were in the 1 Q You didn't think that the contract would be

2. RFP? ‘ . 2 awarded then, if I understood you?

3 . A Well, in my mind, all of them required, or if 3 A Exactly, exactly.

4 "ot specifically worded as required, necessary supporting 4 Q Okay. Solet's go on to the next month. That

_;5 documentation to our proposal. 5 month of October, did you project a cash flow for that

{;S _ ' Q Would you mind taking a look at the spreadsheet 6 month?

{7 for projected cash flow? 7 A Yes. We assumed we projected to get $549,000

8 A Yes 8 in, spend $449,000, and end up with a cash balance that
!,9 - - @ Now would you take us through this briefly, 9 we would try to maintain, of $100,000.

10 : regarding where, when the cash flow was to be generated, 10 Q Did you anticipate receiving progress payments

i1 andhow? 11  in that first month?

12 A Okay. 12 A In that first month, ves, $102,812.

i3 JUDGE JAMES: Well, Mr. Steiger, there's a lot 13 Q Do you recall what the anticipated costs were

{4 of spreadsheets. Which one are we looking at? 14  that were going to be billed out for that amount?

15 R MR STEIGER: The very -- 00820, on the bottom 15 A Yeah., Roughly, yeah.

16 m'?right. B 16 Q Give us an idea.

i'f . JUDGE JAMES: Okay. 17 A Well, they show it down at the bottom here.

i 8 o THE WITNESS: Just to make sure. The last 18 Manufacturing we anticipated -- manufacturing overhead
}p ‘-'-annber on the bottom of the page shows 14357607 The last {19 and peneral administrative expenses backed up by other
30 column, last number on the page? 20  sheets, of $449,000. The detail of them are in backup
3] BY MR STEIGER; 21 sheets.

22 7 Q Yes. 22 Now if you notice, there is nothing being

23 .7 A Okay. Now, everything on that page is in my 23 produced at this point. What we're saying here 13, the

24 handwriting with the excéption of the date 16 October 24  first month of operation we are going to have a struciure
25 '84, and the price, $30.12. That I know, is not my 25 -- set up a manufacturing structure and a general

E;,; . _ " Page 122 Page 124
f;, - handwriting, But I agree with it. 1 administrative structure and pay rent, and do the normal
' N Now in effect, to run you through it quickly, 2 things you've got to do before you start getting into a

53 . This shows that from the period September '84 through 3 production mode. Did I answer you?

\:4‘ January '86, this is what would have happened under the 4 Q Yes. 1belicve you did. So in essence, are

+5  proposal of $30.12 and the financing including the 5 you saying that this cash -- projected cash flow analysis
§6 $9,000,000 limitation on progress payment, and the return 6 shows progress payments to be received from the beginning
’17 of working capital of aboil.lt $4,061,000. 7 of the job? Is that correct?

§8 We would have required $4,000,000 in financing 8 A Well, from the beginning -- at the paint -- As

lr . from somebody, plus $9,000,000 from the Government, plus | 9  soon as we incur the costs and can prove to the

40 some financing for fixed assets. That's what that 10 Government these are proper costs and incurred under this
11 showed, to accomplish this. 11 contract, yes, we would get progress payments.

tg 1:_:9:1 The month-to-month all the way across, that 12 Q Did you believe that the $102,812 was incurred

13 .shows what would have happened each one of those months, |13 cost? \

14 .in - for each of the items listed in the written out 14 A Definitely. I believe further than that.

15 portion to the extreme left. 15 Q Now you mentioned the fact earlier, that

16 " Q May I ask you to take a look at the first 16 because this was a single contract, it had been

17 month's? - 17  determined that all costs would be charged direct agatnst
18 A Yes. , 18 this job? Am I correct in that's what you said?

19 Q You show nothing in September. Why do you show {19 A Yes, yes.

20 nothing in September? 120 Q Ts that reflected on this shect?

21 A [ think that we were considering that 21 A Definitely. The only --

22 pre-contract period, even though, my reading of the 22 Q Tell us where?

23 - solicitation at that poini indicated pre-contractual 23 A Well, this shows, in summary, the last colwmnn,

24 costs were permitable under a contract, we dropped them 24 The -- presumably, the total activity of Frecdom. It

25 out, " 25 showed we would have a contract $18,683,000. We would
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1 acquire fixed assets of $1,500,000, that's machinery == 1 balance," is - that's my guess. ';‘Right.
2 major machinery. And we would need $4,061,000 of working 2 Q All right. I'm going to perhaps get to
3 capital, Andwe would spend it as indicated in the lower 3 something now that's a lii;tle clg'arcr to read.
4  part of that next section from materials on down, 4 A Well, I think I know whé.t itis. Ifa--it's
5 including mpaymcnt ‘of the working capital loan, 5 draw down, payback balance mterest
6 including repayment of the progress payments including 6 Q Are you looking -- are we looking at the same
7 interest. And it shows no other sources of income to 7 page now, 008237 i
8 Freedom. It shows no other business activity other than 8 A Yes, we are. There are tWo sections to it.
9 directly related to this contract. There was nothing 9 It's bank financing and DPSC financing/progress payments.
10 clse. - o 10 Are we looking at both? ' k
11 Q Okay. an this proposal - as reflected in 11 Q That's on the right side, f
12 these sheels, what percentage of progress payments did it 12 A Yes, ‘
13 comemplae? 13 Q The columns. ?
14 A 50 percent. Roughly 50 percent of the - 14 A The left side -~ excuse me, the left side is
15 Q No, no. You didn't listen to my question. 15 Dollar Drydock's financing, and the right side is DPSC
16 What was the percentage rate of progress paymcnls 16 financing.
17 contemplated by thig proposal? 17 Q Mr. Marra, does this sheet or do any of these
18 A Tbelievs 55 percent, but let me check it. | 18 sheets reflect the liquidation rate that was contemplated
19 Q Check it out. Hold on Mr. Marra, we're 19 in this proposal? X
20 reloading. We're done. Wonld you answer the question 20 A Yes, #
21 again? May [ give you the question? 21 Q Where would that be reflected?
22 A Go ahead. 22 A On the sheet 000823, on ‘the right-hand side
23 Q What percentage of progress payments was 23 that -- where it says, "DPSC Progress Payment 1," first
24 contemplated by this proposal? 24 column is allowable incurred cost Second is Progress
25 A 95 percent of incurred costs, 25 Payment, Progress. The third i 1s Sales 84.9 percent.
h Page 126 i Page 128
1 Q And how is that reflected in here? 1t This -~ this is the liqﬁidatio‘ff rate. Meaning,
2 A On what is -~ what I have hand-written page 2 when Freedom delivered and pﬁce:é: its cases of delivery
3 three, ' 3 out at §27.725, the Government would take back money from
4 Q Page three? 4  that instead of paying the whole infoice to us, 1o recoup
5 A Right. 5 the amounts that it had lent us unds.r the progress
6 Q TIs that three, with the number 3 on the top? 6 payment, up to $9,000,000, or 95 percent of incurred |
7 A That's called Financing -- that's called 7 cost, ' f )
8 Financing, Working CapltaUProgrcss Payments MR. 8 Q And that rate, you say wasis
9 Q Right. 9 A 84.9 percent as determined by the DAR, as [
10 MS. HALLAM: What page are we looking at. 10 remember it. ¥
11 MR. STEIGER: We're looking at page -- on the 11 Q Right. Okay. Thark you very much, Let me go
12 bottom, 00823, 12 on V
B3 THE WITNESS: Oh, I sce that, yes. 13 I would like you to tell us what happened 1o
14 BY MR STEIGER: 14 this $30.12 proposal? How did it - what happened to it?
15 Q Now again, would you take us through this 15 A The $30.12 proposal went down in the next offer
16  briefly to tell us how it shows what you just said? 16 to $29.12 -- you'd have to refresh rny memory Hght now,
17 A All right. The first part, [ can't read it too 17 I'm not as young as T used to be -~ $29 and change.
18 well because of the copy. But that's the extent of - 18 Q Then what happened? What happened after that?
19 the financing we would require from Dollar Drydock and 19 A After that, it went down to the final proposal
20 how it -- and the interest that would be paid upon it I 20 of - final proposal and contract - ncgouarod contract
21 cannot read the third column there, 1 guess that's the 21 of $27.725.
22  balance. 22 Q Okay. And do you remcmber the date of that
23 Q Well, okay. If you can't read it doesn't -- 23 final negotiation? VE.
24  it's not very productive for us. 24 A November 6, 1984. 1 still have ~ I still have
25 A Right. T think it says, "Draw down payback 25 the train tickets in my possession. ; '
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- 1 Q Thank you. ‘. 1 That was our offer, which we mailed in and, or sent m hy
!2 ) . A Thave Henry's too, because I had to pay for 2 maiigram to the Government.
%3 ”hl.m 3 Based on that, the Government said to us, "Come
j 4 Q 1 would like to refer you a document concerning 4 down to Philadelphia, so we can have face-10-face
{5 that negotiation, and that_ would be FT-060, which 1 5 negotiations to determine what the final contract will
6 “‘believe is in the same volume that you have, 6 be, based on your last offer of $29.90."
57 A Give il to me again, It - it's what? 7 Q Excuse me. Do you remember if you submitied 3
is 'Q FT-060,n0, FT-062,I'm sorry, FT-062. 8 mew set of spreadsheets for that $29.907
‘9 A Well, 1 don't know how you get to it. I mean, 9 A Yes, we did.
Jo Igotthe — Oh, FT what, 0627 10 Q Youdid?
1. Q Yes. 11 A [ presume, yeah, $29.90.
ii A Tgotit, 1gotit It s near the end? 12 O You're sure? Let's -- let - let's take a
i‘S Q Is that document fanuhar to you? 13 look.
14 A Yes. Oh, yeah, unf ortunatcly, yes. It's 14 A It's my handwriting. Next page.
15 familiar to me. 15 Q My documents don't reflect it, so let's go on
16 - Q Okay. Tell me what it is and what your role 16 from here.
?7 was in connection with 1t 17 A Okay. Well, I have them as part of this, very
8 L A My role again, was to be Henry's chief 18 honestly.
%'é financial advisor in negotiating this contract, under the 19 JUDGE JAMES: What's this?
éo title Chief Financial Officer/Executive Vice-President. 20 THE WITNESS: This, the next page a -- 00909, 1
21 This document came out of what was termed by -- I believe |21 have something in a --
gz both parties -~ Government and Henry, "Freedom 22 BY MR. STEIGER:
23 *.Face-To-Face Negotlanonb " I remember that phrase, 23 Q The next page after the one we've been
54 because that was basxcally the terms used in all of the 24 discussing?
25 proposals that were out. | 25 JUDGE JAMES: No, 909, he said.
e Page 130 ‘ Page 132
il The last proposal “)rc had at $29 is this,and = _ 1 A After, I'm sorry — after 00907, which is the
;‘? - then we were invited to go to Phlladelphla -- Henry was 2 memorandum of understandmg, my next page is ¢0908.
Ig -- to negotiate the final cm:m—act which this was it. 3 Q Right. Now explmn to us — well, let's go
g 4. Q I'm somry your Honor. Is --? 4 back to this 907 document. I'd like to ask you a few
aé ) JUDGE JAMES: .Tust, Jjust pause pataently 5 more questmns .
:;3 o stap. 6 The particular items in - ﬂlat are listed
17 THE WITNESS: Cc)uad it be a fire? 7 here, do they -- were they finite items -~ bottom line
IS JUDGE JAMES: No. 8 items? What were they? How did you arrive at thosc
? : MS. HALLAM: Maybe somebody really is trying to 9  jtems -~ at those numbers?
10 get a hold of you. 10 A Well, these, well -- the budget prior to this
H MR. STEIGER; Is that the phone that's on the 11 again, was at $29.90 and whatever the dollar equivalent
1.2 desk there? 1 think it's on the desk. 12 of that was, instead of $17,000,000, the same catepories
ié THE WITNESS: It's down here. Shall I -- that 13 were in there, The same spreadsheets were in there. !
i4 did it -- that did it -- I think it did. 14 Totally, whatever the equivalent of $29.90 times the
iS MR. STEIGER; Huh, huh, magic. 15 number of cases was.
16 . THE WITNESS: Thai did it. 16 All that detail that we just have looked at in
i7 - JUDGE JAMES: Thank you for your patience 17 the prior cxample, that was furnished to the Government.
118 ladies and gentlemen, proceed. 18  We sat down with them in Philadelphia, and concessions
19 BY MR_ STEIGER: Thank you. 19  were made. Reduce materials by such and such, reduce
20 Q Let us backtrack a minute hecause I'm not sure 20 direct labor by such and such, why the ratc goes from
21 how much of this testimony we heard or didn't hear. But 21 this to this, and so forth, and so forth, Line, by line,
22 let's go back to your -- your analysis document. You 22 by line of the budgeted hand-written numbers we had
23 were telling us what it was. 23  backing that last proposal up, were negotiated to arTive
# - A All right. At the last proposal prior to this 24  at these final numbers.
25 document, was a proposal at $29.90, as I remember it. 25 Q Let me ask you this. The figure for
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1  manufacturing overhead, $3,627,530. : 1 Q Okay, Now let's talk about these numbers. Are
2 A Right, 2 they the same or similar in concept to the proposal
3 ' Q Is that a finite number or a rate? 3 backup that we talked about a fpw minutes ago?
4 A Finite. 4 A In all material respects, yes. With changes
5 Q The figure for G & A that's sct forth here. Is 5 for circumstances such as, matenals were going to be
6 that a finite number, or a rate? 6 reduced, labor was going to be reduccd., the rate of labor
7 A All of the -- all of them are finite -- finite. 7 per hour that we thought we'd pay certain employces would
8  Q Icall your attention to the documents that are 8 bereduced. Butin essence, it's the same form and
9 -- that follow, or come after the memorandum of 9 content of the prior, just with a‘i:ljustments that were
10 understanding, Which has -- there are ten documents with |10 made by the two parties. '
11  an index in the first -~ as the first page, What are 11 Q To accommodate, would you say -- the reductions
12 these documents? 12 in the, in - in the various line item -- line items that
13 A These are the backup documents. These 13 were negouatcd‘?
14 documents were the -- let me check now, Okay. These are |14 A Yes. Each one was ncgotmted line by line.
15 the final numbers backing up page 00907. 15 Q So I'will ask you again, because it --
16 JUDGE JAMES: Well, should the Board understand 16 believe it's important. First, what is the progress
17 sir, those are your documents? Or are those Govemment 17 payment rate reflected in this sét of documents?
18 documents? 18 A I'mwell -~ T know.it froin heart, but I want to
19 THE WITNESS: These -- these papers here were 19 call your attention, 95 percent. ’
20 .- let me put it in my terms, as I see it -- an mtcg!al 20 Q ‘What is the liquidation rate reflected in these
21 part of page one, 21 documents? g
22 JUDGE JAMES: But -- but you authored them. Is 22 A Eighty-two pomt six. ﬂ
23  that -- should I understand that? That's your writing? 23 Q When does it contemplate that progress payments
24 THE WITNESS: Well,, I'm going to -- yeah, 24 would be received by the contractor?
25 they're in my handwriting, but what I'm saying is this: 25 A The contract was received November 6th. The
o Page 134 Page 136
1 When we went to Washington, we had a higher set of 1 first progress payment calls for' recelpt in December.
2 numbers:" Each one of those were negotiated. I can tell 2 Q What were the nature of thc costs that were to
3 you line by line, item by item that was negotiated down. 3 be in that first progress paymcnt mvomc”
4 I still have them in a black bag. 1 pot the handwritten - 4 A The exact nature? g o
5 notes on them. Then hased on that, this set of documents 5 Q How did they relate to wimt you previously said
6 was put together to back up what had been agreed. It was 6 with respect to the earlier? '
7  just a formalization of what was done, line by line. 7 A Pretty -- pretty much thf:':‘Samc, the types of
] JUDGE JAMES: OKay. 8 expenses that were in the other,” Manufacturing overhead,
9 BY MR. STEIGER: 9 general administrative, and most of that was basically |
10 Q But they were put together by you? That's what 10 have to bélieve, rent. I cen reaci them off if this is
11 the Judge wants to know. 11  what I'm seeing here. Salaries :$9,000, utilities are
12 A Put together by us -- handwritten by me. 12 §12,000, pest control, garbage é_nd snow removal, plant
i3 Q Right. 13 amé ground maintenance, occupancy costs, T mean, there
14 A When I say put together ~- negotiated by both 14 are about twenty -- twenty or 5o categories, including
15 parties. 15 down to as low as a linc item of $400 for training.
16 Q And what happened to these numbers in these 16 Q What did these papers reflect with respect to
17 papers, right after that? 17 the treatment of costs incurred on this job?
18 A What happened to them? 18 A T you'll have to give tha'gﬁ_question to me
19 Q Yes. 19  again, ' i
20 A I believe the Government had a set, we had a 20 Q It's not a trick question, Mr. Marra. I'm
21 set and then we went off to the wars and tried to 21  sorry if you -- I'll rephrase it if'you don't understand.
22 accomplish meeting these objectives, 22 A Yeah, I lost something there,
23 Q Okay. 23 Q Considering that this was a contract with only
24 A And the Government was supposed to use this and 24  a single cost base -- with only a single cost objective
25 monitor our success or not. 25 -- what did these papers reflect Wwith respect to the
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E.'l ;ﬁ'catment of costs on this job? 1 provide? ‘
12 . A Thatall - ali the costs that we intended to 2 A Down -- down to the individual number of

%3 ; Incur. These were -- this'is what we intended to incur. 3 people, what particular lines they would be working an.
i4 This is what we budgeted to occur. And that these costs 4 what particular rates they would have, and even the - 1

r5 - were direct costs -- only direct costs agamst this 5 can't remember the exact number -- but off the top of my
Lﬁ cdntract; and they were properly incurred, 6 head I'm going to say fifteen -- between fifteen and

el . We budgeted them as properly incurred -- to be 7 sixteen percent -- bare minimum fringe benefits, which

8 . properly incurred, and that the Government -- upon our 8 wasn't a fringe benefit. It was just basically taxcs,

9 - incurrence, and upon their verification would advance us 9 unemployment taxes, social seeurity.

ié 95 percent of those costs so that we could pay them, and 10 Q What about -~ what about equipment? What did

' ! get onto the next month. . 11  we ~ what did we say about equipment in this praposal”
12 Q Thank you. Now, just a couple of more 12 A Equipment, well. Two types of equipment. One,

3 questions, Mr. Marra, 13 fixed, fixed, fixed assets. Things that we know of as

i4 Regarding the direct labor costs projected. 14 machinery. Things that arc important that you necd

*P‘S _ When did our proposal show that we were going to start 15 operators on. Things that have a long life, $1,500,000.

16 incurring direct labor? | 16 Other types of equipment that Freedom

i? A Direct me. 17 essentially would not buy, the -- except to perform this

3,8 . Q Can you find that?" 18 contract -- and considering this is the only contract it

:f9 %‘I A 1know it was a couple of months down the line. 19 had. And, we're not talking major amounts of projected

20 Idon't know the exact line. Can I take these out of 20 costs. These costs were considered to be direct costs

21 this? - 21 under this contract. In fact, on November 7th, I believe

22 .+ Q Certainly, certainly. 22 1 have a note some place, I personally spoke to Keith

5. A May 1985, | 23 Ford twice during that day.

24 Q Right. Which would be -- approximately - 24 Q Who is Keith Ford?

25 ‘which would be how many months after a November award, |25 A He was part of the DPSC structure overwriting

W Page 138 ' Page 140
1 Mr accountant? i this. He confirmed it to me on his own. We spoke later
?,2 ; A Including November? Two, three, four, ﬁve, 2 inthe day. He said he had spoken to Mr. Barkewitz, and
13 lsxx In the seventh montl). 3 he confirmed it. All costs under this contract are

14 | Q Thank you. What does our proposal show about 4 direct -- are direct under this contract,

-*5 - incurring direct material costs? 5 Q Now let's see, one last attempt on financing.

36 A Basically the same,~ same, May, -- May 6 This is a new contract, this is -- on this latest offer

7 Q May? Take anothér look. _ 7  here -- this last offer.

%8 A No. Well, onc second now. From a profit 8 ‘What is your -- what accommodations were -

9 standpoint, we would incur the materials in the same 9 were made for financing. Could you summarize that for
10 month as labor. We would need those materials earlier so 10 us?

11 we could have them there, to work on there. 11 A In total or what the Government --?

%‘2 - Q When would we start billing -~ when would we 12 Q No, This proposal. This last one, ,

13 start - we start the accounting for costs for that 13 A This proposal? ‘

ia -direct labor? 14 Q Right.

iS . A February. 15 A Well, to do the $17,000,000 contract now that

16 - Q Which would be the - what month after award? 16 has been agreed to by both parties, we would need --

17 A In the fourth month. 17 obviously you don't need $17,000,000, because we got a
18 Q Thank you, 18 profit factor. We would have needed $1,500.000 in fixed
19 A The difference between the two is, you have to 19 assct financing, We would have needed progress payments
20 build up inventory, And you can't build up the inventory |20  which were authorized under the contract, and | have a

;2‘1 unless you pay the bills, and we had to do that. And to 21 number lLere of $13,326,775, if I'm reading it right. And
22 do so, we have to pay. And where was the money coming |22 working capital of $1,798,936, which we would have to get
23 from? 23 financed from somebody other than the Government.

24 Q Now how detailed was our proposal with respect 24 Q But going back to your -- the discussions we

25  to the labor to be performed? How much detail did we 25 had concerning your ~- concerning Mr. Thomas' reaction to
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1 all of this. What did it mean in terns, in -~ in - in 1 financing? ’ o
.2 - in ~ if everybody had done their job? What did the 2 A Tt would have reduced it’ to some extent but,
3 financing mean if everybody had done their job? 3 this -~ that -- that liquidation is _Elso brought into
4 A In - in my terms -~ well, I'm going to put it 4 account in here, We still woulq_ have needed this
5  in terms that, if everybody had done their jobs -- we 5 $13,000,000 from the Governmient.
6 would have needed in my terms - $1.7 million financing 6 Q From the Government? -
7  from somebody other than the Government, $13.000.000 from 7 A Yes. Plus up to $1,700,000 from other sources.
8 the Government, and a million and a half in fixed assets. 8 Q Let me ask you this. ;
9 Q How do you figure thet? 9 A Roughly, what I'm saying is, if -- if the total
10 A It's on - it's on schedule - 10 cost of this project -~ if you want to -- if you want to
11 Q I know. But how do you figure that - that 11 go back to the memorandum of understanding, you -- you
12 figure? Where does that figure come from? 12 can see with undertakmg the contract at $17,200,000,
13 A Tt comes from when are the costs? We talked 13 we're going to have a profit of $2 200,000. Somebody has
14 before, 1abor is going to be incurred here, materials 14 pot to finance $15,000,000.
15 have to be bought up here, we have to hire accountants 15 We say $13,000,000 from the Government and the
16  and other people, personnel back here. 16 balance from outside. The $1,500,000, $1,400,000 -- give
17 Ag those costs are being incurred and they're 17 or take the fixed assets rcﬁaymé_nt, that's the financing.
18 ‘being pnid‘fnr, Jet's say in the same month or the -- 18 Am]--am I not mak.ing‘f'it clear? And you have
19 shortly thereafter, the next month - you know what your 19  to have financing all the way tﬁrough Even though
20  <cash requirements are month, to month, to month. 20 you're liquidating with the GOVemment of every case,
21 It's like -~ you know what, if we're starting 21 when we finally get around to delwenng it, even -- even
22 at the beginning of the month, we know what our morigage 22 though it's going to be billed out at $27.725, we're only
23 payment is, we know what our food payment is, we know 23 going to keep fourteen - roughly 14 percent, because thc
24  what our telephone bill, we know what our Conn-Edison 24 Government's going to recover to pay off the progress
25 bill is, we know we have 1o pay them within thirty days. 25 payments that they gave us in tlge beginning.
‘ Page 142 Page 144
1 You add them up -- you know what you need in the next 1 Q Did we need $7.2 million?
2  thirty days. 2 A No. 1.4, roughly 1.4, iFrom the outside, 1.4.
3 This is exactly what that projected cash flow 3 Q Do you recall how we handled production ;
4 is. It shows where it is, what we need, when we need it, 4 equipment in this prr::posal'7 ' .
5 and how we're going to get it. Who's going to - who's 5 A Production eqmpment I'm going to call it the
6 going o give it to us. ¢ one million five. 4
7 Q But didn't -- didn't weren't we supposed to get 7 Q One million five?  :
8 95 percent progress payments? 8 A Yeah, \
9 A The 95 percent is in here. That was the g Q And were we mtendmg to get anything from
10 $13,000,000 I belicve I tatked about. 10 that? : '
11 Q 95 percent of $17,000,000 is $13,000,000? 11 A We were going to go out and finance that from a
12 A No, no. It's not 95 percent of $17,000,000. 12 bank. i
13 They don't finance the sales price, they finance the 13 Q Yes. ‘
14 cost. . 14 A At least for this pr0po<;a1 It was our
15 Q Right, 15 objective, "Let's go borrow the money, put up the
16 A The $13,326,775, ! believe is 95 percent of 16 machinery as collateral. That'll be a separate ,
17  the-- 17 arrangement for the one million five, and we will only
18 Q Wouldn't there have been --7 18 charge the Government the depreciation."
19 A Up to -~ up to -- the limitation. The L-4 19 Q Which was approximately?
20 limitation of the ~- about the -- 20 A $333,333 based on accelerated appreciation.
21 Q Wouldn't there have been liquidation? And 21 Q@ So we had the reasonable expectation then, that
22 wouldn't additional monies have come in as we began to 22 we would be paid $333,000 depreciation costs? ‘
23 deliver? 23 A Unequivocal. In fact,in Henry's terms it was, .
24 A Yes. That's separate. That's - 24 "Well, if we can lease it, we'can - if we can lease this~
25 Q Would that not have reduced the need for 25 equipment, we know we've got $333,000 that the
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‘1 Govemment's agreed to pay. 1 mean the Government's 1 spaceships up to the moon, We were talking about putting
i_z . supplied." Whether you leased it or you buy if, same 2 crap in boxes -- excuse the expression for MREs. My son
‘3 " thing. ' . 3 ate them in the Gulf, incidentally.

4 In fact, I have to say, if there's a flaw in 4 Q Let me ask -~ ckay. I'm sorry, you're not

*s the essence of anything here, it is in this one area of 5 finished?

EG 'thé fixed assets in this one regard. Because of the 6 A It's not a complicated thing. It's take the

"7 complexities of leasing, and capitalized leasing and all 7  things off the racks, put them in the box, get them out

'8 that, we decided to go for the fixed asset which 8 the door. You need a lot of people, you need a lot of

i_ 9 -everybody could understand and it wasn't an issue. We 9 equipment, but it's not a complicated thing regardless of
10 said, "Let's go. We need a million and a half equipment, 10 what people think,

11 all right. Let's just calculate depreciation, give or 11 Q One more question. You told us about treatment
2 take, rather than go through what was then, a complicated 12 of costs, you told us about the progress payment rate,

j3 concept of capitalized assets, tax values, benefits and 13 you told us about liguidation rate, you told us about

i4 etcetera” _ 14 everything. Is it your understanding that the Government
15 . Q Were there any aspects of the negotiated 15 understood these things in its agreement to the award

16 settlement in these spreadsheets that you were a part of, 16 price?

17 that indieated that perhaps some future contracts might 17 A At the date the contract was awarded. And, the

ia , realistically be awarded? ‘ 1% next days, up to the point that the first progress

§9 "L A No doubt about it.- 19 payment was put in, let's put it that way. There is no

g(] Q Give me an example of what was in here that 20 base that | thought we left untouched.

21 would have led us to that conclusion. 21 Q But did the Government -- did y ju understand at
23 A What was in here? 22 time of award that was also the Government's

|2-3 .+ Q Yeah, 23 understanding?

?4 A Well, T just think that the whole concept of 24 A If the Government is considered the person that

25 buying one and a half million dollars of equipment - 25 signed this contract, yes. If the Government is

e ) Page 146 7 Page 148
l1 Bzou‘re only going to buy that much equipment and lay that | 1 considered somebody that didn't sign the contract, but

;2 ';—- finance something of thal nature. And if I'm not 2 has a responsibility to some other place, other than the

33 ‘mistaken back then, inflation was high and the interest 3 people that signed it, then you've got another matter

%4 rates I think we calculated about 16 percent maybe, 4 there. '; - '

'iS including about 1 or 2 percent over prime. That's how 5 Q Thank you very much.

6 expensive money was back then, o 6 A But I had no doubt about it. The meeting of

E'.'f So, you're not going to go buying equipment 7 the minds between the man that signed the contract and
18 unless you think you've gbt a good probability of having 8 the Government that signed the contract, was one and the
9 this equipment go on for the period intended. We doknow | 9  same.

10 we were considered an 1pp producer, so the only thing -- 10 MR. STEIGER: Thank you. 1'm finished, your

il it was a gamble. We were gambling that all we have to 11 Honor.

12 - ishow is that we can do the job. We do the job, we know |12 MR. LUCHANSKY: May I request a very brief

f‘3 - we've got the work out there, period. In fact, T think 13 two-minute pause? "

{? that came into a consideration on both parties that they 14 JUDGE JAMES: Sure. Let's go off the record.

15 were hoping and looking {or us to be around for as long 15 Let's take more than two minutes. Let's take five or ten
1'6 ag the program was, and so were we, 16 minutes, let everybody --

i 7 " Q Is it your understanding that the Government 17 (Recess.)

{8 understood what you just said? 18 JUDGE JAMES: Back on the record.

19 A Well, I should hope so, because the first thing 19 CROSS EXAMINATION

20 that went in was a ten-year leasing contract, 1 mean, 20 BY MS. HALLAM:

2] you don't go leasing a factory for ten years unless you 21 Q Mr, Marra, you said at one point that you felt

22 think you've got some probability of work, hopefully. 22 that Freedom Industries only needed 1.4 million dollars
23 Now, sure, had we, you know, things can happen. 23 of outside financing, or to finance it themselves?

24 But once we felt surc that'we could get this stuff out 24 A Let me explain the one million four, if | can.

25 the door, and we weren't talking, you know, getting 25 The million four, number ene, includes other than costs,
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1 if you'll look at the cash flow. It has a payback of the 1 five were going to be financed. You finance long-term
2 capital equipment. I forget how many installments, but 2 assets on a long-term basis. Shiort-term assets on a
3 at least one. 3 short-term basis. .(
4 It also has all of the inferest. So the one 4 Q@ Where was the money co;mng from?
5 million four is inflated to that extent. It is also 5 A The money that cventually would --
6 prepared basically, on a scenario of no risk. For 6 Q Right,
7 instance, if I had said we cen get credit from our 7 A That would have had to come from a source
8 creditors, of 60 days or a 120 days, that line, if it 8 beyond this contract. Most 11kcly, add-on contracts.
9 didn't disappear, would virtually disappear. It would be 9 Q So at the time you entcré:a into this contract,
10 zero. We wouldn't need it. 'We could have -- one of - 10 you did not have that source to/pay for the 1.5 million
11 I'd phrase it anothier way. The whole contract could have 11  dollars, other than the dep'reciaﬁ"'on‘?
12 been done conceivably and realistically, without a penny 12 A No. And I have to say in eccountant's terms,
13 ‘of outside financing if the progress payments had flowed 13 it'sa mlsleadmg question. It' slxkc saying, [ need a
14  in the amount and on the conditions that we were led to 14 -- I'm going to buy an mrplane s0 I can get from here to
15 believe, 15 there in one year, but we know thls airplane's going to
16 Q Okay. For 13 million, exactly how would you 16 lastus 40 years. And then you e gomg to ask me, well
17 obtain the capital ¢quipiment then? 17 how come you'rs not putting tﬁ: whole cost of that
18 A 'The one million five? 18 airplane in here. Who's going ft:o pay for it? Well it's
19 Q Right, 19 going to be paid for by all of those people who are going
20 A The one million five was a separate financing 20 to travel on that airplane over tﬂc next 40 years.
21 of the equipment with the equipment as collateral, 21 Q Well, where did Freedom get the money to pay
22 However, because this contract took one year thirteen 22 for the $1.5 million?
23 months, the first is we envisioned -- at least the first 23 A They didn't have to get 1he money. They just
24  installment on the one million five, to be paid back. 24 had to make a deal. Go buy a p1ece of equipment, get a
25 And to have it paid back, it's got to go into this cash 25 bank to finance that equipment. They wouldn't have to
* Page 150 4 Page 152
1 flow. Even though, from a cash flow standpoint, somebody | 1 put up a penny of that eqmpment until the --
2 would have to pay that installment, Do you understand? 2 Q Is that what happened uridcr the contract?
3 Q Who was going to pay that installment? 3 A EBExcuse me? 7 "
4 A The cash flow from the whole project. A dollar | 4 Q Is that what happened uqdcr the contract?
5 isadollar. 5 A What do you mean? As'in reality?
6 Q If production equipment was not expensed under 6 Q Yes. As in reality. Is that what happened --
7 the contract, did you anticipate using progress payments 7 that they didn't put a penny into the equipment?
8 to pay for the installments of the sale for the purchase? ] A Well as it happened, most of the equipment
9 A You'd have to give me that again. 9 wound up being leased instead of acquired, with the
10 Q The production equipment was not expensed under 10 Govemnment's acceptance of that. So we knew going in
11 the contract. Is that correct? 11 that some of the equipment instead of being acquired,
12 A The production equipment was expensed to one 12 would be leased. And the equip -~ oh, I'm sorry.
13 extent. 13 Q And the lease payments on that equipment, where
14 Q It was not part of the $17,1 million, Is that 14  did the lease payments come frém? =
15 correct? Only a portion -~ only the depreciation? 15 A The 33, the equivalent of the $333,000. To the
16 A That's not only, That's, 20 percent. 16  extent that equipment was leased and not bought,
17 Q Tt was $333,000. 17 depreciation would have been léss.
18 A That's over 20 percent. 18 Q Well, actually you wouldn't get depreciation
19 Q Where was the money coming from lo pay the rest 19 unless you showed a hill of sale would you?
20 of the 1.5 million dollar bill for the produciion 20 A We wouldn't have depreciation but we would have
21  equipment? 21 leased. We wouldn't charge you depreciation. We didn'
22 A That would only be paid down the line. It was 22 charge depreciation until we had the assets. If we
23 going to be collateralized. I forget, 1 think, a 5-year 23 leased them we wouldn't charge any depreciation.
24 loan. It was - if I'm not mistaken, there's a schedule 24 Q Fine. And you can put in the bills for the
25  in there indicating how the fixed assets of one million 25 leasing and get progress paymehts on it?
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1 A No. We can only put-- 1 that Freedom paid for leased equipment under the
12 .. Q For the lease? 2 contract?
: '3 A Only if we lease them. If we lease thcm, we 3 A Off hand, I don't. I don't have --
} 4 "put the lease in. But if we lease it then we can't 4 Q Are you familiar with the Teknic lease?
5 charge dclircciation. | 5 A To some extent, yes,
6 Q But when you negotiated the contract there 6 Q Do you know how much was billed under that
;7 ‘wasn't anything in the contract price for leasing the 7 lease for production equipment?
'8 ‘cquipmcnt Is that correct? 8 A I don't have that number in my head. But ]
LQ - A There was. The equivalent of the $333,000 was 9 could - if you show me something I could - 1 don't --

10 " the amount that was -~ could have been used either 10 Q There is also retort production equipment
billed under the contract too. Is that correct?

—
s

11 leasing or acquisition. It's the same thing, We -

12 Q No. Mr. Marra, when you put in for progress 12 A I presume so, but I don't know. I don't know
13 payments for leasing, you are getting the amount of money |13 the individual itemns, I don't. I don't.
ici that you say you leased the contract for or the equipment 14 Q Do you know who owned Teknic?
15 for. Is that correct? - 15 A 1think it was a related company, [ believe.
lq A Essentially yes, yeah. 16 Q Well you know for a fact, that the Thomas' --
i? . Q And that sum of money comes from the pool of 17 Henry Thomas or Jacene Thomas, individually or jointly
]"8 - progress payments, Is that correct‘? The $13,000,000 18 had an interest in Teknic, don't you?
'that, that --? ‘ 19 A 1believe so, yes. I don't know it for a fact,
20 A Yes. Yeah, if ] understand your question, yes. 20 but I believed it.
ii But I'm having trouble - 21 Q Do you know that through Teknic, Mr. Thomas was
22 ¢ Q And to the extent that any portion of those 22 also leasing a car for just under $1,000 a month?
23 . ‘-‘lease payments exceed the contract price by $333,000, 23 A The car that he was driving?
ﬁ_4 you're creating a situation where progress payments that 24 Q A white Lincoln? ‘
25 are carmarked for some other item, are being used forthe 25 A I'believe, If that was through - T don't
) e , Page 154 Page 156

i')l' ., flexibility of substituting one type of expense for there was automobile expense in there, yes.

i8 anather type of expense. Q Well, all total, under the contract Freedom was
19 BY MS. HALLAM: 7 billing for thres cars, weren't they?

;o Q We're not arguing that. We will stipulate that 10 A Under the contract, you mean as proposed?

11 there was nothing wrong with doing that. I'm not trying Q No. Under the contract when they were

::lf !easc Is that correct? 1 remember. But if it was through Teknic, yes, yes.
‘,?‘ :1 A Well this is the same thing as. 2 Q And there were cars that were included in the
;? JUDGE JAMES: Can you answer the qucstlon, sn‘"’ 3 overhead when the contract was negotiated, wasn't there?
14 THE WITNESS: I1am. I'm trying to answer it. 4 A Yes. 1believe there was. If there was
15 Tam trying to answer it. 5 spmething in their automobile expense. I don’t know if
.8 Within the contract as we saw it, you have the 6 it was strictly leasing, or mileage or whatever. But
' 7
8
9

—
[

i? }fto trap you. I'm just aski:hg you -~ 12 submitting progress payments, they were submiiting

13 " A ThenI'm misunderstanding the question, I'm 13 progress payments for leases on three cars, '

;If_ll  sorry. 14 A One, two, I know of three,

15 . Q Ifthelease agreements required $500,000 a 15 Q There may have been more?

16 . year the Government would pay $500,000 a year, 16 A ldon'tknow. I can identify three that come

17 A Yes. 17 to mind.

18 Q But in doing that, Freedom is then taking 18 Q And they were being paid progress payments for
_‘.',.u 19 progress payments that were supposed to go to some other {19 those leases, weren't they?
e 20 items that were expensed under the contract. 1s that 20 A Yes.

21 correct? 21 Q When the contract was negotiated, how much was

22 A In that specific context, yes. However, there 22 planned initially for leasing those cars?

;53 would be other costs that would be going another way, 23 A If you can refer me to a ~- oh, [ got it ~ 1

24 conceivably. : 24 ot it.

25 Q Okay. Do you know what the total amount was 25 Q What are you looking at, Mr. Marra?
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1 A I'm looking for something ~- G & A --I'm~ 1 Q Was there one other car fnr Mrs, Thomas?
2  trying to find out where it would be under general .- 2 A The three cars that I thought were being
3 administrative expenses. o 3 leased, now maybe I'm wrong, T thought it was my car,
4 Q You could look at a Bates stamp on the document 4  Henry's car -- we're going bacl'{ sixteen years -- and
5 and tell us what number, 5 Philippe, I thought had a car. Maybe I'm -~ I think so.
6 A Well, if T'can find it I'll let you know. The 6 Q Okay,
7 hest I can tell you is under peneral and administrative 7 A In fact, there was a had expenence with my car
8 expenses. ' 8 but-
9  Q I'msomry, Mr. Marra. Could you identify the 9  Q I'msorry. Ididn'thear that,
10 Bates stamp number on that document? 10 A There was a very bad cxpanence with my car,
11 A 00917, - 11 but, go ahead. T thought there were three. But those
12 Q Give me a minute to find it, Okay, sir. Go 12 are the three that come to my mmd
13 ‘ahead. i3 Q Were thcy all being lcased through Teknic?
14 A You have it? Is it called Manufacturing and 14 A I'm fuzzy on the car lease through Teknic, but
15 Overhead/General Administrative? Is that the title? Are 15 I'H accept that for this purpose. ' Mine was not through
16 we looking at the same thing? 16 Teknic. Mine was direct from OIdsmobllc something or
17 Q Yes Iseeit. 17 other, and I thought the other one was direct from 2 car
18 A Dowm, I think line 6011, about two-thirds of 18 distributor, an automobile dlsmbutor.
19 the page down, Transportation $28,000. 19 Q Could you tell us what tﬁc purpose of setting
20 Q I'm sorry, I see $2,000. You sce 287 20 up the equipment lease for the retort equipment and the
21 A Two thousand a month. 21 MRE production equipment -- v'\;hy did you go through
22 Q Two thousand a month. Did that also mclude 22 Teknic, rather than lease it dirc'ctly‘?
21 like, airplane tickets for out-of-town travel, or was 23 A ldidn't doit. Idon't remcmber And I did
24 that just exclusively for car leases? 24 not, I was not party -- direct party to the setting up of
25 A The travel, 1 have to believe, is up above on 25 Teknic,
Page 158 Page 160
1 6003, Travel and Sustenance, $72,000? If I'm looking - 1 Q And youdon't know why that was set up like
2 _1f I'm readmg, 1 can't - I'm having trouble followmg 2 that? . %
3 the lines across. - 3 A Factpally -~ 4 .
4 Q Yes, Iseeit s Q I'm sorry? A ")"
5 A Yes, $72,000. I don't have the detail of what 5 A Factually, that I can attest t0? No.
6 was in each one of these line items to that extent. But 6 Q No? Do you recall the Tekmc lease -- the
7 there was travel in there and there were the cars down 7 problems with the Teknic lease? The Government's saying
8 below, to answer your question, 8 it was a capital lease and it being revised a number of
9 Q Do you know how much was being paid out every 9 times, do you have any rccollcéiion of that?
10 month for car leases? 10 A Vaguely, | remember co@yersations on the
11 A From memory, I don't, no. 11 capitalized and how it should be treated and yes, I do.
12 Q Was one of the cars assigned to you? 12 But I don't remember speciﬁcs"bn it other than, it was a
13 A Yes, it was. 13  bhone of contention. .
14 Q Do you know how much was paid out for that car? 14 Q Do you know who set up ‘the Tekmc leases
15 A Off-hand I don’t, but you give me a document 15 originally? N
16 and I'll recollect it. 16 A Who set up the Teknic leases'? I thought Henry
17 Q And there was another car that was assigned to 17 did, but I don't recall. Henry, or people that he was
18  Mrs. Thomas. Is that correct? 18 involved with, the lawyers, or whoever, the Bankers
19 A To Mr, Thomas. 19 Leasing, [know ! didn't set it up. ¥don't think ]
20 Q Mzs. Thomas - Jacene Thomas? 20 did. Do you have a date on the setting up of that leasc”
2] A Tthought it was Mr, Thomas. Well, is it the 21 Q I'm looking, v
22 one that Henry was driving? 22 JUDGE JAMES: Let her asi{ the questions, you
23 Q There were two other cars. Wasn't there a 23 just answer. '
24 Lincoln Continental and a Firebird? 24 THE WITNESS: Ican guarantca you that I had
25 A Thad a Firebird. 25 nothing to set up the original legse if it took place
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ig “after February of '84 - February of '85. I'm sure [ 1 Q And then after August '85, you reviewed them

%2 wouldn t have had anything to do with it, 2 again?

3 BY MS. HALLAM: g 3 A Pretty much so.

i 4 Q If it took place after what? 4 Q And when did you leave Freedom?

! 15 ._i A February, March, April of '85 - [ don't. If 5 A During that -- oh, what final date did I lcave

16 it took. place there, 1 didn't have anything to do with 6 Freedom? ’

17 ‘it 7 Q Yes.

8 Q How do you know that you wouldn't have anything 8 A Ibelieve, December 19, 1986.

' 19(9 'to do with it in that time lrame? 9 Q Eighty-six? And why did you leave?

i A T'have a good memory, I have a good memory. 10 A When, finally?

1 " @ Did your job duues change in any way in that 11 Q Yes.

12 time frame? 12 A Well a couple of my checks bounced, to me. and
‘3 A Well, they didn't change, There was a break in 13 the Government was closing up the contract as |

i t  there for some personal reasons and other reasons, 14 understood it. We had laid off all the employees. 1'd

{5 : Q I'dlike you to look at Rule 4. And the Rule 15 like, if T can add too, just to it.

i‘ 4s are the red binder, the red files, Tab 81. 16 JUDGE JAMES: Before you do, let me get this

17 A What's red, down on these?. 17 straight. When you first testified on direct, you

1‘!§ 5 JUDGE JAMES: Go ahead anq help him if you'd 18 testified you left the employment of the company December
19 ~like, . o 19 19,1985

20 THE WITNESS: Let me have that again please? 20 THE WITNESS: I'm SoITy.

ii i BY MS. HALLAM: 21 JUDGE JAMES: Now you're saying 1986.

22 i Q Rule4, Tab 81. As a matter of fact, you could 22 THE WITNESS: I'm SOtTY.

23 it "prcbably move all the A;ipelldnt's exhibits off of there 23 TUDGE JAMES: Which was it, Mr. Marra?

24 ‘because I probably will be only referring to one or two 24 THE WITNESS: '86 your Honor, '86.

25 - of them, 25 JUDGE JAMES: It was '867

j_; . Page 162 Page 164
i1 ;A This one? 1 THE WITNESS: Yes. What I -- yes, '86. That

1;2 5 Q Yeah. We'll _]ust.leave this one close because 2 wasamental block.

iﬁ ‘I might refer to this one, but all these you can put 3 BY MS. HALLAM:

14 aside. You don't mmd 4f I put these up closer to you. | 4 Q Between February '85 and Aungust '85, you did

iS ‘ Were you rcspon31blc for preparing the progress | 5 not work for the company?

16 " payment submissions? 6 A That'sright.

17 - A ldidn't sign them., 7 Q And why was that?

8% Q I'msorry? . 8 A Personal and other reasons.

}'"S] ¢+ A Fdidn't sign any'progress payments. 9 Q I'm soﬁy?

10 Q Did you prepare the progress payment 10 A Personal and other reasons. If I -- let me

n submissions? ) 11 correct my answer, I don't remember the exact daie |

12y A No. Ipersonally didn't prepare them. But 12 started with Freedom -- June '84, okay.

13 they were prepared through the accounting department |13 Q Right. !

{4 which reported to me. 14 A Okay. Let's call it June '84. From June '84,

is . @ Did you review them before they left the plant? |15  all the way through the signing of the contract and

16 A Yes, I did. . 16 beyond, up to February '835, 1 received not a penny from

17 """ Q And that was with regard to all the progress 17 Freedom. My salary was fixed at $120,000. I received
18 ‘payments that were submitted under the contract? 18 not one penny out of Freedom. In fact, laid out money

19 A No. 19 out of my own pocket to pay expenses, including for Henry
20 Q When did you leave, again? 20 Thomas, including travel, and including a whole hunch of
21 A I'm going to say, anything between February '85 |21 other things, without receiving a penny remuncration.

22 and roughly, August '85. 22 When the proverbial -- started to get

23 Q Between February '85 and August '85, you did {23 complicated in February, with the non-payment of invoices
24 not review progress payments? 24 I had, had enough. Ihad, had enough. So T got out.

25 A That's right, 25 Came back in August.
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1 Q Came back in August? 1 A You'd have to refresh rny memory in terms of the
) A Yes. 2 award. I could say it was acoepted or unaccepted and |
3 Q Okay. Well, look over this doctunent at Rule 4, 3 wouldn't be basing that on a clear recollection right
4 81. Does this refresh your memory as to any of the 4 now. . 1
5 dispute regarding the Teknic Corporation lease? 5 Q It was not accepted. Do &on recall that?
6 A 1 don't remember the details of the lease, But 6 A Well, okay. 1'll accept that.
7 I, you know, this letter looks very familiar to me. 7 Q Well, look at Rule 4, the red book, Tab 1.
8  Q Well, you wrote it. Is that right? 8 A Tab 1. ' ’
9 A Yeah, I read if dnd signed it. Looks like we ¢  Q Page 4. '
10 reduced the progress payments seven and eight, and just 10 A Tab 1. You're losing me agam on the tabs. Is
11 looks like we were correcting something for the Teknic 11 this the same book? &
12 lease, period. Is there something specifically you want 12 JUDGE JAMES: It'sa dlfferent book.
13 “me to answer regarding this? 13 BY MS. HALLAM: L
14 Q No. Looking at the Schedule A, 14 Q The red book. t‘-
15 A Next page? 15 A The red book, a different book.
16 Q Yes. 16 Q There's Tab 1. One book goes from Tab 1 to 40.
17 A Yes. 17 A Okay. Ihear you, I hcarfyou. Tab 1, okay.
18 Q Do you know if this is the payment schedule 18 Yes? Which Tab 1? Okay, what are we looking at?
19 that was accepted in the -- or that was set forth in the 19 Q Yes. Page 34. Docs t.hat document refresh your
20 lease that was finally accepted by the Government? 20 memory as to the events that were occwrring around in the
21 A Thbelieve so. I see nothing -~ yes. 21 June time frame, when you came on board? I know it's not
22 Q And to the extent that these payments add up to 22 a Freedom document.
23 over $§33,000, you agree that monies that were earmarked (23 A I don't remember seemg at least page -- you ,
24  for some other purpose would be used to pay this? 24 said page 34? '
25 A I'm having trouble with the last part of that, 25 Q Yes. Idon't want you to testify as to the
R Page 166 ’ Page 168
1 Q For everything under the Teknic lease, it went 1 document. I just want you to 1601( at it to refresh your
2 through under a progress payment request, Is that 2 memory as to the events ﬂ:lat Were occurnng in the June
3 correct? 3 '84 time frame.
4 A Yes. 4 A Sounds al! right to me, Tlus preity much is
5 Q So to the extent that the progress payment 5 the situation when I got mto Freedom, 1f that is the
6 requests exceeded $333,000, do you agree thet any 6 question, yes. : v o
7 progress payment would actually be money that was 7 Q So at the time you came io Freedom, Freedom ‘
8 originally anticipated to go to some other item? 8 already had one negative pre-award survey. Is that
9 A Well to some extent, but again, the original 9 correct? .
10 project called for 13 months. At this point here, we're 10 A Yes. :
11 probably in the 28, 29 month., And the reason we're that 11 Q And it was referred to the SBA fora CHC. 1s
12 far back down is because things didn't happen in the 12 that correct? .
13 beginning the way they were supposed to. 13 A That's right, '
14 Q When you came on in June, what was the status 14 Q And Freedom never submltted the information
15 of the negotiations of the contract? 15 that SBA requested. 1s that also_correct‘?
16 A In June of '847 T -- cither a proposal had 16 A 1bhelieve it to be right. ;
17 just gone in or had just been rejected. T don't 17 Q I'm sorry, I didn't hear that.
18 remember. It was 525 or thereabouts. It's the first one 18 A The specific, 1 believe it to be right, But
19 1 remember, which I had nothing to do with but, it just 19 It's not registering that clearly. 1 believe it to be
20 happened at the time I got in, that prior proposal was 20 right, ves. '
21 sitting out there. 21 Q And the two points that were found to be
22 Q When you came on board, did Freedom Industries 22 deficient was the fact that there was an uncertain status '
23 already have onc pre-award survey? 23  in the Hunt's Point facility, and there was also a
24 A Tbelieve it did. 24 problem with getting a firm commitment from Dollar
25 Q What was the results of that pre-award survey? 25 Drydock. Is that correct? v
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i1 A The two circumstances you just mentioned, yes. 1 $145,000?

;2' MR. STEIGER: Excuse me, your Honor.. I don't 2 A s that the number that's shown on the

Z3 know where counsel is going with these quastmns 1 3 projection?

’:;4 ’ can't figure it out. Talking about June 19--, months 4 Q I'm not looking at anything.

i"5 before the contract was awarded. 1don't understand the 5 A Let me have the question again, if I might.

16 relevance of these questions. Where is she going with 6 You mentioned building repairs?

‘7 them? ~ ‘ 7 Q Yes. I'm not asking for what was proposed. |

i_s ‘ MS. HALLAM: Your Honor, excuse me for 8 was asking for the final amount that was allowed by DPSC.
' §9 ‘mentioning it. But I 1hini; that's a rather self-serving 9 A Maintenance of -- okay, building repairs, |

10 attitude to have for-an Appellant, who has documents in 10 think I see $187,500 but -- $187,500 building, strictly

H the reeord going back to ¥971. So what if it's before 11 building repairs, $187,500. Plus the building

12 the contract period? So was all the negotiations that 12 maintenance of an automated building management system.

I3 you spent an hour going over, talking about. 13 if you want to talk about that. It would be another

‘i_a_; MR STEIGER: Yes. But the documents that we 14 $75,000, and lockers $25,000 and --

?5 _have, refer to a pattern of behavior leading up to what 15 Q You don't have go through all those flems.

16 we were saying. 16 Just building repair and rehabilitation. You said

i? . JUDGEJAMES: Please gentlemen. ‘What relation 17 proposed was a hundred and what?

{ 8 "gdnés all of this have to the man's direct testimony? 18 A Well, the word, rehabilitation, I don't

i9 . MS. HALLAM: EXcuse me. 19 remember of hearing in any of this. So I don't know what

50 TUDGE JAMES: What relation does your 20 you're referring to as rehabilitation, But building

éi questioning now, have to do with this man's direct 21 repairs, $187,000, building maintenance system, an

gz testimony? ' 22 automated system --

25 R MS. HALLAM: Mr, Marra is on our witness list, 23 Q That's actually equipment, right?

24 your Honor. I didn' trcalize he was objecting to going 24 A Yeszh, §75,000. And lockers, another $25,000.

25 outside the scope. 25 Q Do you know how much Freedom actually sought m

¢ ’ Page 170 Page 172

p 1. MR. STEIGER: Well then he should be callcd 1 progress payments for building repairs?

‘2 ;sepa:ately as a witness, 2 A Final total? Well in total, no, I don't.
‘ 13 - MS. HALLAM: Wc]l if we want to drag him back, | 3 Q Is it over a half a million dollars?

5'4 “that's fine with me. I thought 1 was doing the man a 4 A 1would doubt that if - it's over that amount

/5 favor. 5 in the time period projected.

56 JUDGE JAMES: Well all right, okay. Listen, 6 Q Was it over a hundred million, or, a half a

{7 . here's my ruling. Do lt either way. If you're going to | 7 million dollars during the contract that Freedom

33 go beyond the direct and in effect, regard him as your | 8 submitted as costs for progress payment purposes for

'9 -~ witness, do that after you complete your 9 building repair and rehabilitation. Isn't that correct?

io cross-examination. 10 A It could be. I don't know the final number. |

11 MS. HALLAM: Okay, your Honor. 11 don't.

j2 i JUDGE JAMES: So we don't get them 12 Q Well, would you agree that if it were $300,000

3 intermingled, all right? 13 over what was expensed, that those extra costs would come

.ift _ MS. HALLAM: Yes. I think you imposed the same |14 from something. else that was expensed under the contract.

is .. rule on the Sopakco case. 15 Is that correct?

16 -~ TUDGE JAMES: Probably, 1 did. 16 A No, Iwould imagine jt would come from the

17 MS. HALLAM: Yes, okay. 17 damages. The Government should pay for dragging this

18 BY MS. HALLAM: 18 contract out thirty months, instead of the original

19 Q Well, getting back to the negotiations then. 19 fourteen.

20 I'm sorry to switch toplcs on you. 20 Q Excuse me. How does the delay impact on

21 A Okay. 21 rchabilitation. Rehabilitation is something that had to

22 Q Do you recall what was the amount that was 22  be done. How does the delay impact on that?

23 expensed for plant rehgb1]1taﬁo:1 and repair? 23 A Well, because of the -

24 A Recall, no. I'd have to find that, 24 Q It's not an occupancy cost. It's not a tax,

25 Q Do you recall it being in the vicinity of 25 A No. But it took time. it went beyond the time
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1 penod that we first took over that factory. I'm just -- 1 or five million dolars, I' m sa.rcastlc but I mean, there
2 if for nothing else, the cost of money during this period 2 were enough lawyers around durmg this process from the
3 was 16 percent. I presume the inflation rate was 3 beginning. They were through }he ceiling.
4 reflected in there, so that, any day, any month it's 4 Q Through the ceiling. r
5 going to add ‘additional cost down the line, If we 5 A Yes. Alltypes. *
6 couldn't start that project when we anticipated stafting 6 Q Is this proposal based on getting financing
7 it, November 7th. And even by the time 1'd left in 7 through Dellar Drydock? "
8 February, there still hadn't been a penny flown. So 8 A Excuse me? ¥
9  there couldn't have beén much done during that 4 or 9 Q Was your final proposal ‘and all these costs
10 S-month period. So when it finally got done it was - it 10 sheets at FT-62 - were they based on getting some
11 had to cost the equivalent of the inflation for that 11 financing through Dollar Dryd(;bk?
12 short penod. 12 A Dollar was one of the rnany that I believe Henry
13 Q Well, is 16 percent of $187,000, does that 13 had arranged, or was hoping to get money from. If he
14 drive the bill up another $300,000? 14 could keep Dollar out, I think lle was hoping for that.
15 A No, on its own it wouldn't. And 1 don't know 15 In fact, I do remember a dzscussmn and I don't remember
16 what availability of supplies were around. I don't know 16 who it was with. I'm going to say Mr, Barkewitz. And it
17  availability of workme#, I don't know. In fact, I -- 17 was communicated that as soon, if we can work out some
18 Q Well the renovations were, to a good extent 18 type of a credit deal with LDollei\f' in terms of what was
19 done by Gemini, wasn't it? 19 owed to them, this was when Freedom Industries was still
20 A Ibelieve that to be true because 1 remember 20 the only thing around, "
21 when I came back, that's who had done it. Gemini, yes. 21 If we could, whatever crédit arrangement we
22 T do not -- I was not part of any of that period. 22 could work out with Dollar, we would try to get that same
23 Q I'msorry? 23 arrangement with the other crc(iltors And that kind of
24 A 1 was not part of it. 1 do know there were 24 leis me believe that we weren't ‘lookmg for an awful lot
25  bills on the books that had been charged during that 25 from Dollar at that point.
i Page 174 Page 176
1 period while I was away. I do know, not one penny was 1 Q Well you actually knew beforc the contiract was
2 paid. ‘ 2 awarded, that Dollar Drydock already pullcd out of
3 Q Did Henry Thamas own an interest in Gemini? 3 financing Freedom, didn't you" .
4 A If so, this is the first I'm hearing it. I was 4 A At the point, November 6th are you talking
5 not aware of it. 5 about? -
6 Q And you were not aware, the bills that were 6 Q Yes. 5' -:
7 submitted were in a time period that you were away. Is 7 A 1 don't know if it was nght before, or right
8 that correct? 8 after. I don't know, I don't remember. 1 do know, only
9 A Yeah, I remember discussions with Gemini. But 9 because the relationship was shiaky at various points with
10 Idon't remember any substantial work. Well, I can't 10 Dollar. Obviously, because of the size of the loss. But
11 remember any substantial work being done or it would have [11 Dollar had extended its commitments to us as late as
12 been in that first progress payment. I think that 12 August or so -- November, I -- whatever that $7 million
13 happened slightly after. 1 do know that Gemini was 13 letter was there. And we were hoping that with the
14 petting ready to come on board. But 1 don't remember any |14 reduced Jevel of financing, that Dollar would jump in.
15 work really getting done at the point I had left. If so, 15 If we needed a lot less, sure. We'd have Dollar in. We
16 it was minor at that point. 16 wanted Dollar in. If we could }iavc them. If not, we'd
17 Q About legal fees and accounting fees. Do you 17 go with someplace else. Dollar was one of many.
18 know what was earmarked for the contract for that? Was 18 Q Well, where was it that you were going to go?
19 it under a hundred thousand? 19 Freedom had a debt of two pcnht something §2.1 million,
20 A Probably. Seventy thousand or so, my puess, 20 didn't it? ¥
21 Seventy, seventy-two thousand, 21 A Yes. Well, I thought, at that point there were
22 Q And do you know what the legal and accounting 22 other options. One condltlonal ‘assignment through what
23 fees were that were incurred during the period of the 23 eventually became H.T. Foods. “And 1 think the Government
24  contract? 24 finally wound up puttmg it under a novation under H.T. |
25 A Just, I'd be surprised if they didn't hit four 25 Foods. S '
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i 1 . Q But that conditional assignment was put in 1 A Yes. - .

72 plaoe before you even came to Freedom, wasn't it? 2 Q Can we just treat the rest of this as direct?

t3 " A No. Idon't think it was put in place. Ihad 3 JUDGE JAMES: FPlease, let's don't. However,

':_'4 something to do with getting it ready. But I don't think 4 financing is surely part of the direct, so [ have no

{5 it ever got into place. I could be wrong, It wasa 5 problem with your cross examining the man on financing.
{'6 mechanism. T thought the Government's preferred 6 MS. HALLAM: All right,

'7 mechanism was a novation, which took place while T was 7 BY MS. HALLAM:

'8 inot there. B Q With regard to the first entry, Dollar Drydock?

19 - Q Would you look at G, the blue books, 5. g8 A Yes.

io A G-5. Yes, yes. 10 Q $750,0007 At this point in time, in December

i1 Q This is dated Aprit 4th. s this the 11 of '84, Freedom was already well aware that Doilar

i2 .conditional assignment ta-H.T. Foods, that you were 12 Drydock was not going to come across with any financing
i; talking about? 13 until some arrangement was in place for repayment of the
14 . A Wait a sscond. Apnl 4th? 14 outstanding indebtedness. Is that correct?

§§ Q Yes. It's pretty fine print up a -- the second 15 A I'mnot, I can't say that clearly, Idon't

}6 sentence of the document on the first page. 16 think hope ever was that clear --

i? " A I'mreading something the fourth day of April 17 Q Okay,

is 1984 18 A -~ in the, in the context you put it, no.

?9 A Q Right. That's April 4, right? 19 Q All right. We'll move on to 1-B. Could you

20 A I know nothing of this document at this point. 20 explain what this direct bank financing through

2 1 thought -~ I know nothmg of this document at this 21 assignment of claims to H.T. Foods weuld be?

39 ,pomt 22 A That was the assignment of claims that I

23 Q Okay. So this is not the conditional 23 thought we were expecting to be, it says, "Freedom would
24 assighment you were talking about? 24 have assigned,” I'm reading this as -- Henry thought he
25 A No, no, April 4th, no. 1984, oh boy, no. This 25 had some banks -- I'm going to say Broadway Bank

‘ , ‘ Page 178 Page 180
] T don't - this I didn't Know, 1 something or other -- that he thought he'd be able to get
i2 = Q Okay. Could you te]l me what it was that we 2 some financing if the contract was assigned to the bank.
i3 were talking about -- what Freedom's options were, in 3 Q Could you explain to me, how H.T. Foods was

4 lieu of Dotltar Drydock on not extending credit? 4 pgoing to get financing when it didn't have any credit

15 . A 1don't have it committed to memory, but1 -- 5 history -- d_idn't have any assets?

¥6 at one point there was a list of creditors. I've seen 6 A At this point in December, I think we were

7 the letter, but I don't know what date it is, and I don't 7 looking at a possibility of some type of transferring of

‘é - know what it -- the exact contents § the contract, essentially from Freedom into H.T. Foods.
‘”9 Q Alist of financiers  you mean? 9 Q Who was looking at that possibility?

10 A Yeah. Something that showed -- something that 10 A Henry.

11 there was alternate financing of about four or five 11 Q I'm sorry?

1':2 “ million doliars from varigus sources, including Mr. 12 A Henry and the banks.

{3 Penzer, what else? Mayhp a bank -- 13 Q Freedom?

14 Q Okay. I'm sure that's somewhere in the January 14 A Freedom - the banks.

15 1195 time frame in there. I'll find it. 15 Q So, 1-B -- the information in 1-B is based upon

f & "' A There was six, seven, or eight financing 16 the anticipation of novating the contract to H.T. Foods?
17 sources, maybe more. ' 17 A Now wait a second. Let me read this again.

18 Q Okay. It's Rule 4, Tab 13, The red book, Tab 18 Q Okay.

o 13. 19 A "Direct bank financing through assignment of

200 A Tab13? 20 claims." It's really bad guessing on my part. can'ta

21 Q Yes. 21 -- the wording is confusing to me right now on 1t,

22 A [ think that's what 1 -- that's exactly what I 22 JUDGE JAMES: Mr. Marra, who drafted this

23 thinking about. Now, there was a question, wasn't there? 23 letter? Do you know?

24 Q Yes. I was asking for Freedom's option and you 24 THE WITNESS: I might have. T don't know.

25 referred to this letter. Let's turn to page two. 25 JUDGE JAMES: Do you think Mr. Thomas himself,
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1 drafted it? 1 THE WITNESS: 1don't know on that specific
2 THE WITNESS: We might have worked on it 2 one. 1
3 together. 1don't know. [ see some, well, see I can 3 BY MS. HALLAM: e
4 recognize a little bit of some styling here but others, 4 Q Do you know what H.T. Foods financial situation
5 not. Ican't sce my style in this, from this standpoint. 5 was at this time? : }
6 MR. STEIGER: Excuse me, your Honor. Counsel 6 A H.T. Foods, at this time, if - would have had
7 appears to be forcing the witness to speculate as fo what 7 virtually no assets, no 11ab111t1e_s, a clean company.
8 this letter really says and means. 8 And it probably had a lease at this point, that it was
9 MS. HALLAM: Your Honor -- 9 subcontracting -- subleasing to Freedom. And $400,000
10 JUDGE JAMES: Ts that an objection to a recent 10 rings a bell only because I beligved it was Henry's
11 question? oo 11 intention or somebody's intcntibn, to sell an option on a
12 " MR STEIGER: Yes, it is. 12 lease -- the lease it had. And I'm guessing that, that
13 JUDGE JAMES: Okay. The objection is to the 13 $400,000 would have been fed back to Freedom to finance
14 question on 1-B. You're saying that he's speculating? 14  -- help finance the contract. That's the closest I can
15 " MR. STEIGER: Yes, right. 15 come to it.
16 JUDGE JAMES: Do you have a reply to that 16 Q And do you have any recbllectmn of what the
17 objection? 17 subcontractor financing was? *
18 MS. HALLAM: Yes, your Honor. When I asked 13 A Yeah, This would be thg:s normat -- well, this
19 about the finance thing, Mr. Marra indicated that there 19 would be a normal type of a ret_éntion. We would
20 was a list of possibilities in the letter and I had to 20 withhold, with the contractors ;iermission, acceptance -
21 search for the letter. He confirmed that this is the 21  we would hold 10 percent of W]iat we were buying from
22 letter, So I'm assuming he's familiar with it, since he 22 them, until the contract got coniplctcd it's a -- kind
23 ‘brought it up. I didn't approach him about this letter, 23 of helping them to come in w1th the financing to help us !
24 THE WITNESS: 1am familiar with it. 24 get the job done.
25 MS. HALLAM: Okay, 25 Q Was that part of Frecdom s subcontracting
Page 182 Page 184
1 ' THE WITNESS: 1just don't -- I can't recall 1 contracts? The retention - wag__rhat part of their
2 the spét:iﬁcs on 1-B. In terms of the question -- 2 contracts that they had? ,
3 " JUDGE JAMES: Excuse me. ['ve got to rule on 3 A Well, I don't know if we.had them all signed up
4 your counsel's objection. 1 overrule the objection. 4 as of December 26. This would have been an expectation
5 THE WITNESS: In terms of the question that I 5 atleast, as of that date, = )
6 believe you asked me, your Honor - 6 Q About item number 6, eqmpment financing. What
7 " JUDGE JAMES: Okay. Let, let Ms, Hallam ask 7 was on board at this particular pomt in time for ’
8 you the question. Do you have another question for the 8 equipment financing?
9 witness? 5 A Equipment financing direct from manufacturers.
10 MS. HALLAM: My original question with regard, 10 Well, this was I believe this was the criginal $1.5
11 or, my question with regard to each of these, [ 11 million that was projected for working capital. That
12 anticipate to go down the list and ask him what they 12 would have been one million of; it. I think what we're
13 felt, how they felt that these forms of financing was 13 kind of saying here in this letter is that we originally
14 going to satisfy their financing needs so, it's 14 thought we needed a million five for capital, now we're
15 essentially my question with regard to number 2 also. 15 saying we'll go through one million for leasing, cicetera
16 Financing direct from H.T. Foods. 16 and the others are either up aboje or let me see this 1
17 BY M3, HALLAM: 17 last -- item seven, second mortgage equipment -- and item
18 Q Do you know what kind of financing was being 18 seven. : i !
19 anticipated from H.T. Foods? 19 So it looks to me like we're saying we might be
20 A I'll take a stab. But I mean it as a stab and 20 able to cut the onec million ﬁve.;dom to, one million.
21 aspeculation sixteen years later. 21 three seventy-five, if I'm reading that correctly.
22 JUDGE JAMES: Well, Mr. Marra, we're not 22 Instead of needing one million five, we need only now
23 interested really in hearing your speculation, If you 23 maybe, one million, three seventy-five. At least that's
24 know the answer, please answer Ms. Hallam's question. If |24 what we had expectations of financing at this point.
25  you don't know, just say, 1 don't know. 25 Q Could you explain to me what this meney from
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]1 the second mortgage is. Was it Freedom's expectation 1 A Yes and that's why I say -- that's where 1 saw

12 ‘that they were going to finance -- go out and buy 2 the meeting of minds.

-3 3 jproduction equipment -- then immediately, 'zo out and get 3 Q And did you sec a meeting of the minds with

"4 asecond mortgage on it? 4 regard to the 82.5 percent liquidation rate?

's A Yeah, I'm - the job - yeah, this was a § A Yes

,6 pr-ogra.m'Henry might have been familiar with. I wasn't 6 Q Who talked to you about the liquidation rate?

‘7 familiar with this particular program but reading it, it 7 A Ican't -- I don't remember. That came out of

J'\B_ must have been one of the New York City, New York State | 8 a DAR--it's a consequence of using the profit rate,

?'5 programs that we thought might have been available. 9 believe and I can't remember.

10 JUDGE JAMES: Okay. Mr. Marra, usc your magic 10 Q What was said about it?

l] finger and see if you can shut that off. 11 A What was said by whom?

12 THE WITNESS: Do you want me to lift it though? 12 Q The Government.

j3 JUDGE JAMES: Do whatever you did before that 13 A 1don't remember any objection to that at all.

i4 f‘iwas successful. Thank you. 14 Q What was said about the Government promising to

i5 THE WITNESS: well, at least temporarily. I'm 15 pgive an 82.5 percent liguidation rate for progress

16 -sorry, did I not answer the question? 16 payments?

177 BYMS. HALLAM: 17 A }presume - that they wouild do it.

is j Q And this final item down at the bottom, Workmg 18 Q Well what was that presumption based on if they

f'S -~Capital Equipment. That-would be the things that were 19 didn't say anything?

20  actually expensed under the contract? 20 A The presumption was based on the prior one. We

31 . . A Allright. Okay. That I think again -- this 21 had come in with the 86.4 percent -- there was no

22 -éocs back, and Henry -- if you go back to page one and 22 objection there, so we used the same mechanism coming in

23’ fthe essence of this is $14,000,000 in costs estimated -~ 23 with the next one. And sitting down with the
$14,900,000 in costs. Of that, the Government -- Henry's |24 negotiation, all of the cash flows and everything else in

25 anticipating the Government financing 14.2 and he's 25 the prior projection were running around 80-something

F Page 186 Page 188

1;1 saymg his share is going to be $748,000 to get this job 1 percent on the $29.90, and this was another consequence

ff B done He's also saying, the $748,000 includes 2 that followed du'ectly from that.

{;': depreciation which you don’t need money for as S 3 Q Was the progress payment clause that's

:4 depreciation, so out-of-pockct he's going to have tb o 4 incorporated into the contract ever modified to reflect

{5 come up with $415,000 in working capital. 5 that 82.5 percent liquidation ratc?

t6 Q Do you agree with this assessment? 6 A No. Specifically in the specs are you saying

i'] A T agree this is -~ from the bottom of his 7 --in the contract? .. . ‘

I8 ~heart, this is how Henry has seen it from day ong, all 8 Q In the contract now?

;'9 " the way through. That be could get this thing done day 9 A No, no, ButIdon't think it says any -- I

10 . one, with $400,000 and in fact, It's not the way I 10 don't think -- I don't remember. But to answer your

it personally would budget it, but I also know that Henry 11 question, no. I don't believe it was adjusted directly

?ﬁ * jhas got magic in financing. He could have financed this 12 in the contract. We saw it as the backup -~ thase

}Is ching without a penny of putside financing, I honestly 13 schedules were an integral part of the memo of I

14 Dbelieve, if the Government had come across with those 14 understanding. 1'd like to see --

i5 '_brogress payments from ciay one. I believe that from the 15 Q The memorandum of understanding, I don't recall

i6 :“bottom of my heart. I couldn't have done it but Henry 16 seeing anything in there about a liquidation rate.

}7' ‘could have, I wouldn't have done it but Henry would 17 A No. But I'm saying we're going back again -

18 have. ButI have no doubt that was the understanding he 18 what I tried to get across this morning -~ that cne-page

19 had, and I have no doubt that the concept of how this was 19 memorandum of understanding with the seventeen million,

20 presented to the Government in terms of direct costs that 20 the whole -~ that is all backed up by all of these sheets

2] we were financing and where it was basically coming from, |21 that support how do we get to that $17 million contract

52 I have no doubt that there was a meeting of the minds on 22 price? That's how we got to it including the profit

%3 that. : 23 rate, which the Government got involved with calculating

24 Q Well you were present during the negotiations, 24 leading us to come up with a munber -- with the 95

?5 weren't you, in Philadelphia? 25 percent -- with the liquidation. That's the only way you
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1 get to that number, seventeen million. That's the only 1 Q Okay. But based on that'confirmation, that's
2 way. - 2 what you feel entitled Freedom,’fco progress payments an
3 Q Did any Government personnel at the negotiation 3 those costs. Is that correct? -
4 say that they would amend the contract to reflect a 92.5 4 A If the question is, do I believe that if costs
5 liquidation rate? 5 are properly incurred on this conh‘act will the
6 A Tdon't rémember if anybody said they would do 6 Government -- was the Govemfmnt going to give a 95
7 itor wouldn't'do it. I don't remember either way. No, 7 percent progress payment, the answer is yes.
8 Idon't remember. Ididn't -- I wasn't even aware that 8 If you're also asking, dovl believe that the
9 it would have required it -~ gomg, you know, looking 9 Government intended to give ud progress payments before
10  back. . - 10 we incurred direct labor and du'ect material, damn, yes.
11 Q Do you know what the standard liquidation rate 11 Damn, yes. No doubt about it or I wouldn't have been
12 is? 12 there Novcmbcr 7 -- 6th for tha review. No doubt about
13 A 95 percent? I'm guessing -- on a 95 percent 13 it B
14 progress payment, I'm guessing. [ would presume that you (14 What I do —and I'll cxtend it further, maybe
15 liquidate at a lower rate as a means of helping a 15 to anticipate some things -~ | never saw any objection
16 producer — ease the financial burden on a producer -- 16 from where we thought the conti’act was in my
17 and I can't imagine of &asing the financial burden on a 17 conversations, as far as what Phlladclphla thought, it
18 producer more in need, than a first-time -- essentially a 18 was always what the New York office thought.
19 first-time producer in something called 1PP, where this 19 Q Did the Government agree to amend the progress
20 -is supposed to be super critical and get this food 20 payment with regard to recoupmg costs for capital
21 ferried all over the world so that when we have to send 21  equipment? H
22 people abroad, it's got to be there, 22 A To recouping costs for caplta.l equipment.
23 My impression from the beginning has been, 23 Q --through progress paymsnts‘? '
24 there was kind of like a crisis or a need, If there 24 A 1'm -- you lost me, it's a heavy question, I
25 wasn't a need, he shouldn’t have been in the program. 25 don't - I'm not heavy in Vterms:_of --
S Page 190 ' Page 192
1  Q What do you recall with regard to any o 1 Q During the negotlatmns when the subject of
2 discussions during negotiations, specifically that 2 the capital equipment came up and the Government agreed
3 related to costs that could be reimbursed under progress 3  to expense certain capital e.qmpment under the contract
4 payments? Was there any specific discussion as to that? 4 -
5 A Well, all 1 can think of is, they have to be ' 5 A Other than a nullmn ﬁve, you're ta]kmg
6 properly incurred under the contract. ' 6 about? ‘%
7 Q Isn't it true that you and Mr. Thomas just’ 7 Q No, we're not ta]klng abgut production
8 assumed they would be reimbursed through progress 8 equipment. Well, yeah, other than the million five,
9 payment.é because they were direct costs? 9 okay, yeah. ) :
10 A Definitely not. Definitely not. My 10 A Yes, Those costs were spcc1ﬁcally - yes,
11 discussions were not that way, not with Philadelphia. In 11 specifically yeah -- there were things, and 1 think I was
12 fact, I alluded to conversations | had with Mr. Ford that 12 talking about these earher - they were not necessarily
13 said afl of the costs on his contract are direct and came 13 long-life, like the machmery was intended to be. They
14 back to me that afternoon -- after a conversation 14 weren't big value type things, And these were what we
15 supposedly with Mr. Barkewitz -- and he confirmed it to 15 looked upon as equipment that,was going to be directly
16 me. 16 nccessary for this contract,  *
17 Q So you said to Mr. Ford, "Are all the costs 17 In fact, I was under the iinpression or was told
18 under this contract direct?™ And he confirmed that? 18 that in prior contracts, the Government had even bought
19 A Tdon't remember, but I have a note in that 19 some of this equipment for some for the manufacturers --
20 bag. If I can be permitted to take it out and read it. 20 the 1pP suppliers so, in fact, they were laid out in the
21 Q Oh no, I'm not questioning -- the Government 21 spreadsheets -- identified as what they were in terms of
22 will stipulate to that. We don't care -- 22 oh, ] don't remember the titles.! But it said something
23 A T can read -- what I'm saying ~- T will read 23  along the lines that would indicate that it wasn't just a
24 what my memo was written on that date. That'sall Ican (24 normal type expense. = |,
25 do. 25 They were highlighted as showing they were more

Page 189 - Page 192

Ann Riley & Ass,c_)cmtes (202) 842-0034;_




&
A
iy

2
i

i
L a4

FREEDOM NY, INC.

Condenselt™

Monday, May 15, 2000

Page 195

I : Page 193
il than an expense I think. lt was of a longer capital type 1 became an integral part of this contract. honestly do.
:2 ‘{nature, but would be considered part of the contract 2 And at the first point the day before -~ a day or two
3‘3 ,Just by the definition of the wording that was in there. 3 after -~ with Marv Liebman I remember trying to send them
-! 4 Q When these items were discussed with regard to 4 -- and get them and — we were kind of shocked that he
15 bemg expensed under the contract, did anyone at DPSC 5 wasn't accepting it in the same frame that 1 thought we
}6 ' speclﬁcally say you can go ahead and submit the costs 6 had negotiated.
ll;a' for payment under progress payments? 7 Q Well, now that you've brought up the first
,' A Tthought so. 1 can' 't remember otherwise. | § progress payment, isn't it true that you - the first
' ib "thought so, yes. 9 progress payment initially had to go back for correction.
0 Q@ Who would have seud that? 10 Is that correct?
21_ _ A Whoever was negotiating or whoever had the 11 A As I remember the first progress payment, the
12 nght to negotiate. 1'd have to say Mr. Barkewitz or Mr. 12 corections were, we used dashes instead of zeros, and |
3 . Ford -- whoever was at the lable -- Captain Parsons - 13 can't remember anything else that was wrong.
i; . Q And they agreed to modify the contract to allow 14 Q Then it was revised thereafter, is that
15 thcm to be recovered through progress payments? 15 correct?
16 A Well again, we're talking about medifications. 16 A Something was revised. You have to give me the
17 I saw this, and I thought everybody saw this hcre -- that 17 date of when it was revised, I don’t remember.
18 thcse sheets laid it all out and these were again, an 18 Q And it was actually hand-delivered to Mr.
9 jintcgral part of the contract that was going to be the 19 Liebman during the post-award meeting. Isn't that ajso
%O gmda.nce of both parts. 20 correct?
ﬁl nr In fact, I thought nght after -- mmally, 21 A I'm not sure if it was at that meeting or ~- I
22° __sumethmg became an issue of these type expenses and 1 22 know there was a point there, there was a hell of a
23 »;remember hearing the expression, "they can read,” meaning |23 snowstorm and Hen
24 what's the matter, doesn't New York office understand the |24 Q December 15th?
23 -~ what can be done -- what's supposed to be done. We're |25 A Huh?
e : Page 194 T Page 196
‘”‘E "supposcd to follow this contract If it says capital, 1 Q December 18th?
iﬁ .it's capital. lf it's expense, it's cxpcnse . 2 A Tdon't remcmbcr the date. But whatever the
:g: ‘ Q Do you equate cxpcnsed with the abxhty to 3 date is  know we went through snow piles like this --
;4 "recover the costs under progress payments? 4 bringing down a book and progress payment -- to & Varrick
%5 A Iseeitall togethe.r for this reason: We went 5 Street, I remember. And I remember it severely.
3'6 *m with a price of $29.90.; It got down to $27.725 and I 6 Q And at that meeting -- that was the meeting at
g'f hchcve it was a trade-off 0f a price getting down closer 7 which point Freedom revealed to the Government that they
&B L to the Government's price’ objective, whatever it was, 1 8 didn't have any financial backing from Dollar Drydock.
£9 tlmught of $28. In exchange for that, they would give us 9 Isn't that correct?
id “what we were looking for -- was a higher support in the 10 A Tdon't remember that. It might have been, but
11 -;ﬁnancing of this contract. 11 I don't remember if that was the meeting. I don’t
t_; 3 In fact, the most important thing -- I stated 12 remember. )
13 this earlier this moming ~- when I was on my way to 13 Q Well would you agree that if it were at the -- |
14 _Philadelphia, my important note was, we have to get all 14 that meeting, and that was the date that you submitted
15 -ycosts direct in the progresJ;s payments -- this is what we 15 your progress payment, that Freedom's financial situation
i_6 “.had to come back with, 16 -- well, I'll withdraw that guestion.
371 g If you had said $30, $28 or $29 with 50 percent 17 A Let - if I can -
18 progress payment, I would have said, "You can't do it." 18 JUDGE JAMES: There's no question pending.
15 If you said we have to get $7,000,000 financing from 19 THE WITNESS: Okay. Then I won't answer the no
20 outside, I'd say, "You can't do it." But knowing what was |20 guestion.
2‘1 put together on those sheets from all aspects was 21 I'm going to do a few direct.
22 extremely doable if everybody did their part. 22 BY MS. HALLAM:
;i3 Q Is it your position that those spreadsheets 23 Q Do you have any --
24 somehow became part of the contract as negotiated? 24 JUDGE JAMES: Well, before you do. Have you
25 . A Yes. Iusethe word again -- I believe they 25 completed your cross-examination?
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1 MS. HALLAM: Oh, Yes. 1 of our money?
) " JUDGE JAMES: Do you have any further re-direct | 2 A Ob, okay. Istopped -- I didn't see the --
3 examination questions you'd like to ask? 3 Q Oh, I'm sorry. Were you looking at the wrong
4 MR. STEIGER: I'm a little confused, your 4 thing?
5 Honor, 1 thought that some of this was direct. 5 A Yeah, I just had the pape;‘ T didn't get down
6 JUDGE JAMES: No. That was against my 6 to the -- I'm sorry.
7 instructions. Do you have any redirect examination 7 JUDGE JAMES: Mr. Stmgcr, of all the pages 7
8 qucsuons you'd like to ask? 8 here in this document, whlch 01}& would you like him to
9 “ " MR.STEIGER: Related to the past 9 look at?
10 cross-examination? 10 MR STEIGER: 04208. .
11 ' JUDGE JAMES: Correct. 11 JUDGE JAMES: All right.”
12 MR. STEIGER: I do. 12 THE WITNESS: 04208. Okay. Now I have it.
13 JUDGE JAMES: Go ahead. 13 BY MR STEIGER: . 4
14 * REDIRECT EXAMINATION 14  Q Would you take a second just to look at that?
15 " BY MR. STEIGER: 15 A Well this calls for an 80‘iperccnt payback --
16 ~ Q Regarding this lease agreement. May I show you |16 buyback. Yeah, that's what it gays.
17 a document please, FT-4277 17 Q Of what kind of equipment?
18 A Blue, red, green -- which sets are we looking 18 A Multi-vac R51000, if ﬂaié is all connected.
19 at?- ' 19 Q Right. Was this the equipment contemplated to
20 Q We'll help you. 20 be purchased for the $1.3 m1lhon -~ for production
21 A FT ~what number? 21 equipment? *
22 Q FT-427. 22 A This might have been one of them, yes, yes. |
23 . A Yeah, FT-I'm sorry. 23 recognize the multi-vac, I -- you know, Henry was the
24 Q Do you have it in front of you? 24 equipment guy.
25 A Yes. 25 Q Now let's get back to someﬂnng you said
Page 198 " Page 200
1 Q Does this refer to a piece of the production 1 because it might have been confused You said that --
2 eqmpment that was mtended to be purchased fdr the 1. 2 how did you say it was planned to pay back the 1.5
3. mll]mn" - { 3 million dollars? :
4 " A’ I'believe so but I'm, you know, equipment is ~ 4 A The $1.5 million -- 1f we can - the schedule
5 if this were another piece I can't, yeah, I believe it 5 of the -- I gotit, I got it. . _
6 was but I'm not an equipment guy. 6 Q Well, you explamcd it to counsel. I just i
7 Q Do you recall that we were offered this 7 didn't understand it. v
8 buyback? ~ 8 A No. Iknow I explained it but -~ want to --
9 A 1 remember the name. February 24, 1985 was the 9 Q Explain it to us cnnccptually, if you don't
10 dead period, so I don't know, 10 mind. b
11 Q So to recap, what was the total amount that we 1 A 1 obviously didn't cxplain it adequately
12 planned to expense for this capital equipment during the 12 enough. There is a schedule atiached to the sheets that
13 coursc of the contract? 13 shows the payback of the equipment. If I may -- it is
14 A Well during the course of the thirteen months 14 something called 00913. It shows that we were going to
15  -- not during the contract -~ 15 get the one million five cquiplnént expected.
16 Q Yes. 16 Q Ican't hear you. N
17 A During that period we were looking at expensing 17 A We were trying to get one million five, in
18 $333,000 for depreciation of capital equipment. 18 equipment. we budgeted — weffpresumed and we were going
19 Q Okay. Now if we were going to do that and we 19 to repay it over one, two, three, four years, that's
20 had an option for a buyback at 80 percent, would we have (20 right. ‘
21 needed any additional financing for that equipment, as 21 Q So how much would that have been per year?
22 you seg it? 22 A We would have paid $187,000, presuming we were
23 A You are losing me, 23 going to pay it semiannually $1 87,500 every six months,
24 Q Well, take a look at this, Is this not an§0 24 $375,000 a year. 0
25 percent buyback? Would they not give us 80 percent back |25 Q Now we were going to get three hundred and -- :
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%1 . contemplated to get $333, 000 So are you talking about | contract. But there was always a stormy relationship,

};2' + the net amount of having to pay that back? | 2 period. Butwe expected we'd have Dollar there. But we
i3 ,., A Inthe period of this contract, we would have 3 were hoping we didn't need them very much.

;4 had to pay back I believe, $375,000 if my math is right 4 Q You said that there were other sources of

%5 -7 $375,000 in this contract we would havc had to pay as 5 financing ot you said that you had others, six or scven.

Y6 " an - in these first two installments of this equipment. 6 Did that mean also, potential financiers? Who might they
i? _That would have come out of profits, working capital, the 7 have been? Do you know? Do you remember?

}'B " bank account. It's all the same money, profits 8 A Well, 1 had -- even 1 had gone ou.t to a couple

49 substantially. o of banks even out in Long Island and tried to arrange
10 Q So therc was no requirement to pay $1,500,000 10 things. It didn't go through but, I mean, there's a -

i1 - ~back during the period of performance on this job? 1 Q Did you know of any private financiers that

12 " A No, We anticipated that the final payments 12 might have been in the wings?

5‘3 were going out June '88 or later, 1 can't think, yeah, 13 A There were. I had contacts who could have heen
iﬂ - yeah -- June '88. And presumably, we would have been 14 brought in but unfortunately, we were in the New York

is using this equipment on further contracts or something 15 area and these were Connecticut development maoney, so
16 Celse. . 7 16 they were unavailable. Henry had all types of moncy.

11’3; i? Q Okay. Counsel brought up the question of legal 17 He's never had a problem of generally, finding people to
1‘3 : fees which she referred were earmarked under $100,000. 18 bankroll him. 1 don't know if they'd bankroll me, but |
I9 Do you acknowledge that we spent more than $100,000 in {19  think they'd bankroll him. I'll tell you one thing. |

'20 legal fees on this job? 20 know one person that bankrolled him to about $70-80,000
;ﬁl A Oh, no doubt -- no doubt about it. We spent a 21 on just his word, and that was me. I mean, 1 still have

22 ° lot more than that. 22 not been paid for those carly days.

B Q And do you recall the nature of those services 23 Q If I may -

24 and what they were spent on? 24 JUDGE JAMES: Mr. Marra, what I'd like you to

?5 :» A Well alot of it wa§ involving getting the 25 do is please confine your answers to the questions the
I ' ) Page 202 : Page 204
i ,1 . lawyers to help us break open some of these funds that we 1 attorneys are asking you.

32 thought would flow freely. That was required -- you have 2 THE WITNESS: 1will do that,

- |i3 .the normal contractual law that was -- Wlth all the L 3 BY MR STEIGBR. o

’4 ¢ contracts that had to be sxgned - 4 Q Mr, Marra, counsel mdmated -~ or tried to get

RS In fact, we -~ I don t remember if we had 1t ‘ 5 you to say that we spent more for building repairs than

6 budgeted in the payroll -—'111 the overall structure. We 6 was intended or established, I'm not sure. However, let
1‘)’ _even went out and hired s;omebody internally to help this 7 me ask you this question. With respect to the amount of
8 - area, to keep cost down -- Kevin Seraaj, who is a 8 building repairs that we spent, the costs that were

}9 contract person. And we had, you know, the normal 9  incurred on that, do you recall DCAA or Marvin Lichman
m Jawyers, We were doing business in New York City -- 10 questioning the amount that was incurred for this effort?
gli “south Bronx, the Bronx is an easy place to do business, 11 A That specific item I don't recall one way or

12 *it's not. 12 another. I honestly don't.

i3 Q Did any of the legal fees have to do with our 13 Q Okay. Do you know for a reasonable ccrtam’cy

}4 - concerns about not getting progress payments? 14 that we spent more than what the Government agreed to for
15 . A Yes. Imentioned that, yes. Opening up the 15 building costs -- building improvement costs?

16 _free flow of money. 16 A Idon't know it for a fact but I have to

,17 Q Thank you. . 17 presume they were pretty high expenses because that was a
;18 .. A Lawsuits and -- related to the contract, There 18 pretty tough factory we wound up in.

19 - were bundles of those. 19 Q Were you present at a meeting at DPSC on the

20 Q Now I was a little confused on one point. 20 Sth of Navember? I'm somry, the Sth of Seplember 1984,

?1 Counsel appeared to be putting words in your mouth, that (21  when Freedom asked for progress payments? A meeling

22 Dollar pulled out before the award of the contract. Is 22 attended by Captain Parsons? Do you recall that at all?

;23 that -- are you saying that' Dollar pulled out before the 23 A September '847

24 - award of the contract? I might not have heard it. 24 Q Maybe I can refresh your memory.

254 A I do not remember Dollar pulling out before the 25 A There couldn't have been any progress payment
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1 in September '84. 1 Mr, Marra to the first page of that memorandum, which is
2 Q Well, just hold your answer until you -- until .-~ 2 afew pages before 683. 4
3 1do the refreshing. PT-050A please, page four. 3 THE WITNESS: Yes. i
4 MS. HALLAM: 05087 4 BY MR. STEIGER: v
5 MR. STEIGER: 050A. FT-050A, we just had it. 5 Q Now does that refresh your memory a bit as to
6 It's a memorandum for the record. 6 that meeting? :
7 THE WITNESS: Give me the number -- FT? 7 A Yes. ?
8 MR. STEIGER: Yes, we'll give it to you. It's 8 Q And does it show -~ it doas show, of course,
9  document number 00683, 9 you were there. So I want to call your attention fo -
10 JUDGE JAMES: Page 6837 10  go back to the page I was ta]kmg about, 686, page 4 of
11 MR. STEIGER: -86. 11 the memo, and I'd like to key ycmr attention to the third
12 JUDGE JAMES: Page 6867 12 paragraph. . { -‘4
13 MR. STEIGER: Right. 13 A Yes,Iseeit. s
14 JUDGE JAMES: The Board has page 686. But 14 Q And do you recall the circumstances under which
15 that's in FT-051 in the compilation I have, 15 Captain Parsons said that Freedom could receive 100
16 MR, STEIGER: Okay. Then I stand corrected. 16 percent of the progress paymenf, of allowable costs?
17 Itis FT-05t. Excuse me, your Honor. I suggest we press 17 That's a long time ago, Mr. Marra I understand.
18 on because Mr. Marra has some personal business and is 18 A Yeah, I lmow, Iknow what's in the front of my
19 not available tomorrow, If it's all right with the other 19 head but my head is not that clear. I'm going to say 10
20 -side and yourself, : 20 be an 8-A eligible small busme.ss type thing, but [ don't
21 JUDGE JAMES: It may not be because the other 21 remember. Idon't— I think if’ You show -- well, I know
22 side wants to continue examining the man in effect, as 22 we had asked for 100 percent m quite a few of the
23 their 23 proposals. And I thought it was a question of if we
24 witness -- 24 could demonstrate need -~ I thnught Ican't--need, I
25 MR. STEIGER: Yeah, I understand thiat. That's 25 don'tknow. That'sit. N
Page 206 4 Page 208
1 why I'm saying it now. 1 Q If you don't remember, you don't remember. 1'd
2 JUDGE JAMES: - with further direct 2 like to go back for a minute to a letter referred to by
3 examination. So all I can say is that you attorneys work 3 counsel, Rule 4, Tab 13, I'd Iﬂce to put this in
4 out when you want to bring the man back. If you don't 4 perspective, ﬂ )
5 want to bring him back tomorrow, bring him back some 5 A Which one? . ;
6 other day when he is available. 6 Q It's Rule 4, Tab 13, whlch is -~ I don't know - |
7 MR. STEIGER: Perhaps it's a good time to break 7 if you'll be able to find it again, X
£ with him if you are poing to -- because you haven't 8 MS. HALLAM: The red book :
9 started your direct testimony yet. 9 MR, STEIGER: The red- book
10 MS. HALLAM: Okay. What time is it? 10 THE WITNESS: Ididn’ tgo to law school. Thdnk
11 MR. STEIGER: It's already a quarter after 11  you, ves, |
12 5:00. I'm finished in a few minutes, 12 BY MR. STEIGER: .
13 MS. HALLAM: My car's in a ot that they say 13 Q [ call your attention to. the first page and ask
14 they lock at £:00. 14 you to tell us what kind of private financing you were
15 MR. STEIGER: Well, I'm only going to be a few 15 asking for here? What are vﬁc talking about herc?
16 more minutes unless you know, you have re-direct. 16 A Let's get accurate. 1'm not asking for it
17 JUDGE JAMES: You're doing re-direct. She may 17 here. This is Mr. Thomas' letter.
18 have some re-cross that's going to be very brief, 18 Q All right. Whatever yr;)u're doing. Use your
19 MR. STEIGER: Thank you, thank you. 19 own words.
20 BY MR. STEIGER: 20 A Henry was asking for csscntlally 95 pereent of
21 Q Okay. Just a few more questions. 21  all costs under the contract, -
22 A Yes. 22 Q What do you mean, Hénry was asking? The
23 JUDGE JAMES: Okay. You have a question 23 contract didn't say that? \ !
24 pending then on page 686 counsel? 24 A At this point, the ceililjj -
25 ~ MR.STEIGER: Yes, actually I wanted to refer 25 Q December 26, 1984, Mr, Marra.
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‘1 A At this point, | Lhopght we had the ceiling up 1 MR. LUCHANSKY: These are the original Rules

125 ‘to thirteen in the contract - 2 4s, your Honor.

03 Q 1 can't hear you. 3 MR. STEIGER: Well they're not the originals.

?’4 A lthought the cciling was thirteen -- 4 They're the supplementary originals, Bruce.

i5 I, ‘;Q No, no. We're talking about the progress 5 MR. LUCHANSKY: Oh, sorry.

I;‘lﬁ _jjaymcnt'perccntagc, - . 6 THE WITNESS: Y¢s.

,;7 A I've got a blank here, really. If the question 7 MR. STEIGER: Well, we're going to have 1o wail
“8 is - I know what we're asking here. We're asking for 95 8 for your Honor.

-".:_9 .percent of all costs. That's what we're asking. 9 BY MR. STEIGER:

w Q Didn't the contract, didn't the contract call 10 Q Now, Mr. Marra, do you recall the circumstances
11 _ for 95 percent progres§ payments? 11 under which you wrote this letter and what its purpose
1'2 © A It called for 95 percent, but 1 thought the 12 was?

13 limitation was -- 13 A Well, looking at the letter, yes. 1 would

14 .  Q Ididn'task you about any limitation. o 14 believe so.

15 A Tt called for 95 percent, yes. 15 Q Would you speak up, sir?

16 . Q Okay. And what is the amount of working cap -- 16 A T would believe I remember the circumstances.

i_q "of private financing that we are advising the Government 17 The circumstance is by December '85, Freedom was in a
ié % Js needed by this letter that you signed? 18 delivery mode and we were expecting that the invoices
ff) 27 A The balance of the costs -- 5 percent. 19 that we were billing were going to get liquidated at the
20 Q Give me the amount. 20  82.6 percent rate, as we believed was negotiated and now
"2.1 A $748,000. 21 they were getting liguidated at the 95 purcent rate. And
22 ~ Q What is the net amount? 22 that's what provoked this letter, I've got to believe --

2{3 ~ A It's $415,000 after depreciation. 23 reading it.

24  Q So this whole letter involves $415,000 worth of 24 Q So where did this 82.6 percent rate come from?
2@'_: financing. Is that right? 25 A That again, is the backup sheets in the budget,
g ' ‘ Page 210 Page 212
.: }1 A What is involves is that Henry is saying, "Hey, 1 backing up the integral part of the memorandum of

2 Tonly need $415,000 of financing.” Yes. In simple 2 understanding that we went through this morning.

?? language, yes. 3 Q Okay. May I call your attention to one of the

4 Q Okay. What was thc amount of the contract? Do 4 exhibits of your letter? The one which is an extraction
{5 . you remember? 5 of E-512.3 of the DAR.

6 A $17,000,000. 6 A That'sit. Thatisit.

7 % *+  Q So we're talking about $415,000 of financing on 7 Q What is it?

;& a8517,000,000 contract. Is that what we're talking about B A ‘This letter is an extraction of that -- those

9 . in this letter -- is that what Henry is talking about in 9 backup sheets to the memorandum of understanding, circled
10 this letter? 10 826.

11 A Yes. 11 Q And what does that show with respect -- I'm

12 31 Q Thank you. I'd 11ke to call your attention to 12 sorry -- what is it? ,
f3 F-114. 13 A 82.6 percent liquidation rate. |

}:1 LA ‘What color? ; 14 Q In other words, if we run down the line on the
15, Q Good question. We'll get it for you in a 15 left of the profit rate that had been negotiated. If we

%6 _second. Okay. Does everybody have it? 16 look at the progress payments that was called for, that
1‘7‘ " A Idon't . 17 is the rate you come up with?

18 Q Do you want to help him, please? 18 A Exactly.

19 : JUDGE JAMES: 1t's in your volume five. Well, 19 Q So did you ever get an answer to this letter?

20 M. Steiger, I don't believe there are any F series. The 20 A [ don't remember. The answer was obviously, no
21 original series is just simply numbers in the 21 because we didn't get --

22 . Government's Rule 4. Tlhieir exhibits are G numbers. Your |22 Q The answer was, [ don't remember. One more,
23  exhibits are FT numbers. Are we referring now to your 23 your Hoenor, one more.

;24 supplementary Rule 457 Okay. 24 During the course of your examination by
25 MR STEIGER: Supplementary Rule 4, yes. 25  counsel, you were asked whether or not there were
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Page 213
specific references during the negotiation session as to
whether progress payments were to be paid on the direct
costs that were agreed to.

She even said she would stipulate as to the
first part but was guestioning you as to whether or not
that meant that progress payments would be allowable,
May I call your attention to F-078. It's -77
and -78. Let's look at -78 first. It's our
supplementary Rule 4 file, F-78. Who is Ms, Rowles? Am
I pmnouncmg == do you know if I'm pronouncing it right?
A Rowles, '
Q Rowles.
A 1 never met the person but --
Q Do you know who she was?
A By title here -- I know nothing more than is
writtcn here as a title,
" Q Okay Let's go back to the exhibit nght
behind it.
A Thave none,
Q Have you ever seen this document?
A 1don't have any exhibit behind -- you're
talking F?
Q I'm talking about one behind jt 77, F-77.
JUDGE JAMES: Behind it means before it,
THE WITNESS: Oh
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MR. STEIGER: Before it. I'm sorry -- before
it. : R
- BY MR, STEIGER:
- Q Have you ever seen that document? Is it

familiar to you?

A It's not ringing a bell, no. It's not,
honestly.

Q Ican't hear you.

A It's not ringing a bell. I'm sure ['ve seen it
but I don't remember it.

MR. STEIGER: Okay. As I promised, sir, I am
finished,

JUDGE JAMES: Any recross by the Government?

MS. HALLAM: No, your Honor.

TUDGE JAMES: No? All right. Then let's
adjourn for the day. We're off the record. We'll
recommence tomorrow,

(Whereupon, at 5:30 p.m., the hearing was
Tecessed, to reconvene, Tuesday, May 16, 2000.)
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