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] BEFC THE
. ARMED SERVIGES BOARD OF CONTRACT ADPEALS 1 PROCEEDINGS
.2
R 2 (9:30 am))
In th=s matrnar of: : 3 JUDGE JAMES: Let the record refiect that this
1 Appeal 5f; - ) ASBCA No. 43965
, FREDOf Wy, ne, - 4 is day thres in the hearings of Freedom, New York, Inc
. Coutracr No. J
P DLALZE-85-C-0551 ] 5 ASBCA docket number 43965.
6 Mr. Thomas, please be seated. Rerember you are
Klogs Councy Crimimnal Court Bullding
120 Schermerhorn Straet 7 a_]_ready under oath.
.8 Brooklyn, New Yerk
‘5 : 8 THE WITNESS: Yes, your Honor.
Wednesday, May 17, 2000
1 5e36 am 9 MR, LUCHANSKY: Thank you, your Honor.
I TR—— f 10 Whereupon,
132 DRAVID W. JAMES, Adminlstrative Judge 11 HENRY THOI\J.AS,
g  OEEERRANCES: . 12 the witness on the stand at the time of the recess,
i For the Sovermment: 13 having been previously sworn, was further examined and
L5 EQE‘SEEENSSS;?;MEE?ESJ: Philadelphia 14 tCStiHEd as fO”.OWS:
Te Toa nee Loglenica Agancy 15 DIRECT EXAMINATION (resumed)
]}7 Fhiladelphia, PR 19111 16 BY MR. LUCHANSKY:
" Por the Appallant: 17 Q Mr. Thomas, yesterday we talked about your
» NORMAN A. STECGER, E3Q. 18 providing Mr. Liebman with a newspaper article about
2 66 Woren viorane b eies 19 Dollar Drydock at the post-award meeting of December 14,
2 Foskuilie Gentre, WY 11570 20 I'll ask you to take a Iook at FT-73, Bates
22 3:?%;??1:;:&;553:;\. 21 stamp number 00959 and tell me if that's the article you
%3 S:nsg\if.; E;iifizs\gst:eet, Ath Floor 22 pI'OVidCd to Mr. Liebman.
11 Balrtinore, MD 21201 3 23 A No. This is just Liebman's notes.
25 !'g 24 Q If you'll look at the last page, 00959.
. 25 A Yes, this is it. Yeal, this is just part of
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1 I NDE X .
, I his notes.
, 2 Q Mr. Thomas, we were talking yesterday when we
3 WITNESSES DIRECT CRO3S BREDOIRECT RECRGSS . .
_ —_ 3 3 adjourned, about Mr. Liebman's January 4, 1985, proposed
4 HENRY THOMAS, JR. 444 s . . .
. 5 4 suspension letter and the DCAA audit report that it was
‘ = 5 based upon.
4 EXHEIBITS . . . .
- 6 Now the audit report which is found in the
tumbar ‘ Idencified Recelved B . .
. e 7 record at government's Rule 4, file 15 characterizes all
s 8 of Freedom's costs as unbooked. Were all of Freedom's
. 9 costs unbooked?
o 10 A No. Absolutely not.
y 11 Q When the anditors came out to look at Freedom's
L 12 records, did they even ask to look at the books?
y 13 A No, he didn't. No, that's the problem.
- 14 Q When you leamed about this alleged problem
15 15 what did you do?
T 16 A Pat Marra and myself grabbed the books,
18 17  literally, heavy books like these and marched them down
i3 18 to Marvin Liebman's office, That's the snowstorm Pat was
1 19 talking about that he remembered going through. We
2 20 carried those books down there and put them on Marvin's
22 21  desk and said, "We got this report that says unbooked.
22 Here they are in the books here." Marvin looked -- he
i 23 says, "I'll send DCAA back out again."
25 24 Q And was an additional audit performed once they
25 now had the books?

Ann Riley & Associates (202) 842-0034

Page 442 - Page 445




FREEDOM NY:

Wednesday, May 17, 2000 Condenselt™
Page 446 . . Page 448

1 A Yes. But they had the books all along. I 1 days. '

2 mean, the books were available all the time. 2 So therefore, when the progress payments didn't

3 Q I understand. Now that you've pointed out to 3 come, the interference, that was the interference right

4 them, "Look we have the books. The costs are here. You 4 there. By not giving confirmation or making the payment.

5 didn't ask for them before," did DCAA now come out again 3 Q Well, let me ask you, would Mr. Liebman at

6 and this time, leok at the books? 6 least confirm the fact that the Government was supposed

7 A Yes. Right. 7 to be making 95 percent prog‘rcas payments on costs

8 Q Did that take additional time? 8 incurred?

9 A More more time. o A No. He refused to say that they were going to .
10 Q 1 want to move on to another topic, Mr. -- 10 make 95 percent progress payme.nts when we said they were
11 JUDGE JAMES: Before you do, could I just raise 11 going to be made. He kept telling them that he was going
12 one question, Mr. Thomas? Where was your plant located |12 to make -- he would make a payment once there is direct
13 at that time? We're talking about the end of 1984, is 13 labor and raw materials were in:curred, then he would
14  that right? 14 epply a rate and based on some rate, he would then
15 THE WITNESS: This is early '85. We're in the 15 calculate what I'm doing. And we were saying something
16 1600 Bronx Dale Avenue in the Tremont section of the 16 totally different. '

17 Bronx. 17 We were saying that it's based on the incurred
18 TUDGE JAMES: All right. Now, how far from 18 costs that's on our books and records, and submit it to
19 that was the DCASMA office with Mr. Liebman? 19 him in a progress payment. That's the deal, not some
20 THE WITNESS: They were in Manhattan on -- [ 20 rate. We had no rate in our contract.
21 think, Verrick Street. I would say you could get down 21 Q Okay. Did Freedom receive a call from Michacl
22 there in about 25 minutes, 22 Durso of Dollar Bank, at or about the end of December
23 JUDGE JAMES: Okay. Go ahead. 23 19847
24 BY MR. LUCHANSKY:. 24 A T'd say it was in the - yes, around the mid -
25 Q Mr. Thomas, I want to ask you about financing 25 yeah, at the end -- near the end. I'd say around the --
Page 447 . Page 449

1 and your attempts to get financing at or about the time 1 after the post-award conference, And Mike asked the

2 that Mr. Liebman sent his proposed suspension letter 2 question of, "When are you going to incur direct labor

3 claiming that Freedom didn't have adequate financing and 3 and raw materials?" And we answered him in whenever the

4  was financially unstable. 4 cash flow said. I think it says one in May and another

5 You testified yesterday about some of the 5 one in March or something like that.

6 efforts you'd made -- some of the people you'd talked to. 6 Q Was that strange to you -- that be would be

7 Did Mr, Liebman interfere with Freedom's efforts to 7 inquiring about that? '

8 obtain financing with people? 8 A Absolutely. Well I mean, it was strange but

g A Everybody. Yes, he did interfere, 9 the point was we told him when we were going to do it.

i) Q How did he interfere with those efforts? 10 Q Did you realize at the time, why he was asking

11 A Mr. Licbman, who is the contracting officer who 11 about that?

12 is designated by the PCO, Barkewitz, refused to confirm 12 A No. I found out later what it was.

13 what the agreements reached were. He refused to tell 13 Q And what did you find out later on?

14 them that the cash flows and the memorandum of 14 A Mike told me that a call had come in from the

I5 understanding that was signed by Tom Barkewitz and 15 Department of Defense to Dollar. He was called in and
16 myself, and those cash flows, was the, in fact, the deal. 16 but the call was that -- "Where is your," -- this is the

17 I was giving the cash flows to everyhody saying, "Here it 17 Department of Defense is asking them -- "Where is the
18 is. Here's the contract," -- giving everybedy a 18 $7.2 million letter of credit that was for this

19 presentation, 19 contract?"

20 Pat Marra was giving Dollar, Noel Sicgert, 20 And Dollar responded that, "Henry Thomas and
21 everybody, this presentation as to here's what we've 21 Pat Marra have come in here and given us cash flows and
22 done, this is what it means, these are the cash flows, 22 it says it's only $2-3 million they need with, you know,
23 here's our progress payment. All you have to do is 23 with the equipment total." And they were told, "Oh, no.
24 Liebman is obligated to pay us, I was saying, in five to 24 That's not it."

25 ten days. Pat Marra was saying they'll do it in about 30 25 They were further told that when they said, .
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I1 "Well, we're waiting on a progress payment S0 we can open | 1 when you got to Mr. Lanza's office?

{2 ~up Henry's bank accounts. That's what we're waiting for 2 A All right, Dick Lanza already had the cash

}3 ~-over here, Dollar." And Liebman says, "Well you don't 3 flows. Pat Marra had already briefed him and his stafl

:4 have to wait, for that because progress payments are not 4 on what this was about. And he says, "Okay, Henry, who
‘5 going to l;é paid until direct labor and raw materials are 5 do I talk to to confirm all this at the Governmuent?" And
26 - incurred." That's what triggered that phone call. 6 1 wanted him to -- I believe I called ~- knowing the

57 S Q Okay. Now, Mr. Thomas, you said that Freedom 7 story at this time of what Lichman was saying and whal
.8 made efforts to secure financing from Broadway Bank. & happened I tried to call Philadelphia,

?9 A Right. ' 9 Philadelphia told us that you've got to talk 1o

iO Q Can you tell ;e what Freedom did in that 10 Liebman. And when Lanza heard that he says, "Okay, {in
l 1 regard? Let me ask riiore.speciﬁcally, did Freedom reach 11 What's his number?" He called, we called, | called tried
12 an agreement with Broadway Bank for Broadway to provide (12  to get Licbman on the phone and told him that ] had Dick
i3 financing? 13 Lanza--

i4 A Yes, we did. Yes, 14 Q Let me ask you, were you both on the phone

-15 Q What kind of fmancmg did Broadway agree to 15  together?

16 provide? 16 A No. I was in Dick's office. I got on the

17 A Contract financing. 17 phone and --

i8 Q Were any documents drawn up to secure thlS 18 Q Okay. So he was sitting there next to you and

{9 " financing? 19 then you got on the phone and called Mr. Liebman?

20 A Yes. What happened is -- 20 A Yes, AndItold Licbman I was at Broadway Bank
21 Q What was drawn up? 21 and I wanted him to confirm the cash flows that we had
gz A Contract financing documents, One of my 22 that Pat Marra had just talked to the -- briefed them on,
23 attorneys, Albirri, had worked that out, Freedom had 23 And Liebman says, "I'm not doing that. I'm not
24 borrowed money from Broadway Bank in '80/'81, when we |24  telling them what you want me to tell them.”

25 were doing school lunches. And they were one of cur big 25 I was floored. 1 was embarrassed. | tried to

T : Page 451 Page 4
:1  banks that financed our contracts. 1 circumvent that by going to Philadelphia to get them to
52 ‘ So this was a contract that we knew Dick Lanza 2 confirm it. They said you've got to talk to Liebman for
{3 was jnterested in. He gave us a great rate, So we were 3 this process because he wanted to talk about assignment
-4 very fine with that, Dante called me up and said, . 4 of claims and the procedure for assignment of claims. He
'5  "Henry, I got the papers ready. Take these over to Dick ‘ 5 wasn't even sure we had the right form for the assignment
{6 Lanza," and -- ‘ - 6 of claims.

!'{ Q Now, the document, do you remember what the 7 Q Now, I note that F1-87, that assignment of

18 document was that you were taking over to Mr, Lanza? 8 claims was already sigoed or is signed by you. When did
9 A Yes. Ibelieve it was an assignment of claims. 9 you sign that document? Was that before or at Mr.

10 Q If you look at FI-87, is that the agreement 10 Lanza's office? .

11 that you took up to Mr. Lanza? 11 A Isigned -- I had to sign it in front of Dante

12 A FT7 Wait, okay. 12 before - I had to sign it because he had to notarize my

13 Q FT-37. 13 signature before I left.

14 A Yes, thisisit. Right. Well, yeah - 14 Q So you took it up to Mr. Lanza all signed and

15 assignment of -- yes. This is it. 15 ready for him to sign?

16 Q Now the cover letter is from Dante Albirri to 16 A All ready to go, right. All he had to do was

17 Mr. Lanza, dated January 17, 1985, and that covers a 17  just agree, because he has to get the Government -- he

18 notice of assignment behind it. |18 has to get the Government's signature, he does.

19 A Right, 19 Q Was Mr. Lanza willing to provide financing on

20 Q Did you personally -- Is it your testitmony that 20  behalf of Broadway Bank to Freedom, afier that phone

21  you personaily took this cover letter and the document 21 call?

22 behind it up and hand-delivered it to Mr. Lanza? 22 A After that phone call, no. No, no. He could

23 A Yes. I took it over, there, 23 get no confirmation from Philadelphia and he couldn't get
24 Q You said "over" and I guess that's more 24 any confirmation from Liehman,

35 accurate since he's in New Jersey. Okay. What happened |25 I was totally embarrassed at this point. I
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] just dropped the issue. [ walked out of there and I tell | we didn't give him the rent payment. When I didn't give
2 you right now, I think Dick Lanza -- I've would never 2 him the rent payment because 110 Pragress paynient came.
3 have borrowed money from them again. I was too 3 Richard said, "Okay, Henry, if you want me to finance
4 embarrassed to even go back and even say anything to him. | 4 this you have to be in a default mode." And he and [
5 Q So, Mr, Thomas, you said yesterday, that you 5 eptered into some agreement about what my rights were or
6 also talked to Richard Penzer about the possibility of 6 not my rights were -- as far as some document we signed.
7 i)roviding financing to Freedom. 7 But we shook hands on you are now -- he is now entitled
8 A Yes. 8 to 24.9 percent default rate as of that point.
9 Q When is the first time that you discussed the 9 Technically, I had not hopored the lease
10 possibility of financing with Mr. Penzer? 10 because I had not given him the'money that's called for
11 A Backin September of '84, when we entered into 11 in the progress payments, so even though we were still in
12 the lease agreement. 12 the building, Richard was now hnanc'mg, but at a
13 °  Q What did you discuss with him at that time? 13 different rate, N
4 A Well basically, I wanted to know more about 14 Q At that point, what costs was Mr. Penzer
15 Richard as far as his endeavors as buying and selling 15 financing?
16 buildings, leasing buildings, did he also lease 16 A He financed the building;_ rent, the taxes, the
17 equipment? What washis involvement? 17 electric, the heat, the Conn-Edi§pn, everything, the
18 He says as long as it was involved with & 18 insurance. ’ 1
19 building that he was involved in, and it was going into 19 Q And are those costs that you had expected to be
20 -his building and enhanced his income strength, he would 20 paid through progress payments?
21  be happy to accommodate. But he has to verify that 21 A We had billed it in prog{éss payments and it
22 everything - and check it out. 29 hadn't come so those costs had =- the lights were on.
23 Q Now, at that point, were you seriously pursuing 23 They didn't go off, The heat whs going. It didn't go
24 obtaining financing from Mr. Penzer, in September? 24 off, This is winter. The insurance was on the building,
25 A In September? No, no. 25 people were in there. If someone had gone in there and
Page 455 , Page 457
] Q ‘Did Mr. Penzer verify with anyone before 1 fell down the stairs, Freedom didn't have it covered.
2 providing you with -- Before agreeing to the lease, did 2 Penzer had to coverit. .
3 he verify with anyone at the Government about progress 3 So 1 knew what I - yes, I entered into a deal
4 payments, whether this was a contract that they expected 4 that Penzer -- okay, here's what we're going to do.
5 would have progress payments, that sort of thing? 5 We'll shake hands on this deal here. Here is the
6 A Yes, he did, He did dve diligence because 6 document you need for legal coverage let's say, 10 make
7  there was a -- everybody knew that there was this 7 sure that since I'm already -- 1 was already fghting with
8 squabble between Freedom and the city so -~ 8 the city on one building -- being evicted because of the
] Q Mr. Thomas, I just want to know -- 0 1984 Hunt's Point mess. Richard and I agreed that I
10 A What he did was, he called Philadelphia. He™ - 10 wouldn't give him any problems here.
11 called Captain Parsons, who was the point person. Col. i1 O Did you later approach Mr. Penzer again, but
12 Lolley, and Richard Penzer did a serious due diligence on 12 this time to provide more ﬁnauting for this contract?
13 why should he give this. Really it's a multimillion 13 A Yes.
14 dollar building to Henry Thomas here. 14 Q Approximately when was that?
15 And when 1 told him my plans he called down 15 A Right after -- sometime in lale December. I
16 there, confirmed the whole IPP program for long-term, and 16 remember that I said to Richard, "Okay, it locks like I'm
17 e agreed on giving us this building on a long-term 17 going to have to do this. I can't seem to get this guy
18 basis, based on the fact that we were in this IPP program 18 in gear in New York, He's got his foot on the brake and
19 and we were negotiating for this contract. 19 I'm not sure why. But I've got to get this thing moving
20 Q Now moving forward to -- Well, can you tell me 20 -- we've got to get this thing moving." And Richard
21 generally, when you then contacted Mr, Penzer again? 21 agreed to say, "Well, okay Henry, I need to confirm all
22 A Yes. Richard and I -- 22 this stuff but I don't know what to do here.”
23 Q Just tell me when did you talk to him again 23 Q What financing did you ask Mr. Penzer to
24 sbout the possibility of his providing financing. 24 provide at that point, or whether he'd be willing to
25 A Okay. Well, it had to happen at November, when ~ * |25 provide? ;
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1 A 1said -- 1 told him I would need equipment 1 ] want to ask you now about Zeb Robbins wha's,
'2° financing as well as contract cash flow financing. He 2 Zeb is his Hebrew name. William is his English name. 1
'3 ‘says, "Henry, if what you say is true I'll do it."” 1 don't know which way it appears in the record.

:4 " Q And what do you mean, "If what yqﬁ say is 4 Mr. Robbins - You had mentioned Mr. Robbins as
"5 true?" What specifically, were you saying to him that he 5 another potential source of financing.

.6 “wanted to confirm? , 6 A Yes.

i7 A That the Government is obligated to pay 95 7 Q Had Mr. Robbins been involved -- and you

18 percent of these costs. And my obligation is 5 percent. 8 discussed some discussions you had with him back in the
?9 Now the fact of the matter that if we paid it all ~- it 9 MRE-3 contract, about providing some financing.

j0  still did not relieve the Government from making their 10 A Right,

i_l payments. So they are obligated to pay it. 11 Q And he expressed an interest at that time,

12 Q Okay. Now Mr. Penzer obviously knew at this 12 correct?

i3 point that Mr. Liebman wasn't paying yet -- 13 A Right.

i4 A Oh yes, he knew it. He couldn't understand 14 Q Did you approach him now again, during this

15 why. He didn't understand why they wasn't paying. 15 time period, January of '85, to ask whether he was still
16 Q So did Mr. Penzer, to the best of your 16 interested in providing financing?

17 knowledge, make any efforts to confirm with Mr. Liebman, |17 A Yes. I called Bill/Zeb out in California.

18 whether progress payments would be forthcoming? 18 This is the same person I had called in an emergency to
19 A Yes. What happened was he says, "Take these 19 run up to Seattle and buy the retorts, which he did. And
20 cash flows to Walter Friedman, which was one of his 20 1 told him that I wanted to execute the equipment lease.
21 executive vice-presidents. I sct up a meeting, and we 21 I needed him to buy the equipment and again -- and I tolc
i_’z went in front of Mr. Liebman and I got embarrassed again, |22 him the cash flows and that needed. to et him online,
23 Mr, Liebman refused to tell Walter Friedman 23 that Doltar Drydock was running flaky on me. And he
24 that this is the deal. He refused to tell him that he 24 says, "Okay, fine Henry. I need to confirm this."

25 was ready to - that he was obligated to pay 95 percent 25 Q Did you ask him about both equipment financing

; | Page 459 Page 4
il progress payments. He kept saying that he's not going to 1 and contract financing?

12 pay anything until direct iabor and raw materials and 2 A Yes. He was already doing equipment financing.
‘3 this rate and I got up and I said, "I don't know what to 3 Now I wanted him to do the cash flow financing.

4 say." ) 4 Q Well, the equipment financing he was doing was
5 Richard Penzer -~ when we got back and Friedman 5 for the retorts he had purchased in connection with

i6 said "This was a total waste of time," Richard threw his 6 MRE-3, on your behalf.

¢7 hands up and says, "This is absurd. I don't know what to 7 A Right. And they moved right over with me {rom
8 do here." And he wanted to sell the building. 8 my Walsh Healey qualifications. I couidn't let that

‘9 Q Okay. And that mécting yout just described with 9 equipment go. I had to keep it going.

10 Mr. Liebman and Walter Friedman, that was one that you 10 Q So you were still leasing that equipment from

11 attended? 11  Mr. Robbins?

iQ A Yes, | was there and Marvin Licbman was there. 12 A Oh yes, yeah.

i3 Q And after that, was Mr. Penzer willing to 13 Q And now when you approached him, were ym_[a

14 pravide any contract financing or equipment financing? 14 approaching him about financing the new production

15 A No. At that point, Richard says he was just -- 15 equipment for MRE-57

16 ~he wants to get out of the deal. He felt that the whole 16 A Paying for the -- that's right, the Koch

17 thing that I had told him about this IPP and all this and 17 machines, the Do-Boys, and everything else that [ had

18 - the whole thing was working -- was nonsense because the 18 negotiated with Philadelphia. And I told him how we do
139 Government's not honoring it. 19 this is, the $333,000 represents say, 20 percent of the

20 He put the building up on the market and enter 20 cost. And ] showed him where I could guaraniee automa
211 Kurt Witteck, the new landlord. T mean the guy wantedto |21  buyback of the equipment at an 80 percent rate in the

22 buy the building. So I had to waltz Kurt through this 22 event there's no follow on contract, that the equipment
23 whole thing, 23 suppliers will buy it back.

24 Q Mr. Thomas, we're going to try to narrow the 24 Q Did Mr. Robbins express any concern about

25 questions and answers just a little bit. 25 financing the equipment?
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1 A “No. “That was no problem. 11 Q Mr. Thomas, when you were discussing Mr.

2 “'Q And why s financing the eqmprnent no problem" 2 Robbins - the possibility that Mr. Robbins would provide
3 A Because it's self-collateralizing. 3 this equipment ﬁnancmg and contract financing, did you
4 7 Q Self-collatereh‘ng meaning, collateralized -- 4 give the cash flows to Mr. Robbins for his review?

5 the equipment itself collateralizes the obligation? 5 A Oh, absolutely. He dida  complete, complete

6 A Ttself, nght Tts value of the equipment 6 due diligence. Hehada lawyer/accountant, Backarach,

7 self—co]laterahzes it." Tt's like a car. 7 sit with Pat Marra ‘and | go over everythmg They brought
8  Q Okay. And sothe Government had agreed to pay 8 in another puy. They went over - gverything,

9 $333,000 towards the $1.5 million of production 9  Q Sohe reviewed the cash flows?

10 equipment, and the equipment would collateralize that 10 A Yeah. Everything was approved to his

11 obligation for a lender. ’ ' 11 satisfaction.

12 A He'd buy it. That's right. That's right. 12 JUDGE JAMES: M. Thomas frequently in the

13 ‘Right. |13 1ast hour you've menhoned oas]‘J flows that were shown 10

14 Q And then you just referred to a buyback 14 this financier or that financier. And ['ve seen many

15 provmlon - 15 editions of cash flows, so“my qﬁestion is which cash

16 A That was additional security. That was a 16 flows are you talking about? What date?

17 parachute ‘let'me $ay if like that, 17 ' THE WITNESS: The last set of cash flows that
18 Q "And just explain very briefly. What'do you 18  was attached to the memorandum of understanding.
19 mean by a buyback provision? What does that mean? 19 JUDGE JAMES:" 50 the No_irember 6, 1984 cash

20 " A" Well, it's not something that's conumon. It's 20 flows.

21 soimething that's -- 21 THE WITNESS: nght, those

22 Q Just, please explain specifically what it is 22 JUDGE JAMES: You had a copy of that?

23 and how it secures the obligation for the lender. 23 THE WITNESS: Yes, absolutely

24 A Okay. The manufacturer, by entering into a 24 BY MR. LUCHANSKY:.

25 buyback agreement, is saying that [ put so much faith in 25 Q Mr, Thomas, you said that you had 2 copy of

- Page 463 o Page 465
1 this equipment that in the event something happens, I 1 those cash flows, 'corr'eet?' “ S
2 will purchase it back from you. 2 A Yeah, right. Yes., p
3 Q Meamng in the event of default or sometlung 3 Q Was a copy also made fo;r Mr. Marra?
4 like that? ~ 4 A Yeah, oh yes. We gave everybody copies of
5 A For whatever reason, right. I have so much -- 5 those. That's the deal. And that's the deal. Thet's
6 I'mnot trymg to push this out here as a one-way trip, 6 the thing we gave to Dollar Drydock, we gave to Dick
7 you know, it's yours and after you get it don't come 7 Lanza. We gave it to Richard E'enzer We gave it to Zeb
8 back™ We have so much faith in it that we know that this 8 Robbins. Igaveitto Warren Rozen. That's the same
9 is valuable eqmpment, we will give you in one year, if 9 thing that Randy Gross got. Et{en though when they got

10 that's what you want, 80 percent of the value of that ‘110 them, we were late -- as far as everything's got to be

11  equipment, Now that's something that's not normal. 11 now shoveled, you know -~

j2  That's something I negotiated. You don't find this - 12 Q Thank you. Okay. Now after Mr. Robbins

13 that trick in every deal. 13 reviewed the cash flows was he satisfied, on paper at

14 Q- ‘And what equipment is it that you had 14 least, with how the contract was supposed to work?

15 negotiated this buyback provision {or? 15 A Yes.

16 A All my equipment. That's one of my standard 16 Q Was he willing to prov1de ﬁnancmg at that

17 methods of negotiation. 17 point, however? _

18~ Q Which consisted of what? Was it the Do-Bay 18 A Yes. o .*[

19 equipment you had talked about before? 19 Q Right, Right after he reviewed the cash {lows,

20 A Do-Boy, the Koch, 8 & B conveyors, and 20 willing to provide it? ;

21 everybody else I deal with, 1know how -- T know how to |21 A No problem.

22  handle -- that's my end. 22 Q Was there anything else he needed to do before

23 Q I'm just asking for the benefit of the Board 23 he was willing to sign on the dotted line?

24 and the record. 24 A Yes.

25 A Allright. Iunderstand. 125 Q What was that? o
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j 1 A He had to confirm and with Philadelphia, the 1 dollars are available. Will you please confirm this
i2  same way he had to confirm with everybody before he 2 deal?

3 bought the rotor mats, that this contract was real. It 3 1 set up the meeting with Marvin, told him that
‘4 was in force, It was this, and he did. . 4 ] was bringing down Clarence Stanley, from Citi Bank an(
.5 Apgain, we were referred back to Mr. Liebman. [ 5 we went down to Varrick Street at ten o'clock one day ane
.6 get on the phone - ‘ 6 we was waiting, waiting, waiting. Marvin says he's busy.
37 Q Okay. And tell me about -- you were about to 7 He can't see us.

‘8 say, get on the phone. Tell me the scenario. You are in g Q Had you already set up that meeting with him?

.9 the same room -- 9 A Yes, we had.

10 A I'min New York. 1 make a conference call. 1 10 Q Okay. Go on.

{1 get Zeb Robbins on the phone. 1 call up Marvin Licbman 11 A We left, went to lunch, came back after lunch.
i2  and I says, "Marvin, | have Mr. Robbins on the phone. 12 Marvin's busy. He can't see us. So I said, "This i3
13 He's the one that helped me out with the rotor mats 13 nonsense." I'm embarrassed now because Clarence says,
i4 before. He's the one that's provided me financing. 1 14 "I've got to get back. Ican't be up here."

15 need to confirm -- he needs 1o confirm with you some 15 I go to the commander's office and says,

'16 questions. Would you please talk to him?" 16 "Listen, Marvin, I've got a banker here whom we had an
17 And the {irst thing Marvin asks is, "Are you a 17 appointment at 10:00 o'clock, Marvin's not available."

18 bank?" And Zeb said, "No." And I think the phone call 18 So the commander puts me in the commander’s

19 "‘ended. 19 conference room. Clarence and I are sitting in there.
20 Q Okay. 20 Ten to fifteen minutes later in comes Marvin and whereas
21 A It was something like that. It was, are you a 21 we're sitting at this end of the table Marvin comes
22 bank and the answer was no. 22 through that door and sits way at the other end of the
23 Q Was Mr. Robbins willing to provide financing 23 table. And I'm telling Marvin, "Marvin, this is Clarence
24  after that phone call, at that point? 24 Stanley. He's here to confirm to you that -- I mean,
25 A The only thing he was willing to do at that 25 we're here because we want you to confirm that this is
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"1 point was that the equipment I had in there -- he was 1 the deal. That you're going to put 95 percent, we're

'3 willing to leave it in there. But he wasn't willing to 2 going to do 5 percent. And he says, "I'm not telling him
I3 do anything until he could get some confirmation as to 3  what you want me to say. I'm not using those words. I't
}4 what was going on. l 4 not doing that." And that did it for me. 1 just said,

15 Q Did you suggest making some other efforts to 5 '"I'm out of here."

16 confirm for Mr, Robbins':with Mr. Liebman, that progress 6 So I get up to leave -~ If you don't mind, your

7 payments were going o be paid? 7 Honor, I get up to leave, I grab my coat that's on the

5_8 A Yes. 8 chair because it's winter, and the chair -- and I

f9 Q Tell me about those efforts. What did you 9 snatched it to get out of here. The chair jumped ar

10 suggest? ' 10 moved, Marvin ran out of the room, and Clarence and I a
11 A What I did was I said, "Okay he wants a bank. 11 sitting there looking at each other, What's wrong with

12 - Let's call Clarence Stanley." 12 him? J

13 Q Who is Clarence Stanley? 13 1 waited until he came back and somebody calme
14 A He's the banker we had at Citi Bank, 14 in there and says, "Were you going to throw a chair at

15 Q Who had at Citi Bank? 15 Marvin?" I said, "No." I said, "Marvin is embarrassing
16 © A Freedom. 16 me here in front of this man here that I bring down here,
17 Q How long had Freedom been banking at Citi Bank? 17 representing investment monies and Marvin is just telling
:18 A Since 1986 -- I mean 1976. We had loans at 18  him that he's not going to tell them what | want him to

19 Citi Bank. Citi Bank had given us loans. 19 say." Anyway it was a mess. It was another mess.
20 Q Was that in connection with the school lunch 20 JUDGE JAMES: Mr, Thomas, let me ask you this.
21 program? J 21 In all these episodes of trying to confirm what the
22 A Yes, All right. And we called Clarence 22 contract arrangement was to your various {unding sources
23 Stanley and Clarence agreed to accept $1 million, $2 23 you had a copy of the contract by that time, is that
24 million from Robbins, put it in an account and then to go 24 right?
25 to Mr. Liebman as a banker, and tell Mr, Licbman that the |25 THE WITNESS: Yes.

j
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1 JUDGE JAMES: Did you ever show these fundmg 1 the 95 percent? Was that part of these discussions?
2 people the copy of the contract? 2 A The disconnect here is the timing, We say it's
3 THE WITNESS: Absolutely. They saw it. 3 tobe paid now. Liebman is saying it's to be paid
4 " JUDGE JAMES: So they could see the terms. 4 sometime in the future wheu direct labor and raw
5 They could see the 95 percent progress payment -- 5 materials are -- That's the disconnect. Okay? When daes
6 _ THE WITNESS: Sure. But it was based -- they 6 this thing start? I'm saying right now it is due and
7 couldn't understand what triggered it, that was the main| 7 payable. '
g thing. If you read it, nobody understands these things | 8 Liebman says, "No, it's not due and payable
9 and they're not looking at it. o until you incur direct labor and raw materials.”
10 JUDGE JAMES: I'm just trying to ask you what |10 So all of a sudden -- "When are you going to
11 you showed these financiers? Did you show them the |11  incur direct labor and raw materials, Henry?" "Well, m
12 contract? ' ' ' 12 month seven." “Really Well wiho's supposed to finance
13 7 THE WITNESS: We showed them the contract. We|13 this contract until month sevcn’?" Who? Lichman is.
14 showed them the progress payment clauses -- 14 Well he's saying he's not!
15 " MR, LUCHANSKY: 15 Awe oh, Awe oh, we've got a problem. We got a
16 Q Okay. Letme ask you this. At the time that 116 catch-22. We got another probyem Who goes first? So
17 you were talking to these financiers, had Mr. Liebman |17 that was the biggest problem I had. This wasn't resalved
18 been paying the 95 percent progress payments that were|18 until Bankers stepped up to the';'_plate later on after we
19 reflected in the contract? 19 -
20 ‘A No. That's the problem. ‘ 20 JUDGE JAMES: Mr, Thomas why don’t you let
21 Q Did that create a concern on your behalf and in {21 your attomey ask you a questmn"
22 behalf of these potential financiers? 22 BY MR. LUCHANSKY:.
23 A Yes. ‘ 123 Q Mr. Thomas, in addition’ to these potent1a1
24 “¥JUDGE JAMES: Well, let me follow that up then. |24  sources of funding, did you alsn contact Subirban Bank?
25 There wasn't any need for Mr. Liebman to say what the|25 A Yes
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1 contract Said.” Tt's already written there, nght‘? | Q And were they w111mg tn prov1de financing?
2 ¥ THE WITNESS: That's right. 2 A Yes.
3 * JUDGE JAMES: Now was the real reason you Were 3 Q By the time that they had indicated an interest
4 going to see Liebman to say, "Why aren't you paymg the 4 in providing had you a]ready obtamed ﬁnancmg from
5 progress payments?” " 5 another source"f‘ - :
5 THE WITNESS: Well, the people -- anybody would 6 A Yeah, What happened with Suburban is that they P
7  like to understand both sides of the story. Everybody 7 didn't require the conﬁrmat:lon They were government
8 don't have time to go dig through that entire litany of © 8 contract bankers. They saw it, they read it. The only
9 documents. Especially if some of them are not contract’ 9 thing they wanted was Neal Rodenberg. It was Neal
10 people. So by me telling them this and showing them 10 Rodenberg's bank. By the way, that was one of his. And
11 this, they want to hear it and confirm it with the other 11 they just required that Rodenberg sign something, as 1
12 side, that this is the way it's going to work more o 12 recall. That he had to sign that'fﬂlis was whatever it
13 than anything else. 13 wag. It's in the record there. So Quinn Rocusin and
14 " How does this work? Tell me. I do this, you 14 Rodenberg had to sign something for Suburban, and
|5 do that. 1do this, you do that. That what they were 15 Suburban did their own due diligence and says. "We've
16 basically trying to confirm. How does it work? 16 looked at this here. We've looked at the cash {lows.
17 Especially since it wasn't working the way I was saying 17 The maximum amount of money you need is a million and a
18 it was supposed to work. 18  half dollars, Thomas. You don't need all this money."
19 BY MR. LUCHANSKY:. 19 Q Okay. And that's what flley offered to --
20 Q Well, I guess to follow-up, The Judge's 20 A Well, that's what they came up and investigated
21 question was, Were you trying to confirm with Mr. Licbman |21 my books and records. When they finally did it, they
22 either why he wasn't doing -- the question was, why he 22 issued us a $2 million line of credit and said, "That's
23  wasn't doing what the contract said? And I'll ask you 23 all your books, say you need. The rest of it the
24 the follow-up, were you trying to confirm whether he was 24 Government is putting up. You don't need any more.” And
25 planning on doing what the contract said, which is pay 25 we said, "We can't accept that because Mr. Leibman is
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H requiring more.” ‘ 1 the record, the total amount requested then through F-3,

2 Q Did you ever refuse to reveal to Mr. Liebman, 2 through progress payment request number 3 was $631,54¢
i 3 all of your potential sources of {inancing? 3 Was Freedom carrying all of these costs by itself at that
4 A Yes | ' 4 point?

5 Q Ever hide it from him? 5 A Yes. Those costs were being carried by

6 A No. No. 6 Freedom.

7 Q Okay. You told Liebman about all of these 7 Q Was it able to perform the building renovations

'8 different people and made these direct contacts? 8 that it needed to?

9 A Yeah. They all talked to him, everybody. 9 A No.

iO Richard Penzer talked to him. Clarence Stanley tried to 10 Q Was that because of the money that it wasn't

11 1alk to him, Zeb Robbins, Dick Lanza -- 11  getting?

i2 Q Okay. You testified to the specifics. What 12 A Yes. Yes, lack of financing and lack of

i3 was the impact? Now at this point, you hadn't been paid 12 confirmation of this. If he had confirmed it but not

{4 anything on progress payments. 14 paid it, I could have financed it.

—'15 A Nothing. 15 Q Are you saying that with respect to the

16 Q And what time frame are we now in? 16 building renovations, you could have financed it through
17 A This is in late December -- I'd say this is in 17 the vendors directly?

18 early January. We're in the January time frame. 18 A Absolutely. That was the deal. He just had to

i9 . Q Okay. By the time you got Bankers Leasing to 19 confirm that yes, I'm going to do this. Yes, it's my

éO provide financing and Performance Financial, when was 20 obligation. Now if you didn't pay it we're gone. All we
31 that? 21 wanted to make sure, the vendors wanted to make sure w:
22 A February, early February, And they also had to 22 that they confirmed it and whatever his administrative

23 doa due diligence. 23  hook-ups or whatever he has to do to get it started we,

24 Q You hadn't been paid at all by Mr. Liebman. 24 you know, we attributed it to, that's government

25 ‘What was the impact on Freedom of not being paid up to 25 bureaucracy to get the thing started. It's coming
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"1 this point? ‘ 1 though.

2 A This is total disruption. I mean, when I say 2 So we've confirmed it's on the way as soon as

‘;3 total disruption, the entire menagement of Freedom is out 3 you get it through, But he refused to confirm. So even

4 of step. The cash is not {lowing, At this point in 4  withont having the Government's dollars, just the mere

5 time, Pat Marra has gotten bent out of shape. Sometime 5 fact that he confirmed it meant all I could do now is 1

,6 in February I think it was. He couldn't understand what 6 could go finance this.

7 was going on and why thé Government wasn't honoring their| 7 Q Did Mr. Licbman's failure to pay you during

'8 end of the bargain. People weren't - [ just -- %  this time impact on Freedom's ability to develap the

9 everything was out of step, out of sync, All the 9 personnel that it needed to perform the contract for this

io computers were not coming in although the building wasn’t (10  time? o

11 being renovated. GFM was due to be coming in, in a month |11 A Yes.

12 or two. 12 Q In what way? ‘

13 My Gemini contractors were saying, "Henry, 13 A All systems went out of timing. Personne] that '!

14 we've committed to give you $300,000 for the renovation 14 1 had was bringing on Howie Marx, Noel -- what's that,

15 of this building but that was contingent on confirmation. 15 one of my programming people that was supposed to program
16 We've gotten no confirmation from this guy." 16 the computers far the lot tracking system, they are

17 Q According to the business plan, what was the 17  in-house but there's no computers.

{8 primary focus of Freedom's efforts supposed to be during 18 We got our sanitation crew coming in but we

19  this period from November 1984 through February of 19857 |19 don't have the machinery. We got a lot of things that

20 A Pre-contract setup for the administration, the 20 we're moving on but the rest of it is not -~ we're not

21  accounting, the lot tracking systems, the building 21 meeting to give them the tools they need to make this

22 renovations to meet Health Services Commands to receive  [22  happen. '

23 it. Everything was now totally out of whack. 23 Q Now, it was around this time that you, I

::24 Q Now Freedom's third progress payment request 24 believe, were introduced to Performance Financial Leasing

25  was submitted on Februafy 8, 1985, and as reflected in 25 Company, correet?
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1 A Right, ' 1 delay in payment?
.2 Q Or Performance Financial Services? 2 A Yes.
3 A Performance Financial. 3 Q Did the failure to be paid progress payments
4 Q Okay. And they'rc a leasing company? 4 disrupt management's ability to coordinate the operation
1 A They're a leasing and financing company. They 5 of the company?
6 do small finance.” They didn't do the big stuff but they 6 A Yes, it did.
7 did small contract financing. 7 Q Mr. Thomas, I want to talk to you now a little
8 Q Were they able to arrange larger financing? 3 bit about the entry of Performance Financial as a lender
9 A Yes. 9 for production equipment and Bankers Leasing about the
10 Q Through what association? 10 lender for contract financing. ’
11 A They used several. But one of them was an 11 At what point - Y%)u had said it was in
12 agent for was Bankers. They could bind a deal for 12 February of 1984, that Bankers'kﬁrst issued a letter of
13 ‘Bankers. They hiad signing authority. 13 commitment? L
14 Q And did you talk to Performance Financial about 14 A Yes. ;
15 providing financing for the contract? 15 Q To whom was the first letter of comumitment
16 A Yes. 16 issued? |
17 Q Both equipment fifancing and the contract 17 A Freedom Industries.
18 financing? 18 Q Was that acceptablé to Mr. Licbman?
19 A Yes 19 A No. '
20 Q And did you provide them also with all the cash 20 Q What did Mr, Liebman require?
21 flows and everything you had talked abeut already? 21 A At this time, when we gave it to Mr. Liebman,
22 A Yes. 22 he wanted the contract novated at that point.
23 Q And this is approximately what date? 23 Q Okay. To whom did he {vant the contract
24 A This is in January and they confirmed 24 novated?
25  everything up and we went down to Washington and met with 25 A Yes. At that point when 1 gave him that --
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I them at Quinn Rocusin's offices and early February 11th, ] Q I'msorry. To whom dld he want the contract
2 1 think they gave us 2 commitment. 2 novated?
3 Q Now at this point Mr. Thomas, you had discussed 3 A To H.T. Food Products. Hc wanted now -- H.T.
4 some of the impact, the delay that was caused as a result 4 Food Products who was prov1dpag all the financing to
5 of not getting paid, did that impact result in additional 5  Freedom, he wanted it novated..
6 costs to Freedom? 6 Q Okay. Can you explain for the Board what role
7 A Yes. Constant delays. Every time you -~ for 7 H.T. Foods had been playmg up until now?
8 every time you delay, you got a day that you've got to 8 A HT. --
9 recover or maybe two days, it depends. It's not an exact 9 QO Go ahead. Who was H.T. Foods?
10 science. So it ~- just hecause you're delayed one week 10 A H.T. Foods was a corporation that was formed
11 here don't mean that you can just add one week to the 11 an attomey for Zeb Robbins to do business with me. And
12 back end. You might have to add a week and a half to two {12 it was called H.T. Food Products.
13 weeks. Because everything is now out of sequence. 13 And as a result of a deal that didn't go, I got
14 Q So did Freedom incur additional costs as a 14 control of the corporation and bought it from them
15 result of this delay? 15 hecause it was an expense that they had incurred on my
16 A Yes. 16 behalf. So I took the corporauon and put it on the
17 Q Now we'll go into more detail, yes -- 17 shelf,
18 TUDGE JAMES: Would you hold? Let's go off the 18 Q So what role did it play in connection with
19 record for just a second. 19  this contract? ' :'
20 (Recess) 20 A In this contract here, we had set up a
21 BY MR. LUCHANSKY:, 21 conditional assignment to assist Freedom in the contract
22 Q Mr. Thomas, before the break we were talking 22  efforts of the solicitation, the biilding of the
23 about some increased costs that Freedom incurred as a 23 proposal, bringing on the finanéing to assist Freedom in
24 result of the delay in progress payments. Did Freedom 24 getting the proposal and negotiation all the way through
25 also incur additional labor costs as a result of this 25 to contract award. ' .
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1  Q Did this conditional assignment -- what was the 1 developed in --

5'2 'purpose -- This conditional assignment was entered into 2 A Other things that they worked on, right.

'3 in April of 19847 3 Q -- in the MRE-5 effort?

4 A Yes. 4 A Right ‘

's JUDGE JAMES: Assignment of what Mr Thomas? 5 Q Now did Dollar know about and agree 1o this

‘:6 THE WITNESS: A conditional assignment of the 6 conditional assignment?

;‘7 contract effort. 7 A Absolutely. Yes, That's what I told Bill

'8 BY MR. LUCHANSKY: § Wheeler. I told him, "This is how I'm going to bring in
'9 Q Let me refer you to, 1 believe it is actually 9 fresh money."

10 G-5. Ibelieve I'm correctly referring to the 10 Q Okay. And this provided for -- gave H.T. the

il Government's irial exhibits. Yes, G-5. Is that the 11 right to arrange for financing in the event that Dollar

iz conditional assigmment that we're referring to? 12 Drydock had decided not to provide financing?

13 A Yes. This is the condition -- this is the, yes 13 A Yes. Yes. And it gave Dollar the option or

14 conditional, yes, this is it. 14 the right to step back up to the plate, give us our money

15 Q Now this was entered into at a time when Dollar 15 back, and keep going full fec.

{6 Drydock was or was not providing financing to Freedom? |16 Q So was this arrangement of assistance to

17 A Yes. That's when that was dene. In the 17 Freedom in its performance of the MRE-5 cffort?

18 interim period when MRE-4 had been -- when the Government |18 A Yes. And that's what H.T. Food Products was

) 9 had walked away from us after Dollar had financed 19 doing when it arranged for the lease with Richard Penzer,

20 everything, this is the interim period of that. 20 and then further gave it to Freedom. H.T. Food Products

%1 Q And what did this conditional assignment 21 made all the arrangements for Broadway Bank -- gave 1t

22  arrange for? 22 them

23 Al basically arrangéd for H.T. to assist 23 Q And that was going to be my question. Is that

24 Freedom in the contract efforts of developing the 24 why H.T. Foods was involved in this contract at ail?

25 technical proposal, the manageria! proposal, the cost 25 A Yes, That's right. This whole thing was as a
Page 483 Page «
1 proposal, and everything during the phase of pre-contract 1 result of the, what we called the Hunt's Point mess,

‘2 negotiations, ' 2 caused by Philadelphia walking away from us at MRE-4, {
3 Q Did it permit H.T. Foods to take a first 3 not giving us an award. And Dollar Drydock had put all
'4  position financially, with respect to any of the costs 4 that money in the Hunt's Point plant in anticipation of
+5  being incurred in connection with the MRE-3 efforts? 5 being in the industrial preparedness program. So when
6 A Yes. That what thig was for. This is strictly 6 this thing crashed we had a mess on our hands.

i? to protect the effort of the MRE-5. 7 Q Was it your understanding that as a result of

iS Q And did that have the - and what effect did % this conditional éssignment -- Were the existing

9 that have on protecting Freedom from the existing 9 creditors -~ The creditors who were on Freedom's books
10 creditors? 10 of April 1984, would they have been able to proceed

11 A We believed that -- this is the mechanism I 11 against any of the assets Freedom would develop in

12 used to bring fresh money into a deal. It isolates and 12 connection with the MRE-5? ,

13 protects this particular contract effort from anybody, 13 A No. !

14 {from an outside source. 14 Q Now did the Government -~ did you make the

15 Q And in terms of priority, legal priority to 15  Government aware of this arrangement with H.T. Foods,
ié _enforce a claim, where would that place the existing 16 during the negotiation of the MRE-5 contract?

17 “creditors as of April of 1984, with respect to any claims 17 A Yes. Yeah, everybody knew this, Imean, I was
18 against assets acquired in the course of the MRE-5 18 telling everybody how I'm going to handle this Hunt's

19 effort? 19 Point mess, as we called it, because it really created a

20 A All right. This is an identified effort. 20 -- It just created a mess out there, when we was

21 Identified up front ahead of time, filed out, told to 21 disconnected,

[22 .creditors, told to Dollar Drydock. It places us in first 22 Q Did anyone at the Government object to this

23 place, first position. 23  arrangement?

24 Q It places H.T. Foods in first position ahead of 24 A No.,

25  the existing creditors in connection with assets 25 Q And indeed the progress payment request backup
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1 that you submitted with your progress payment request 1 Dante Albirri Freedom's lawyer And between the two,
.2 that reflected this biﬂ'mg from vendors to H.T. Foods;” 2 they had to now transfer dssets,” They had to do
3 and then H.T. Foods to Freedom? o 3  something, whatever the rules callcd for and we had to
4 A Right. This is the vehicle [ was using. 4 have Board meetings and -
5 Q And this arrangement is the incurred costs that 5 Q Were you required 0 produce additional
6 were eventually paid by Mr. Liebman in May of 19857 6 documentation?
7 A Yes, that's right. In other words, everything 7 A Yes.
8§ - 8 Q Board minutes and resolutions?
9 Q At least up to the novation to H.T. Foods? 9 A Yes.
10 A Al pre-contract costs on this effort is 10 Q Attorney opinion letters‘f
11 trackable. From the contract proposal, all the way up to 11 A Yes. Financial statements -- everything,
12 and including everything. This is where it starts at, 12 Q Did that cause addltmnal dclay in
13 Q Now you had begun to discuss the novation. 13 accomplishing the novation? N
14 A Right. 14 A Absolutely. !
15 Q Once Freedom obtained financing from Bankers, 15 Q Was this dclay dlSl'Llpthf: to Freedom?
16 to Freedom Foods, did you obtain the amount of financing |16 A Absolutely. '
17 from Bankers for Freedom that Mr. Llebman had been asking}{17 Q What are the things'that Frecdom couldn't do
18 you to obtain? 18 during this time, asa rasult of 11ot getting paid during
19 A Yes. That was the reason for using Bankers. 19  this time?
20 Because Bankers was a government contract bank. They 20 A The subcontractor agrecments were in Freedom's
21 understood government contracts. They said you don't 21 name. I mean, the IPP agreemcms was in Freedom's name.
22 need nowhere the amount of money, but we'll be glad to 22  Everything had to be switched over. The Government had
23 lend you the money and we'll charge you a fee. So if the 23 to come out and switch IPP plans, everything. It was
24 man wants it, fine. So Bankers didn't care what it was. 24 just a total mess. Everything was going wrong. We
25 Q@ And did Mr, Licbman release progress payments 25 hadn't planned on doing any of this and it was just --
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1 at that point, after you got Bankers to issue a 1 costs rolling up while nothing it was spinning our
2 conumtment letter to Freedom? 2 wheels going nowhere. ':
3 A No He still wouldn't. He wouldn't do it, no. 3 Q What were the thmgs that you had been planning
4" Even though there was a commitment to Freedom for heavy | 4 on doing at this pomt that you ‘weren't able to do
5 financing, he still wouldn't release any progress | 5 tbecause you were not being pm& and you were busy
6 payments. ‘ 6 novating the contract? ‘¥
7 Q “Did Mr. Liebman insist on a novation before he 7 A By March we should have had equlpment in, the
8  would rclease progress payments? 8 building should have been f1u1shed we should have had
9 A Yes. One of the conditions was, he wanted the 9 the GFM marching in the door, the computers would have
10 contract novated. 16 been installed, the quality control system, the lol
11 @ Even though he was the one who was requiring 11 tracking system, cverythmg woiild have been on schedule.
12 the novation, did he require that Freedom actually 12 But nothing had even been -- everyﬂung s out of
13 request the novation? 13 sequence. I'vegota complete ¢haotic staff not knowing
14 A’ Yes. He said that I should write him a letter 14 what to do or when to do'it or v_vho to do it with. 1've
15 requesting the novation, which I did. 15 got people that need computers to do the lot trucking.
16 Q And when did Freedom submit the original 16 with no computers. 1 managed to get the computers in
17 mnovation package? 17 there. ‘ '
18 A T believe in March or, sometime in March, 18 Q Indeed when was the first delivery scheduled to
19 Q Was that novation package approved right away? 19  be made under the contract? '
20 A No. 20 A July.
21 Q What had to be done before it would be 21 Q What did Mr Liebman say as to why he wanted
22 approved? 22 the novation?
23 A They required H.T.'s lawyers, which at that 23 A He wanted to make sure that the creditors of
24 point, 1 shifted, I think to Quinn Rocusin and Rodenberg 24  Freedom could not attack the progress payments. And1.
25 - made them H.T.'s lawyers. And [ split up and made 25  told him, "Well they can't attad}( the progress payments,
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; 1 I'm assigning it to Broadway Bank. Broadway Bank will 1 Desmond and his boys was ready to roll. o
'2  then make all the payments to everybody. Seo it will go 2 Q And who's responsibility did you believe it was

3 from you to the hank, The payments will be made. It's 3 that the building wasn't ready to go?

‘4 an assignment. Nobody can walk in and grab this." 4 A It was the Government's, They caused the
3 Q And once the assignment would be made to a 5 problem. This was beyond the contractor's control as far
i6 bank, what did you anticipate would happen to H.T. Foods? | 6 asIwas concerned.

7 A H.T. Foods would still play a role as far as 7 Q Nevertheless, do you remember a cure notice

8 doing things for Freedom and there was no fee involved in § being issued to Freedom on April 9, 19857

9 that by the way. H.T. Foods would still be acting 9 A A cure notice was issued to Freedom Industries.

10 management, agent and then doing a 1ot of things to 10 But once the novation came along, the cure notice 1

11 assist Freedom. 11 thought was to Freedom. And since he novated it, I got a
12 Q And who would have first position at that 12 clean bill and we should be poing.

13 point? A 13 Q ‘What was the cure notice for? What was the

14 A Broadway Bank. 14 Government asking you to cure? What was the problem?
15 Q Okay. When did Mr. Licbman finally sign the 15 A The Government was bent -- had a problem

iﬁ novation agreement? 16 because they couldn't stop that marching army. They hac
i7 A After all these papers and lawyers and 17 a marching anmy out there, When I say a marching army
1:,8 ~everybody was squared away and he was happy with itand |18 mean they had all the GFM suppliers was shipping produc
19 he went and got it blessed by everybody including the 19 on schedule. And it was headed for the Bronx, except the
20 janitor, he then signed it. 1 think it was sometime in 20 Bronx wasn't ready. That meant --

21 April. 21 Q The Bronx, meaning Freedom's plant?
23 Q During this period of time, had you told Mr. 22 A Right. Our plant wasn't reacy. That meant

23 Liebman that his failure o pay you was interfering with 23 Pepggy Rowles and everybody at DPSC had to start divertit
24 Freedom's ahility to renovate the building and get it 24 GFM to other places and they're now all mad at me. And
25 ready to receive GFM and advise him of all these 25 I'm telling them, "It's not my fault. Tell Mr. Liebman
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‘1  preblems? 1 -- make him move."

2 A We started - I started telling everybody, the 2 Q And had Freedom received a penny in progress

3 PCO, Captain Parsons, I've been talking to the White 3 payments?

4 House and we're going to the Congress. We are doing 4 A Not a dime -- not & dime. So the point is,

i5l everything but nobody can interfere because it's a 5 with this massive amount of movement, tractor trailers

{6 contract. - 6 rolling toward my plant, we had to go to Barkewitz and
17 ° Q Ijust want to know if you told Mr. Liebman? 7 Ms. Rowles, end say "Hey, you afl have got to move. 1
i8 A Oh yeah, of course, yes. 8 can't accept this stuff.”

_:9 Q Now finally, April 17, 1985, Mr. Licbman has o So that's the cure notice. The cure notice

j0  said no progress payments until the novation agreement is 10 came from DPSC as, "You're not ready and the contract
11 signed and you have financing in place. 11  says you should be ready.” And I came back at them tha
;12 A Right. 12 "I'm pot ready because your man -~ you didn't make Ma
13 Q It's now April 17, the financing is in place, 13 Liebman move." I

'}‘4 the novation agreement is signed. At this point did Mr. 14 Q Okay. Now on April 18, the day after the

15 Liebman now pay you? 15 novation agreement, did H.T. Foods -- Now, the compan;
16 A No. We had the horses ready to come out the 16 which the contract was novated, did H.T. Foods submit i
17 gate. We was ready to roll. Everybody had been 17 first progress payment request?

iS reorganized. We had everything set again. We was ready 18 A We submitted a progress payment. We expected
19 togo. All of a sudden Liebman didn't pay again. And 19  to be paid in five to ten days and nothing happened.
20 was like, "What's the problem now?" 20 Q At this point, and if you can refer to ~ if
21 Q Now the building wasn't ready at this point, to 21 you don't know off the top of your head, if you refer to
22 receive GFM? 22  FT-422, the progress payments exhibit. Perhaps the
23 A No. But that's what I said. We had 23 easiest thing to do for our purposes now would be to
24 restructured. We got from -- Gemini had walked away, We |24 simply refer to the progress payment chart, which is the
25 had Sante Fe we brought in. Sante Fe Construction, 25  first Tab behind FT-422,
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1 A Right. 1 in time was --
2 Q And this chart summarizes all of the Drogress .- 2 JUDGE JAMES: That the ai}swer to my question.
3 payments that Freedom and H.T. Foods submitted to the 3 Go ahead, Mr. Luchansky. .
4 Govemment? -~ 4 BY MR LUCHANSKY:. Thank you, your Honor.
5 A Freedom, yes. This chart is showing that from 5 BY MR. LUCHANSKY:
6 F-1toF-4-- 6 Q And simply to follow-up and confirm that the
7 Q Those are the Freedom progress payment 7 Board's question and Mr. Thoniuas' answer -- behind H.T. rp
8 requests? 8 number one, which is at Bates gtamp 03032, that's a copy
9 A These are Freedom Industry's progress payments 9 of the actual progress payment request itself, which
10 and its incurred costs. And up to that point of April 10 reflects --
11 16, Freedom Industries itself, had financed $1.7 million 11 A Say that again.
12 -- that's Freedom Industrics, okay? 12 Q Bchind the Tab that says "H.T. PP number one --
13 Q Okay. And then comes contract novation on 13 A Oh, Isee it - A? ;,
14 Apnl 17, and then the one following contract novation on 14 Q A, at Bates stamp number 03032, Mr. Thomas, can
15 the -- ' 15 --
16 A That's the contract. That's the first progress 16 A Yes, that's it.
17 payment in H.T. Foods'name. And all H.T. Foods did was {17 Q -- can you point out for the Board what the
18 take the same financing, or the same documentation and 18 ~ gross amount -~ where the gross amount is recorded and
19 create a cover sheet and give it to Liebman. 19 where the 95 percent progress p;ayment amount is recorded?
20 Q And when was that, when was any portion of that 20 A No, Idon't think I can. "No. This shows the
21 progress payment finally paid? 21 95 percent. '
22 A He paid on 5/6/85 date of check. He paid $1.7 22 Q Okay. Mr. Thomas, now, in response to the cure
23 million and he shorted us $66,000. 23 notice from Ms. Rowles, did you tell Ms. Rowles what was
24 Q ‘Now in response to -- and we're going to talk 24 going on with respect to not being paid?
25 about why he -- Well, do you know what he "shorted you 25 A Yes, I certainly did. We was telling her
Page 495 - Page 497
1 for?" 1 exactly what was going on but she was getting a different
2 A " He shorted us the lot tracking equipment, the 2 story from Mr. Liebman. - So the problem was that they
3 quality control testers, the computers. Everything that 3 were listening at officials, 11stemng to Liebman, but
4 I needed he took from me. He says, "I'm not paying for 4 not listening to the’ contractor .
5 that: Go get your own money and do it." 5 Q Did you ask her for an extensmn of the GFM
6 Q' Okay. We're going to talk about that in more 6 delivery schedule? ;
7 detail in a moment, But now in response to Ms. Rowles' 7 A TbelieveIdid, ~
§ cure notice to you, of April 9, 1985, which for the 8 Q Did she agree to give it to you?
9 record is the Government's Rule 4 file document, Tab 44, 9 A No. Based on them believing that the cost --
10 A “Which one is that? 10 the problems was caused by me and not Mr. Liebman. Mr.
11 JUDGE JAMES: Before you continue I just want 11 Lichman was saying it was my obligation to go do these
12 to make sure the Board understands one thing. I'm still 12 things. And I'm saying it's his obligation And so
12 looking at this history chart, all right? I'm looking at 13 they're listening to him. He was redefining the terms of
14 the progress payment number one, under novation. The one |14  the contract. g
13 that he just testified to for approximately $1,700,00 and 15 Q Did prsc demand that you pay to get a delivery
16 change. Do you see that Mr. Thomas? 16 schedule extension? '
17 THE WITNESS: Yes. 17 A I helieve we offered them something in order to
18 - JUDGE JAMES: What ['m wondering is, is that 18 keep the peace, and we told them that we reserve, you
19 $1,700,000 number -- is that the gross amount of the 19 know, we will talk about this at a later date.
20 progress payment, i.e., 100 percent of costs incurred at 20 Q Okay. Do you remember how much it was that vou
21 that time, or is it 95 percent or some other percent? 21 had to pay them? ‘
22 What percent is it? 22 A I think I initially offered them a hund--
23 THE WITNESS: This is 95 percent. I think we 23 Q Idon't want to -- don't ta]k about a --
24 weres at a million cight or something. This is 95 24 A No. 1don't recall. ‘
25 percent of what we gave him. But Freedom at this point 25 Q Do you recall that it was $100,0007

Page 494 - Page 497

Ann Riley & Associates (202) 842-0034




. 4_,/“

FREEDOM NY Condenselt™ Wednesday, May 17/, 2U
; Page 498 Page 5
.1 A It possibly could have been. 1 item 6-A," which is your 95 percent progress payment

12 Q@ What would have happened if you didn't agree to 2 rate, correct?

'3 pay the Government $100,000 to get that delivery 3 A That's line 6, little a.

"4 extension at that point? 4 Q Right.

5 A They wouldn't have accepled a deal They 5 A Yeah, I see rafe, 6, right A, okay. Yes,

‘6 wouldn't have went forward. 6 that's how you do it.

7 Q And what would have happened? 7 Q And so that $1,226,044 is the net -

s A 1 guess I was in default of that cure notice or 8 A Right that's the net 95 percent. So you've got

.9 the deal we was trying to hammer out. 9 your gross in there.

19 Q Mr. Thomas, ] want to talk to you now in 2 10 Q Net progress payment amount for the H.T.

il little bit more detail about the specific items you just 11 Foods/Freedom cost incurred other than subcontractor

12 discussed that you needed and were trying to get at this 12 costs?

13 point, and had difficulty getting, 13 A Right. Because subcontractors are getting at a

14 Let's talk about the computer equipment. Is 14 separate rate than we do. So you have to separate the

15 there something you wanted to clarify, Mr, Thomas? 15 two when you give them the subcontractor.

'16 A Yes. You asked me about the gross amount on 16 Q So the company is reimbursed 100 percent for

j7 progress payment number one. 17 the subcontractor costs?

18 Q Okay. 18 A That's right.

19 A The gross amount is $1,831,452. What you do -- 19 Q Mr. Thomas, what arrangements had you made to
20 JUDGE JAMES: How do you know that, Mr, Thomas? |20 purchase computers for the company, the computers thai
21 THE WITNESS: You 1ake the line 11, which is 21 you needed for the automated tracking system and the

22 the total costs eligible for progress payments -~ let's 22 automated accounting system?

23 see | think that's the line, no -~ yeah, that's the line 23 A We had cut a deal with AT&T itself. And AT&T

24 - it's $1,290,573. Then you have to add the eligible 24 had agreed to give me a deep discount on some computer:
25 subcontractor progress paymenla because that's a separate 25 and they were going to do the automated building

L Page 499 Page !
't line, that's $540,879. 1 management system as well. To include security, all

2 So what you have to do is you take line 11 plus | 2 kinds of things. It had a complete automatic system that
'3 line -- this is so little -~ line E, 14-E, I think it is, 3 we had told them that the magnitude of this program. An
{4 yeah, 14-E. You add those two together and you get the| 4 AT&T had said, "Okay, we're going to bring the resources,
i5  total amount, those two equal a million eight. 5 our resources are going to come in here and do this as is
i6 BY MR. LUCHANSKY: 6 this was an AT&T operation."

17 Q Isee -- actually, I'm not sure 1 follow it 7 Q Okay. What was special about this computer

is exactly. Is it that you take the number of total costs 8 system? Was this a network system?

9 incurred to date on line 12, which is $1,290,573. 9 A Yes.

io A Ithink it's line 11. Oh yeah, okay. I see 10 Q Was that important to Freedom's operations?

il it, yeah right, line 12 right. 3 A Yes. You had millions and millions -- you had

12 Q And then apply 95 percent to those costs 12 millions of units of items that was coming into our

i3 because -- 13 plant. Also I'm building for DPSC and for bLA and for
14 A Right. You apply 95 percent to those costs and |14  the IPp program, If we was to mobilize, I would have --
15 we get that, 15 and ] believe it's almost like 400 and -~ about 450

16 Q Because those are the costs that had been 16 itemsm lets' say, went into one case. All right? And

17 incurred by Freedom/H.T. Foods? 17  all these items according to the lot tracking system, has
18 A Right. And then ‘you take the 100 percem of 18 tobe tracked 1 have to know and be able to tell to

i9 the subcontractor -- - 19 DPsCor anybody, where sugar or if anything is

20 Q And I'm somry to interrupt. And that 95 20 contaminated or something has got a recall, I have to

21 percent should work out to this figure on line 13, which|21  tell them, track that Jot number from the manufacturer

22 is $1,226,0447 22 all the way to the case and where that case was shipped.
23 A Yeah. You have Fo g0 to 6-A to see what that 23 Q Is that tracking requirement required by

24 s 24 government regulation?

25 Q Because line 13 says "Ttem 11 multiplied by 25 A Yes, itis, It's part of the solicitation.
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1 Q Okay. Goon. : 1 warehouse where it is, or from the warehouse what stage
2 A All right. So in the case of a recall of LT 2 of subassemblies is that, all the way around to final
3 anything, we have to telt them -- be able to tell them, 3 assembly and to incorporate it into the final lots and
4  where this lot is in this. 4 where we shipped it off to the Government.
5 In mobilization you have millions of units 3 Q Mr, Thomas, did AT&T actually deliver the
6 moving at such a fast pace that we would have to get out 6 system injtially? B
7 600,000 cases in a month. Now, if you multiply 600,000 7 A Absolutely, dehvcrcd it.- I acoeptcd it and
8 cases by say, 500 units in every case, you can imagine g then told them --
9  the magnitude of items that are coming at you. 1t's 9 Q Do you remember approxmatcly when they
10 flying at you. . 10 delivered the system?
11 Q And the system that you had arranged to 11 A 1 think it came in March of g5.
12 purchase from AT&T, was this system designed to 12 Q Was it ordered at that time in order to give
13~ accomplish everything? 13 you this lead time that you're talking about?
14 A Absolutely, AT&T said to us, "We've got the 14 A Oh, yes. '
15 solution to your problem. Here it is. We're going to 15 Q What happened after the system was delivered?
6 install the AT&T computers, their network -- they talk to 16 A Jim McGowan called Marvin Liebman.
17 each other. They do this that and the other and the - 17 Q Who's Jim McGowan? )
18  software." 18 A He's one of the executives at AT&T.
19 So the first thing we was going to get in here 19 Q Was he the person at AT&T from whom you bought
20 .was the hardware. And we was working with them and their {20 the system? - ‘
21 engineers. My guys, like Bob Arrington and Howie Marx |21 A Yes, yes.
22  and them, was also whizz kids on these computers and 22 He was one of the executives that was lining up
23 networks to extract the data we needed out of the 23 all of his engineers and all of ATET'S powerhouse of
24 requirements of the mil standards of the specs for this 24 troops to come interface with us because I told him
25 and develop it. 25 here's how it works. By telling him how it works is that
’ Page 503 ' Page 505
1 Q So was some of the software that you would need 1 heis to deliver me the equlpmcnt Once I've got the
2 to run this system, to be acquired from AT&T with the 2 equipment in-house I post it on my books. 1 can then
3 hardware? 3 apply for the progress payment for it. Once I apply for
4 ‘A It was part of the automatic building 4 the progress payment the Govemment wﬂl then be
5 management system. 5 obligated to pay it.
6 Q Would that have been adequate stand-alone, the G Q Did the Gmfcmment requi.re you to have this
7 way purchased to be able 1o perform all of the tasks you 7 s in-house before they would let you hill for it?
8 described? 8 A Yeah, you had to receive it. If anything you
9 A Yes. Not by itself. We would have to modify 9 had ~- it couldn't be out there. . You had to literally
10 it to fit these mil specs. I mean, to take these numbers 10 say, it's here and you've accepted it. It's in your
11  and you know, plug it in so they're trackable, 11 house.
12 Q So that's the question. After the system, 12 Q Okay.
13 hardware and software was to be delivered, how much time |13 A Sonow, that's an incurred cast. We put it on
14 would Freedom need or H.T. Foods to work with the system |14 our books and records. Now that it's on my books and
15 in order to make the modifications and actually get the 15 records I'm including it in the ;“J'rogress payment. "Jim
16 system up and ready and useful for Freedom's work? 16 you should expect your money in thirty days or whencver."
17 A We believe that we needed at least three to 17 He calls downtown to Marv'm Liebman to confirm
18 four months. I believe that, that's why we brought on 18 my story but I alrcady had the equipment. I mean, I've
19  Howie Marxland we hrought on Arrington and that whole 19 already got it and Liebman said, "No. I'm not paying for
20  team up front. And we scheduled them like that. The 20 that." McGowan came right back and they repossessed it.
21  hardware was coming in. They was going to be over in the {21 They went right -- marched right in there unplugged that
22 corner working on that with AT&T, dealing with 22 equipment, boxed it up, and his boys was walking out the
23 Philadelphia and coordinating certain numbers and 23 door. And I called Mr. Liebmaﬁ and said, "What arc you
24 contract numbers into the system so that we can give them |24 doing? Why did you do that?",
25  back where it is either in the truck out there or in the 25 Q Do you remember what his response was?
Page 502 - Page 505 Ann Riley & Associates (202) 842-0034'




lFREEDOM NY Condenselt ™ Wednesday, May 1/, 2ut
% Page 506 Page S
: 1 A "I'm not paying. Go get your own equipment. 1 Now with that, Bankers called Performance

2 Go get your own money to finance that." And I sajd, "But 2 Financial and Performance Financial pulled the string.

'3 -_ we agreed with Philadelphia. This is part of the cash 3 Q Now, Mr. Thomas, is this information in the

‘4 flows, Mr. Liebman." . 4 record? How do you know --

s Q Were you able to get this ATAT computer system 5 A Yes.

i6 back? 6 Q How do you know this information?

7 A No. 1tried to. What I did was I quickly 7 A Randy Gross told me.

'8 maneuvered and said, "Hold it Jim. Hold the horses." 8 Q Okay. Did Mr. Rozen, who is the Head of

19 I called up Warren Rozen and I said to Warren, 9 Performance Financial, did he write to you with any

10 "I need you to add to the equipment list. I need you to 10 concerns?

11 add this AT&T." And I called Fim McGowan and says, 11 A Yes, he did too. Warren Rozen wrote us a

iz "McGowan, 1'11 tell you what you do. We're putting it on |12 letter after he pulled the string. See he didn't tell --

‘13 our other equipment production equipment. Write a letter |13 once he got that he immediately, without even contacting
14 to Performance Financial-and Performance Financial will 14 e, called up Do-Boy, Koch, this one, that one, and says.
iS pay you for it." So he said, "Okay, fine." 15 "Freeze my purchase orders. Freeze, don't budge on

i_6 So he sent a letter then to Performance 16 them.”

17  Financial giving them the same 35 pereent discount so 17 Now when he told them to freeze, they didn't

ig it's a flow back to me. So I'm still getting itata 18 freeze. What they said is, "Hey, we've got ather

{9 discount but now whatever Warren Rozen is going to charge 19 customers that want this." They just shoved ours out of
20 me for doing this, instead of the Government doing it, is 20 line. We're no longer in the six week or whatever

21 going to cost me more money. 21 sequence of getting ready to ship. Pack up and ship 10
22 Q So you arranged bésically, to finance the same 22 Freedom. We have to now go to the foot of ihe linc.

23 equipment but through Performance Financial? 23 They just kicked us right out of line. Our purchase

24 A Right. Yes, I maneuvered quick on my feet. 24 orders got dismissed.

25 Q And then what happened with that arrangement? 25 So Warren Rozen's actions or Marvin Liebman's
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' A We was going through with that and Warren Rozen 1 -~ what happened -- pulled out -- I'm a mess in this

2 said, "Okay, fine." Okay. ] then got some of the AT&T 2 industry.

53 equipment back, but not ."_111 of it, okay? Because Jim 3 Q I'm going to clarify for the Board in just a

-4  McGowan had not gotten paid yet. But due to the fact of 4 moment about these purchase orders for Do-Boy and Koc
5  Warren saying, "Yes, I will include it," he said "Okay, 5 because we hadn't discussed it in this line of testimony.
‘6 fine" And we picked up 2 couple of picees of equipment 6 But just to finish the sequence, Performance Financial,

7 at least for Bob and Howie to work. They didn't have the 7 their financing was primarily for purposes of financing
.8 network. They didn't have the super staff of troops of 8 that Do-Boy and Koch production equipment?

£9 engineers and all these guys that clearly understand the 9 A Yes. Now -- yes, they were the ones. The

1o logistics of all this stuff coming at us. They didn't 10 second cut because the first people to finance it was Zeb
11 have that. But we did have something for them to worlk 11 Robbins.

%’2 _on. 12 Q Okay. Moving ahead --

13 All this other time, these guys are sitting in 13 A -- then Richard Penzer. i

14 an office writing code, reading books, or doing something 14 Q Okay. Butfine. But by the time we got around
'1_5 to make it happen but didn't have the hardware to 15  to Performance Financial and you had made arrangement:
16 actually work on it. 16 with them, that was back --

17 Q Okay. And what happened to the arrangements 17 A Well, Licbman then interferred and told them a

.iS with Performance Financial? - 18 different story.

19 A Ultimately? ' 19 Q Okay. And we're going to cover the details in

20 Q Yes, 20 just a moment. But now proceeding from where we left
2i A The same thing happened. After progress 21 off, Performance Financial wrote you a letter and told

22 payment three or four or somewhere around there, Marvin 22 about their concerns about Marvin Liebman.

?3 Liebman called up Bankers and said to them, "I don't 23 Was there then a meeting that took place at

24 trust Henry Thomas. If ] was you, I wouldn't give him 24 DCASMA about Performance Financial's concerns about b
25 any more money. ['m going to offset costs here." - 25 Liebman's comments? When did that take place, if you
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1 remember? : 1 before, were discussed at this 1ﬁeet'1ng?
2 A Right. May or June. What we did was -=- 2 A Yes. cot
3 Q Okay. I'll dlrect you to Tab F-81, and ask you 3 Q And were the people at the meeting, people from
4 - 4 DCASMA, anyone who attended the meeting, were they able
5 A F-Sl? 5 to satisfy Performance Financial, or convince them to
6 Q Yes. 6 stay, remain as alender?
7 A Oh, oh, I see what you're saying, 7 A Yes. There was a - the mﬁetmg was -- my
8 JUDGE JAMES: This is a Wednesday, June 19, 8 report that came back, is that Liebman had agreed to give
9 1985, ‘conference. Is that what you're referring the 9 them a list of routine costs that he would normally pay
10 witness to? . L 10 all the time. And that he would list it out in detail.
1 MR. LUCHANSKY: Yes, your Honor. 11 Q And did he do that"’
12 JUDGE JAMES: Okay. Go ahead. 12 A No. 0
13 BY MR. LUCHANSKY:. 13 Q And what affect d1d that have on Performance
14 Q Mr. Thomas, to the best of your knowledge, is 14 Financial? :
15 this an outline of a meeting that took place on June 19, |15 A After the meeting he scnt'ja letter to
16 at DCASMA to discuss these matters? 16 Ferrandino, directing Ferrandino to DAR-15 cost
17 A Yes. 7 17 principles and telling Ferrandmo that it's Marvin
18 Q Did you appoint anyone on behalf of H.T. Foods {18 Liebman who has the dlscretlon to make payments on the
19 to be present at this meeting? 19 progress payments, it's at'his discretion.
20 A Yes. At this point, Pat Marra had -- 20 JUDGE JAMES: who's Ferrandmo"
21 Q Well, let's -- If you'll tumn to page three and 21 THE WITNESS: Vincent was my executive
22 see the list of attendees, you see it reflects H.T. Food |22 Vice-President. He replaced Pa‘t Marra.
23 Products, Inc., Vince Ferrandino, executive 23 MR. LUCHANSKY: He was  the individual
24 Vice-President and Dante Albirri. 24 identified as attending thc meetmg on behalf of H.T.
25 A Right, 25 Foods in this exhibit we were referrmg to, which is
Page 511 Page 513
1 Q Are those the people H.T. Foods sent to this 1 F-81.
2 meeting? ' | 2 BY MR. LUCHANSKY:
3 A Yes. 3 Q As a result of this Mr. Thomas, did H.T. Foods
4 -7 Q And as executive Vice-President, what was M.r 4 lose Performance Financiel as g lender?
5 Ferrandino directly involved in these matters? = 3 A Ultimately, yes. Yes, mnmately yes.
6 A Yes. ' 6 Q And was HT. Foods evér - and for the record _
7 Q And who is Mr. Albirri? 7 1'm going to - Did H.T. Foods eventually change its name
8 A He was one of our local attorneys. 8 to Freedom New York, Inc.?
9 Q Okay. Your Honor, with my apologies may I 9 A Yes. =
10 rtequest a very brief two-minute break? Iknow we're |10 Q So, I'm going to continue to refer to Freedom,
11 right in the middle of things but I think it would be of |11 if that's consistent with everybody's understanding as to
12 great assistance. Nobody even has to dismiss if they |12 whom I'm referring to. ‘
13 don't want. 13 Was Freedom ever able to get back a computer
14 TUDGE JAMES: All right. Let's go off the 14 system either from AT&T br frmln anyone else that had all
15 record momentarily. o 15 of the capability and all of the functions and the
16 (Recess.) 16 networking capacity that you had described that the
17 JUDGE JAMES: Back on the record. Go ahead, 17 original system had? - W
18 Mr. Luchansky. 18 A No. Never got the tremendous corporate
19 BY MR. LUCHANSKY:. 19 resources behind this effort again.
20 Q Okay. And Mr. Thomas, your representatives for{20 Q What impact did that have on Freedom?
21 H.T. Foods, did they report back to you about that 21 A That's like the blind -- We were blind, let's
22 meeting? 22 say, and the impact was that we were like, out here on
23 A Yes. 23 our own now trying to figure out how to do this when we
24 Q And did they report back to you that 24 had AT&T behind us who have millions of units of
25 Performance Financial's concerns as we had discussed |25 inventory all over the world and can tell us easily how
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E‘ 1 they do it and can track a_ﬁ their inventory. I'm on my 1 A The tensile test that has to be done - all _

12 own. I've got to figure out how to get this thing done 2 this is such - no other product that we know of in the

‘3 mow. It totally disrupted me. ' 3 world from your potato chips and all this here, needs

4 Q Did it take longer for Freedom to put any kKind 4 this kind of rigidity. The Do-Boy machine is the only

i5 of lot tracking system into place? 5 machine that really has the background has the capability
i6 A Yes. We had no lot tracking system. 6 to heat, cool, heat, cool as its moving. Everybody else

}7 Q Did that Freedom's ability to develop its 7 heats because the speed is not necessary. You can heat
:;8 preduction capacity in a timely manner? 8 it up and it can just lay there. Once it's sealed nobody
9 A Yes 9 tries to rip it apart.

10 Q Did that affect your labor costs at all? 10 Q And what is that compenent of the equipment

1 A" Yes. K ' 1] that does the actual heating and cooling? Are those

12 Q Did it require you to train and re-train 12 called

:13 employees with respect to these, the lot tracking 13 band -

14 matters? ] 14 A Tt's part of this Do-Boy continuous band

;5‘ A Yes. We were geared one way. Phil Lewis, one 15 sealer. It's something that's special, unique, that's

ié of my trainers let's say, or one of my other guys, had 16 built for this MRE program.

17 set his curricufum for training people based on a system 17 Q Okay. And what problems had contractors had

18 being in place. When this system wasn't in place, all of 18 with the alternative equipment? The alternative

19 "'a sudden everybody has got to now try to fly this thing 19 equipment only had the heating capability?

20 by the seat of their pants, In other words, everybody's 20 A Yeah. Basically heating and pressure. No real

21 not in step like we should be. Everybody's out of step. 21 cooling and it just didn't heat hot enough fast enough.

22 Q Okay. I want to go back and discuss briefly, 22 The recovery rate wouldn't work.

23 the other production equipment that you had referred to, 23 Q And what kind of problems did contractors have
24 but we'd picked up kind of on the tail end when we lost 24 with the alternative equipment on the market? Would the
25 the equipment. 25 bags open up?

‘ Page 515 Page ¢
,1 1 want 1o go back to :1hc Do-Boy equipment and 1 A Yeal, absolutely. They'd pop open, yeah. They
.2 the Koch equipment. I belicve in previous testimony 2 wouldn't seal properly.

3 yesterday you also referred to International Paper ] Q Now, in addition to reliability, were these

.4 equipment. Today you referred 10 S & B Conveyors 4 Koch and Do-Boy, and in addition to the fact they

'S equipment, 5 required less labor, were they also faster than the

i6 A Right. 7 6 alternatives?

7 Q 1 believe you testified yesterday that the 7 A Absolutely. The speed of the Do-Boy was

'8 Do-Boy equipment and the Koch equipment were multi-band, § running at maybe 425 inches a minute. And the struggle
"‘9 I'm sorry, they were scalcrs ‘correct? 9 bugey equipment that I ultimately had to get as a result
10 A Right. High tech. Ye.ah these are high tech 10 of missing my place in line for the Do-Boys, we had to
11 sealers, yeah. 11 pget some 552s, Their speed was maximum, two hundred
12 ©  Q Okay. And what was special about them? Did 12 inches a mipute. So my whole production is cut way bac
13 they require less labor to opé:i'alc? 13 My whole capability is cut way back. !

14_} A Yes, absolutely. . ' 14 Q The International Paper -- Well, let's talk

15 Q Ware they more reliabie than the alternatives 15 about the International Paper equipment.

iﬁ available on the market? 16 A Right.

17 - A Yes. You've got to understand. The MRE isa 17 Q What was that equipment for?

18 very unique produet. Nobody has o have anything that 18 A Intemational Paper makes the V-2 box, okay?

19  they have, sealed in a bag like that. That pouch bag is 19 So does Crown-Zellerbach --

20  so thick that you can drop it.out of a helicopter and 20 Q What is a V-2 box?

'2; - that bag will not break 0pcn.'_‘ 21 A That's this case right here,

2 Q Is that what Mr. Koerber was referring to as 22 Q Is there anything special about that MRE box?

23 being air dropable? 23 A Tdon't think -- I don't know anything that's

24 A Yes, it is, yes. 24 packaged in anything that tough. I mean, you know, as
a5 Q Okay. Go ahead. 25 far as in food products. That V-2 box is very tough.
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1 Jt's hard to open. It' 5 very stiff and that V-2 box is 1 used in food packaging, but thcy re not used in military,
2 made by International Paper. So they've got machines to 2 heavy military, heavy-duty packaging like I needed the
3 actually cut it, make it, form it, flatten it out, and do 3 Kach and I needed the Do-Boys for,
4 everything. So they dlso have the machineries to pop it 4 Q Was the fact that the equipment -- Actually,
5 open, form it, seal'it, glue it, close it and do ‘ 5 that equipment that you got used, was that actually
6 everything else. We lost the International Paper 6 manufactured privately?
7 machinery that we had ordered for this contract. 7 A 1t was manufactured -- I'm not sure how that --
8 Q And in addition to the forming of the box and 8 it was manufactured by Flex-vac, I belicve.
9 the sealing of the box, which is what the International 9 Q Did the fact that you got that equipment from
10 Paper equipment you had c_»fdered was supposed to do, was |10 two different sources cause anyadditional problems in
11 there also a machine that was to put the band around jt? 11 terms of their ability to work to_gether?
12 When we show the MRE there was a slip case over it. 2 A ltwasa nus—match In other words, I've got
13 A Yezh, the sleeve. 13 people now fhat I've got fo train to use this thing, and
14 Q The sleeve? 14 then I've got the same end items that have got to be used
15 A Yeah, yeah, It would have been an automatic 15 and done in a different way. So I've got snorkel-vacs i
16 slesver. 16 over here and flex-vacs over there. So your whole -- the
17 Q That's called an automatic sleever? 17 training of your people and your timing of your drops,
18 A Yes, sleever, right. ' 18 are all different. '
19 O And was that International Paper automatic 19 Q And did that equipment ‘bnly have that heat
20 -sleever - ' 20 capability, the heat-sealing capability, and not the
21 JUDGE JAMES: Are you catching his voice over 21 cooling capability? N
22  there? All right. 22 A No, that's the 552s. This ability here is the
23 MR. LUCHANSKY: 1had forgotten, I'm sorry. 23 amount of time they use to pull a vacuum on the crackers,
24 T'll return to the table. 24 ckay? That's the flex-vac and the snorkel-vac. What
25 BY MR. LUCHANSKY: 25 they're doing is evacuating the air. So when you are
: Page 519 . Page 521
1~ Q And was that International Paper sleever 1 using this equipment, the cqulpment if it's not timed
2 designed specifically to be able to handle something of 2 properly, then you slow down. If it takes longer to pull
3 this tluckness and strength" 3 avacyum theu you e losmg tune on every stroke it pulls
4 A Yes,itwas. 4 avacuum.
5 Q Now, what did you have to get -- and you said | 5 Q Okay. Let me just make sure that we're clear.
6 you lost the equipment and we were about to step through 6 Initially we were talking about the Koch and Do-Boy, are,
7 when and how and why -- but just to complete the thought, | 7 these called multi-band sealcrs‘?!_
8 You said for the sealing machines you had to get some 8 A Yeal, the Koch, okay.
9 552¢f 9 Q Is that what they're called multi-band
10 A Yeah, 552s. 10 scaters? <
11 Q What you called struggle buggy equipment? 11 A The Do-Boyisa multi-band sealer.
12 A’ That's right, struggle bugey, 12 Q Okay. When you Jost the multi-band sealers --
13 Q Who made those 552s? 13 that was for purposes of sealing the meal pouch itseif”
14 A Packaging Aids, I think it was. Packaging 14 A Right. Right, the bag itself.
15 Aids, I think made those. - 15 Q And you talked about replacmg that with 552s7
16 Q Were you able to get all of the sealing ‘ 16 A Yes, 552s, right.
17 eguipment that you needed from one company? 17 Q Now when we're talking about the equipment you
18 A No. 18 were just describing, you're talki11g about equipment that
19 Q What other company did you have ta buy some 19  was used to seal the cracker as§3111b1y‘?
20 from? 20 A Crackers, and that's the Koch multi-vacs, okay?
21 A We got caught outside the production loop of 21 The Koch. The Koch machines that we were going to use
22 Koch. We couldn't go back to Koch. 1didn't want to 22 was a horizontal form-filled seal which pulls a pocket --
23 trust Terimat. We couldn't confirm anything so T ended 23 you place it in and it seals it quickly, very rapidly.
24 up buying used equipment. Getting used equipment from |24 It moves out right sporty.. The old machines that |
25 Flex-vac 69s and I got some snorkel-vac machines that are . 25 ultimately -~ when I lost that high tech equipment what 1
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.1 had to do was then go to a pre-formed bag aperation where 1 Susan.
‘2 the bag is pre-formed, it has to be manually filled, it 2 Q When you say a lazy Susan, do you actnally mean
*3  has to then be moved apain, inserted, a vacuum has to be 3 at a table, a round platform that spins around?
4 pulled, and while it's taking time to pull the vacuum, it 4 A Right. It's moving very slowly around. It's
5 ig then heated and sealed. 5 called a lazy Susan. If you move it too fast, everything
-6 Q How much slower is that than the Koch 6 will shoot off the table. So you've got to slow it down
7 multi-vac? 7 and this way we can see whether or not all the compenents
8 A 1'd say maybe it's two-thirds slower. Yeah. 8 are now syb-assembled and unitized as a unit, and then we
.9 We lost a lot of speed by nsing that stuff, 9 shove it into the bag.
10 Q And what about the equipment you had planned to 10 This is something that I had not even planned
11 use for the accessory pouch? 11 on, Ididn't want to do it. But this is as a result of
|;2 A We was going to use the Koch for that as well. 12 Licbman chasing away my finance people, and chasing away
13 Q Okay. And what did you have to use instead for 13 the equipment people, and knocking me out of my scheduled
14 the assembly pouch? 14 time.
15 A That got worse. We ended up using round 15 People that's going to give us this equipment
16 tables, lazy Susans. 16 tell you they need two to threc months lead time so that
17 Q Tell me first, how the Koch machine was going 17 they can put you in the production line-up.
18 to fill the assembly pouch. 18 Q With this lazy Susan arrangement, once each
ig A Okay. 19 pocket is filled, then what has to be done in order to
20 Q How was that going to work? 20 get that into the accessory pouch?
21 A The Koch machines we was going to operate 21 A Then it has to be all, as a 1nit, moved into
22 similar to the way you mass produce -- 22 the accessory pouch and the accessory pouch sealed. This
23 Q I'm sorry. If I said assembly pouch, I meant 23  was & totally manual system now.
24 accessory pouch. And the acoessory pouch has the toilet 24 Q Meaning that required additional labor?
25 paper and the -- 25 A We must have - instead of having, let's say,
Page 523 Page 525
‘1 A The matches, the chewing gum and everything. 1 ten people, we must have needed 85 people, okay?
2 And what that does, it also pulls a pocket. T had 2 Q To do the same amount of production? The same
i3 ordered, as you see if you want to look at the Koch 3 amount of production that -
4 machines, | had ordered a double extra wide lift so that 4 A To do less production. Let me say it like that
:5 I could pull up, for mobilization purposes, more people. 5 - not the same amount. The amount of production we
"6 But the lift -- the space ﬂ{at we would have normally 6 could have done with those Koch machines by just hitting
(7 used might have been ten feet. 1 wanted it 22 feet 7 & button and bringing on more people, if you follow me,
.8 between, end-to-end. So,'fherefore, I could get more % would have been just a matter of doubling the speed and
|'9 troops and more product to the line as it's moving, a lot 9  just bringing on more suppliers of the line. I could
10 faster before it's closed. 10 have just booted up production real guick, just turning
11 That was something that's an open pocket, It 11 up the knob, turning up the tempo.
12 pulls a chamber in it and then all that you do 18 pop 12 Q Instead of the International Paper machines
13 each accessary in it and you can see it as it's moving, 13 that you've referred to, both the boxer and the
14 if the accessory is missing. You can see before it's 14 boxer-sealer and the sleever, what kind of equipment did
15 closed, whether or not it has all the components. 15 you have to get when you lost the International Paper
16 (3 Is that like an assembly line conveyor belt? 16 machines?
17 A Yes, completely. Quick, quick, fast, right 17 A We went out and got MaRQ equipment, We did a
18 moving. What we ultimately ended up getting was a 18 quick industry study to find out who had some equipment.
19 pre-formed bag. If somebody put a item in it, or didn't 19 And they had some equipment that they modified for us,
20 put an item in it, the next person would not know because |20 was going to modify to handle this International, handle
21 they can't stop and look down to see if it's there. So 21 the V-2 box, which they did. But their equipment was not
22 by the time it pot down there, if some item was missing 22 specifically designed for this.
23 we wouldn't know that it's missing. That became a 23 Q For this meaning, what?
24 problem. 24 A For that stiff box.
25 So what we had to do was create this lazy 25 Q Okay. What was that equipment designed to
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1 handle? 1 1had ordered the Koch machines, we had -- everything was
2 A Theirs? Basically corrugated, Corrugated is 2 rolling. Everything that we had planned and told
3 easy. It's softer and you know, you can handle it and 3 Philadelphia we were going to do, we had it moving,
4 what have you. So they was going to reinforce certain 4 Everybody was marching, ‘
5 things that would flex as its trying to and they did 5 Q Through whom did you then arrange the
6 reinforce. But it didn't work that well. 6 financing? Once you had placed those purchase orders,
7 Q What happened as a result of using equipment 7  did that have the effect of holding that equipment for
8 that was designed to handle only corrugated materials 8§ you so that it would be available?
9 when you tried to use it on something as thick as the MRE 9 A The moment I shook hands on a deal 1 obligated
10 cases and sleeves? 10 them and I obligated myself.
11 A We found out later on that it wouldn't move as 11 Q And did these companies"'-tell you that as a
12 fast. It was nmch slower. It it flexed, let's say, 12 result of placing that purchase Qrder, that they would
13 after awhile. It heated up and flexed and it started 13 have those machines available for delivery when you
14 mis-forming the boxes. MaRQ sent their repair man. He 14 needed them? ‘
15 tells us we just can't move as we want to, Give the 15 A Yes. Within, some of them a few months. Some
16 machine a chance. And we're trying to -- we need to 16 of them six weeks or whatever it was when they were
17 move. 17 supposed to, but we had to get in line to be the next
18 Q@ What happened as a result of the boxes being 18 person at that time, to receive it.
19 not perfectly formed? 19 Q In other words, because the high tech,
20 A If the hox is not perfectly formed, then the 20 state-of-the-art nature of these, ﬂley weren't fungible,
21 sleeve won't go on after it’s sealed at the other end. 21 they weren't just sitting on the helf?
22  So you have sleeving problems. 22 A Right, This is not shelf -- right. This is
23 Q And is that what happened as a result of using 23 not something you're going to just pull off the shelf
24 the MarQ equipment? 24 right away. They've got 10 be put in their production
25 A Yes. That's exactly what happened. 25 sequence for you.
Page 527 Page 529
1 Q It sounds like you had to call MarQ or needed 1 Q And they required, as you said, anywhere
2 to call MaRrQ pretty regularly to come out and repair its 2 between six weeks and four months, depending on which
3 machines? 3  equipment?
4 A Right. We had to call them because of the 4 A Right. Depending on whiat it was, yeah. They
5 machine would get out of adjustment because of the mere 5 would then tell you their timing and their backlog. They
6 strength of the boxes and its fighting with it. 6 had their own backlog of proddctiml. Do
7 Q Were there times during that period when you 7 Q Did you then arrange for financing for all of
8 mneeded to call MaRQ to come out and repair that they 8  this equipment, the Koch, the Do-Boy, the International '
9 wouldn't come out and repair because you weren't being 9 Paper machines, and the -- I know I'm missing something,
10 given the money from the Government on progress payments |10 I'll think of it -- all of the equipment that you'd
11 to allow you to pay for the service calls? 11 planned on vsing. ‘
12 A Well, not only the service but the spare parts. 12 A All the production equipment,
13 'We was supposed to have spare parts, maintenance parts 13 Q All the equipment you've just described that
14  and things like that and by the cash flow being impacted 14 you were planning on using, did you arrange for financing
15 by no money coming from Licbman and no confirmation of {15 for that through Performance Financial?
16 money, impacted on our management's ability to keep 16 A Well, before that I had arranged for financing
17 enough spare parts. We had to divert doliars to other 17 with Robhins in California. Then I had Penzer in New
18  things like keeping the lights on. 18 York here, was ready. And then I had -- what's that bank
19 Q How early had you initially put in your 19 out there -- I had another supplier. Then the -- at last
20 purchase orders for the Koch and Do-Boy equipment, well, (20 Performance Financial.
21 for all of this equipment in order to make sure that you 21 Q But after February of 1985, Performance
22 had it in time to perform the MRE-5 contract? 22  Financial actually stepped in and started to arrange to
23 A We cut all these purchase orders in January of 23 take over the financing for this equipment?
24 '85. So within a month or say within forty-five days 24 A Riglt. Performance Financial had done this
25 let's say, of contract award, I had ordered the Do-Boys, 25 before with government contracts, so had Bankers, They
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‘1 didn't need to go to Liebman to get ane. So they jumped 1 Q That was the category of items that everyone
%2 in here because of the contract, They could read, they 2 was referring to as capital type equipment or that Mr.
'3 understood what the terms were and they moved, outright 3 Licbman was referring to --
4 sporty. " 4 A Yeah, he was classifying it as something that
'3 Q And they arranged for that financing? 5 we, at the negotiation with Philadelphia, had classified
6 A Yes. They arranged for it. Yeah, they did it. 6 it as equipment necessary for this contract.
7 They financed it, or at least they attempted to, was 7 Q Now these are costs that you had agreed with
.8 getting ready to. & DppsC would be expensed to this contract, correct?
g Q And then you described befare, about the 5 A Absolutely.
io  probiems that Warren Rozen and Performance Financial had |10 Q Why did Mr. Liehman say that he wasn't going to
11 with Mr, Liecbman, in terms of the representations Mr. 11 pay you on those costs?
12 Liebman made about Freadom, and then an agreement to pay {12 A Mr. Lichman said progress payments were at his
13 routine costs and reneging on that agreement. And you 13 discretion. Now that was a big problem for Watren Rozen
14 said that Performance Financial pulled out because of 4 -
15 that. Was this equipment that we just discussed 15 Q Okay. Did you have something new to add to our
{6 affected? 16 discussion about Mr. Liehman's actions on how it impacted
17 A Welostit. It was totally affected. Once 17 Mr. Rozen?
18  Performance pulled the plug the last time, we lost all 18 A Well, yeah, Because Warren, would tell them,
{9 credibility in the industry. 1 couldn't go back to Koch. 19 "I went it in writing from him that it's at his
20 Bob Ruff from Do-Boy says, "Henry, I don't know what the |20 diseretion." All right? So he ultimately put a letter
21 heck is going on over there. You've got a problem -- 21 - and I told Vincent Ferrandino, "Get a letter from him
iz something's -- I'm out of here,” you know. 22 that says that," all right? So somewhere in these files
23 I couldn't -- he can't get me back into the 23 you're going to see a letter written directly to
24  front of the line to meet my new delivery schedule that 24 Ferrandino from Liebman saying progress payments are at
25 T'm going to have to now negotiate with the DPSC. S0l 25  his discretion, subject to pre-payments audits or
Page 531 Page 533
1 can't meet - they cannot meet that schedule. So there's 1 something. But what he told them in the meeting, to
.2 no use in me even going back. 1 have to now get 2  Warren Rozen and Col. Francois and them, is progress
.3 something else to try and meet that schedule. 3 payments are at my discretion. So he's going to check
:4 Q Let's move on to a different topic if we could, 4 everything before he let a progress payment go out the
-5  Mr. Thomas. 5 door. So we found that to be a problem,
6 Going back to May 6, 1985, when Mr. Liebman 6 Q Let's move on.
i';' finally released the first dollars in progress payments. 7 A All right.
8 You said that Mr. Liebmen did not pay the entire amount, 8 JUDGE JAMES: But before we do I want to ask
K A No. 9 this one question.
10 Q He paid approximately 1.7 million of the 10 MR. LUCHANSKY: Sure,
11 request, correct? 11 TUDGE JAMES: In this progress payment number
12 A Right, correct. 12 one where roughly $65-66,000 didn't get paid.
}3 Q And now I'm referring back to the progress 13 THE WITNESS: Right,
14 payment chart just for simplicity sake. And he did not 14 JUDGE JAMES: 1s there something in the
15 pay $66,1937 15 paperwork there that explains why the Government didn't
16 A Right, 16 pay that money?
17 Q And you said that that amount was the costs 17 THE WITNESS: We didn't know at first, ne.
18 incurred by Freedom for purchasing the capital type i8 JUDGE JAMES: There's nothing in the paperwork?
19 equipment. Things like -- and I don't know specifically 19 MR. LUCHANSKY: That explains why it wasn't
20 what was incurred in this particular payment but 20 paid?
21 equipment like quality control equipment and supplies, 21 JUDGE JAMES: You've been asking him questions.
22 maintenance equipment, building repair, automated 22 [ want to see if there's anything in the paperwork that
23 building management and control systems, lockers, and 23 says, "We've deleted the $65,000 because of this, this,
24 office equipment, Is that right? 24  this or this? And the answer he's given me is, "No,
25 A That's right. 25 there's nothing in the paperwork."
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1 THE WITNESS: Yes. It is now, sir. 1 to DPSC to explain to Mr. Licbman. Ask Ms. Rowles. 1
2 JUDGE JAMES: Where is it? 2 sent her a letter, T sent her a mailgram. I called here
3 THE WITNESS: Okay. Ultimately -- 3 on the phone. I got Keith Ford on the phone and she
4 JUDGE JAMES: Do know. I just want a number. 4 says, "Okay, Henry, I ot a battery of your letters -~
5 ‘Where am I looking, Mr. Thomas? 5 Q Okay. When did you contact -- first of all, f
6 THE WITNESS: Is it the document that -- 6 Rowles is R~o-w-1-e-s?
7 MR. STEIGER: We will be covering that in a few 7 A Thbelieve so.
8 minutes your Honor, in the questioning. 8 Q Okay. And who is Ms. Rowles, at this point?
S JUDGE JAMES: All right. Go ahead. 9 A She's the contracting officer.
10 MR. LUCHANSKY: Thank you, your Honer. 10 Q Mr. Barkewitz previously was the contracting
11 BY MR. LUCHANSKY: 11  officer? ;
12 Q Now, you told Mr. Liebman that these costs had 12 A Yes. 4
13 been negotiated to be expensed at the time of contract 13 Q He had left at this point‘?;:
14 negotiation, didn't you? 14 A He moved up to another 'departmﬁnt, yes.
15 A Right. We told him they were part of the 15 Q He had left at this point?
16 spreadsheets. These are the computers that's in this 16 A Yes. )
17 spreadsheet. These are the computers that's the 80,000 17 Q Ms. Rowles, what was her position before Mr.
18 that's making up part of the $1.8 million. That's making 18 Barkewitz left, if you know? ‘
19 up that number. These are the details. This is what I'm 19 A She was the chief of contracting, I believe.
20 supposed to incur as direct costs. 20 Chief of that division or s'omeﬂ}ing or -- hold on a
21 Q Now, again, these spreadshects are the 21 seccond. Chief rations provisioﬂ or something. She was
22  spreadsheets for the November 6, 1984 memorandum of 22 over him.
23 understanding? 23 Q Now as of June of 1985, when these events are
24 A Negotiation, right, This is the cost buildup. 24 occurring, was Ms. Rowles filling in termporarily for Mr.
25 0 And did Mr. Liebman have those spreadsheets at 25 Berkewitz?
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1 the time of the negotiations? 1 A Yes. She was the contracting officer. :
2 A Yes. 2 Q She was serving as contracting officer until a
3 Q And did you provide -- Did you, Freedom, 1 new contracting officer was assigned?
4 provide him with another set of those spreadsheets just 4 A Right. ,
5 before the post-award meeting in December of 19847 3 Q And she is the person you contacted to tell her
6 A Yes, 6 that Mr. Liebman wasn't paying progress payments on costs,
7 Q And did you specify to Mr. Liebman, at that 7 that had been agreed to be expensed?
8 time, encourage him to have both Freedom and Mr. Liebman | 8 A No, I called Captain Parsons. And he's the
9 proceed pursuant to the expectations set forth in those 9 one that got Peggy Rowles, she's the contracting officer.
10 cash flows? 10 And he said, "She'll fix it. She'll get them straight.”
11 A Absolutely. We certainly did. 11 ©Q And did Ms. Rowles contact Mr. Lishman about
12 Q So now, moving forward to June of 1985, when 12 this issue?
13 you're again telling him, "Look those costs are broken 13 A Yes. She called him on the phone and she also
14 out in the cash flows." Are these specific categories 14 wrote him letters explaining to him that the negotiation
15 and the specific expenses adding up to $522,218 broken 15 included as direct costs and DPSC had allowed as direct
16 oui in those cash flows? 16 costs and did not insist upon depreciation on these
17 A Yes, they are, 17 costs.
18 Q At that point, did he agree to pay progress 18 So therefore, the contracting officer, knowing !
19 payments on those costs? 19 the industry, understanding this type of equipment,
20 A No. 20 understanding that this is for this contract, like
21 Q What did you do? Did you contact DPSC? 21 specialized equipment only for this type contract,
22 A Oh, yes. What I did was when we finally 22 allowed it as 100 percent cost without insisting on
23 flushed out what his problem was that he had taken 23 depreciation.
24 $66,000 out of progress payment one — something else out |24 JUDGE JAMES: How do you know that?
25 of another progress payment. I wrote a series of letters 25 MR LUCHANSKY: Iwas just going to ask --
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1 BY MR. LUCHANSKY: 1 October, which was the DD-633 with all the supporting
2 Q Mr. Thomas, I'm serry, Mr. Thomas, did Ms. 2  data, which included the spreadsheets, thesc items were
‘: 1 Rowles provide you with'a copy of the letter she sent to 3 -- and she broke them out.

4 Mr. Licbman? 4 Q Okay. And I don't want you to read from the

5 A Yes. She gave me a letter -- she gave me a 5 document, sir,

é6 copy of the letter to shut me up. 1 mean, I was going 6 A Okay. I just said she broke them out.

'7 through the roof on this one. 7 Q Is F-78 a letter that you received from Ms.

8 So, the letter that -- she sent me back a g8 Rowles about this issue?

.9 letter saying, "Mr. Thomas, we have recently, based on 9 A Yes. Becanse we was talking about direct costs

iO your calls to me, gone back." you know, her and Keith 10 for progress payments,

11 Ford, "and told Marvin Licbman what time it was," let's 11 Q And in this letter does she refer to the costs

{2 say, "and provided him with a telegram explaining that 12 that are at issue, as being costs costs you were

13 these payments were negotiated by the PCO” 13 inguiring about for progress payment purposes?

14 Q Mr. Thomas, I'll agk you to take a look at the 14 A Yes. In other words, she's saying that the

15 T series, beginning with F-74. 15 issue of me purchasing certain equipment as direct costs
it 1s F-74 one of the letters that you wrote to 16 for progress payment purposes, and that's what it was

17 Ms. Rowles about this issue? 17 for, and she's advising me that she has now fixed it,

1_8 A Yes, it is. 18 like Captain Parsons said she would, that for me

f 9 Q Is F-75 another letter that you wrote to Ms. 19 purchasing direct cost equipment as direct costs, it
20 Rowles about this issue? 20 says, for progress payment purposes. And she's provided
21 A Yes, another one I sent. 21 Liebman with --
22 Q Is F-77 a Telex dated June 5, 1985, from Ms. 22 ©Q What was your understanding as to what she told
33 Rowles to Marvin Liebman, the letter or communication you (23 Mr. Licbman? :
24  were referring to? 24 A She said to date she's mailed a telegram to Mr.,
25 A Yes. This is it. But she also sent me a 25 Licbman --
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-1 letter which is at F-78, 1 Q I don't want you to read the document, sir.

'2 Q Okay, Well, first I'm just asking you, is F-77 2 A U'm sorry. What did you say again?

.3 the letter that she sent to -- 3 Q I just wanted to know what your understanding

‘4 A This is here communication to Marvin Licbman. 4 was conceptually, as to what she was tclling Mr. Liebman.
‘5 Q And this is the one where she tells Mr. Liebman 5 A She went back to the contract file. She and’

.6 that these costs were negotiated as direct to the 6 Keith Ford pulled out the documents contained in the

7 contract, correct? 7 contract file, extracted these items and said to Mr.

8 A Yes. ‘ 8 Liebman, "These were negotiated by the PCO as direct

‘9 Q And she informed him that DCAA didn't take 9 costs for this contract for progress payment purposes and
10 exception to these costs being expensed? 10 Henry Thomas is to be paid."

11 A Yes. We identified the ones that I had 11 Q Okay. Did Mr. Liebman then pay progress
12 concerns about. 12 payments on these costs?
13 Q Okay. And they're right there in the letter. 13 A No. Mr, Licbman says he doesn't -- he told me
14 Did you receive a copy of that Ietter, F-777 14 he didn't care what DPSC says. They screwed up the
15 A Yes, [ did. 15 contract and he's not doing it.

i6 Q From Ms. Rowles? 16 Q What's the next thing that you became aware of?
17 A No 17 Did you continue to submit progress payment requests for
18 Q Where did you get a copy of that letter? 18 these costs included in the $522,000 worth of costs?
19 A DCASMA, New York. 15 A 1 continued to do this and when he rejected us
20 Q The items that Ms. Rowles talked about in her 20 again, we hit the ceiling again, and we called for a big
21 letter to Mr, Liebman, are those the costs that had been 21 mesting with everybody, Because everything is in total
22 negotiated to be paid through progress payments in your 22 disarray. Ican't schedule anything. I can't schedule
23 negotiations with the Government? 23 people. Tdon't know what to - I've got product coming
24 A Yes. What she did in this letter says that as 24 in the door that I've got to do a quality contro] test on
25 aresult of the negotiations, based on our offer of 16 25 mmillions of units here. Here's a sampling of this stuff
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1 and I don't even have a tensile tester in-house. 1 legal department. They're wrong." That's what he told
2 Q And let me ask you about that. A tensile 2 me. He says, "I'm taking it to my legal department. I
3 dester is quality control equipment? 3 don't care what the PCO is saying, He's wrong. He don't
4 A Yes. It's part of my receipt inspection. As 4 know what he's doing." :
s the product is coming in the door, we're supposed to do 5 Q Did he explain to you how Freedom would be paid -
6 certain weights, weighting, weighers, check weighers to g for these costs if at all?
7 weigh a batch to say okay, it's represented a sample of 7 A We're not going to be paid. He says, "You go
8 this. 8 get your own money to do this. The Government is not in
9 If this box weighs this amount, then the rest 9 the business of putting anybodff in business. Go get your
10 of it weighs that amount. Everything was -- all my 10 own equipment.”
11 automatic check weighing equipment -~ nothing was coming |11 Q You testified that Freedom incurred additional
12 in-house now. 12 .costs as a result of this problem. What were the types
13 Q So was Freedom able to get quality control 13 of additional costs that Freedom had to incur, do you
14 equipment timely, as it had anticipated? 14 know? And if you don't know, do you know where that
15 A No. 15 information would be collected?
16 Q What about maintenance equipment? 16 A Yeah The kind of costs that we say is in one
17 A Nothing. Bverything I tried to do, I was out 17  of our claims, early claims there that we gave them. We
18 of step, out of sequence. The marching army was moving 18 spelled it out in detail to Mr. BankofT, I believe it
19 in front of me. 1 had halted certain things. Everything 19 was, exactly what went on. Wé told him in that claim of
20 was just a mess. 20 March of April of '86 -- 1 think it was when we gave him
21 Q Building repair? 21  the claim - when we told him this thing had cost us
22 A Again, everything was behind schedule. 22  ghout 3.5 million to 54 millionfor it was really 5.7 but
23 Q Automated building management and control 23  whatever,
24 system? 24 @ So although you don't know what those costs are
25 A Non-existent at this point. 25 at the moment, you were aware of them at the time?
Page 543 , Page 545
1 Q What is that aytomated building management and 1 A Oh yeah, We were telling him all of the
2 control system? 2 problems that this thing had caused and all of the delay
3 A It's a lot things, Tt's a whole system for 3 it had caused and we gave it to him on a silver platter.
4 security, tracking, lot tracking, everything. It's what 4 Q Now did Mr. Bankoff become the PCO for this
5  AT&T said, "We could fix you, Thomas," to -- you won't 5 contract somewhere around I think, July or August of
6 have, you know ~- "for your mobilization purposes.” 6 19857 5
7 Q Did that cost Freedom any additional money? 7 A Right around this time in June, he stepped up
B A Tt cost ~ not having the system jeopardized § to the plate I believe it was. It must have been July,
9 our entire contract. If we mobilized, 1 couldn't figure 9 July time frame. He stepped up to the plate and this was
10 out manually where chewing gum that's contaminated went |10 the mess we were in when he came to the table.
11 in what box and where it went. I couldn't figure nothing 11 Q Did Mr. Liebman ever tell you that he wouldn't
12 out anymore. 12 pay these costs at all unless he got & DAR deviation? i
13 Q Mr, Thomas, please, listen carefully to my 13 A What he said to me -- ves, he did. But what he
14 question. Did Freedom incur additional costs as a result 14 said was he was going to go to his lawyers because DPSC
15 of not being paid for these items as it had anticipated? 15 had screwed up and that's when I had my attorney [
16 A Yes, absolutely. 16 believe it was or they got into a discussion about direct
17 Q Did it delay Freedom's ability to obtain these 17 costs, indirect costs, all kinds of things, and Liebman
18  items that were listed? 18 claimed that we were saying that DPSC was doing something
19 A Yes. 15 special for us and we said that everything was just
20 Q Did Mr. Liebman tell you how these amounts, the 20 classified as direct costs. It's nothing special,
21 $522,000 waorth of items, cost items, were to be paid if 21 Q Okay. Did you learn whether this DAR deviation
22 they weren't going to be paid under progress payments? 22 request was actually submitted by Mr. Liebman?
23 A Yes. He said, "You go out and get your own 23 A Ultimately, yes. He went and got Frank Bankoff
24 money. DPSC screwed up this contract, You 24 also to submit something without you know, also to ask
35 out-negotiated the Government. 1'm taking this to my 25 for a deviation from the regulations.
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i 1 Q Okay. Did you learn whether that DAR deviation 1 JUDGE JAMES: All right. Let's go off the
{2  rtequest was approved or denied? 2 record.
‘3 A [t was denied. It wasn't necessary. 3 (Whereupon, the hearing was recessed, to
‘4 Q It was denied? 4 reconvene later this same day.)
5 A It was denied. 5
6 Q Do you know from the time of Ms, Rowles June 5, 6
;7 1985, letter to Mr, Liehman, how long it was before Mr. 7
‘8 Lichman actually submitted a request for a DAR deviation? 8
9 A No. Idon't know when he did it. Maybe, I 9
10 don't know. Maybe a coﬁplc of months later or something, |10
' il amonth. Idon't know, 11
12 Q After you learned that the DAR deviation 12
]3 request had been denied, did Mr. Liebman, to your 13
14 knowledge take any other action at that time to try to 14
{5 pay you for these costs? Strike that. 15
iﬁ Were you ever paid in a lump sum for -- let me 16
17 start again, ' 17
8 At this point we've been talking about $522,000 18
19 ‘worth of costs. I believe the record reflects that Mr. 19
30 Liebman at some point says that he accidentally had paid 20
21 ahout $100,000 worth of these costs, So now as of June 21
32 and beyond 1985 - June 1985 and beyond, we are actually |22
23 talking about approximately $399,000 worth of costs, is 23
24 that correct? 24
25 A Yeal, that would be correct. 25
' Page 547 Page 549
i1 Q Okay. $399,000 -- 1 AFTERNOON SESSION .
12 A But at the time we didn't know that. We didn't 2 JUDGE JAMES: Let's go on the record.
‘3 know it because we didn't know what he was deducting at 3 Whereupon,
"4 the time. 4 HENRY THOMAS,
S Q He hadn't broken it out for you and told you - 5 the witness on the stand at the time of the recess,
6 A He wouldn't tell us. He was just sending 6 having been previously swomn, was further examined and
E money. He didn't or short -- he shorted the progress 7 testified as follows:
& payment, sent it with no explanation, 8 BY MR. STEIGER:.
9 Q And was it your position throughout this 9 Q Mr. Thomas, you testified this morning that
lo  period, from the time you started incurring these costs, 10 with respect to the first progress payment that had been
11 that Freedom should be paid in a lump sum for these costs |11 made to you some sixty-six, approximately 566,000 had
12 as incurred through progress payments? 12 been withheld?
13 A Repeat that question. 13 A Yes.
14 Q !'m sorry. Was it Freedom's position during 14 Q Were you told at the time what the reason was
15 this entire period, that it was entitled to be paid in a 15  for that withholding?
16 lump sum, so to speak, through progress payments for 16 A No.
17 these costs as they were incurred? 17 Q Now with respect to progress payments that had
18 A Yeah, It was our position thet as we incurred 18 been submitted subsequent to that time, after that time,
19 these costs, booked them on our books and records, 19 were there also disallowances or reductions made?
20 submitted & progress payment to him, and we were ta be 20 A Yes.
21 paid 95 percent of those costs, 21 Q Were you told on those instances, what the
22 Q The Court's indulgence for a moment, your 22 reasons were for the reductions?
23 Honer. Your Honor, at this point I'm finished with my 23 A No. We weren't. We wrote to Peggy Rowles and
24 sepment of examination of Mr, Thomas, and I believe that |24 we found out that these costs were -- and that's what
25 Mr. Steiger will be picking up from here. 25 those letiers are about. But his reasons were that they
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1 weren't -- they shouldn't be included in this and that 1 A Yes, itis.
2 his main reason to me was that the PCO screwed up in 2 Q And does that not confirm what your |
3 allowing these costs. 1 understanding was as to the reason for the reduction of ;‘
4 Q But eventually you did find out? 4 $66,1927 '
5 A Eventually, ves. 5 A Yes, that's what it is.
6 Q You found out specifically what the nature was 6 Q Okay. 1want you to take a lock at some of the
7 of these disallowances? 7 other progress payment information that is contained on
8 A Eventually, ves. & these sheets. Would you focus for & second on progress
9 Q 1 want to call your attention to a document 9 payment number five on the next page?
10 provided by the respondent as a matter of fact, as part 10 A Yes, '
11 of iis documnents. And it is a portion of what is labeled 11 Q Now that does show a rather substantial amount
12 as G-93. Ibelieve it is at end of that segment of 12 requested?
13 documents in G-93 and it is entitled, "Fresdom Summary of |13 A Yes. ‘
14 Progress Payments." I'm sorry. It's not in there? 14 Q And could you explain, based on this comment,
i35 A They moved it. Bruce corrected it yesterday, 15 what you believe is the reason why only $6,687 and change
16 Bruce. Do you remember - 16 was paid? ‘
17 Q I'msorry. G-95,1s it? 17 A Yes. At this pointin tixfie, Marvin was
18 A T think they put it as a new number. The Tab 18 challenging our accounting system for including capital
19  was missing. 19 costs or what he called capital costs, in the progress
20 Q G-95 then, Do you see it, Mr. Thomas. 20 payment request. ‘
21 A Yes, G-95. 21 Q Are these the same capital costs that we have
22 Q Now until you received these documents from 22 been talking about? _
23 Respondent, had you ever secn this document before? 23 A These are the same costs ‘that was agreed to
24 A No. 24  with the pcO, Tom Barkewitz. And these are same cosls
25 Q Have you reviewed or looked over this document? 25 that was reviewed by the DCASMA, a pricing team before --
Page 551 o Page 553
1 A Yes. 1 during the pre-award process, and they're the same costs
2 Q With respect to the information concerning 2 that DCAA did not have any objection to as being included
3 progress payment number, date received, et cefera, the 3 in this contract, during the pre-award process.
4 first line of each one of these progress payments, is it 4 Q Now had DCAA, it says in there, said that your
5 your understanding that this is correct? 5 accounting system was inadequate?
6 A Yes, this is. 6 A Yes. :
7 Q Now with respect to the items calied comments, 7 Q Had you made any changes to your accoumting
8§ is it your understanding that these are correct? & system essentially, since you had been awarded the
9 A From what I see, ves. Tt looks like this is - 9 contract?
10 Q You can verify what it says as far as the 10 A No. This is the same contract —- accounting
11 reasons and stuff? 11  system that we used to bargain for those costs. The same
12 A As far as what his reasons were. 12 accounting systemL.
13 Q Is this the first time you've seen that? 13 Q And you recall what the findings were in the
14 A Yes. And I read this. 14 pre-award survey regarding that accounting system?
15 Q I'd like to call your attention to the progress 15 A Tt was adequate for progress payment purposes
16 payment number one re-submission, the one dated April 10, 16 and they even said we could get a computerized equipment
17 1985, 17 -- system. o
18 A April 10th? 18 Q 'Thank you. To the best of your understanding,
19 Q Yes. 15  were there any serious deficiencies in your accounting
20 A Oh, 1 see it, okay. 20 system?
21 Q Do you see it? 21 A No. There was -- no, no.
22 A Yes 22 ©Q What was the result? Can you tell from here
23 Q It fallows progress payment three. Is that not 21 what the result was of the conclusion of Mr. Liebman,
24 the progress payment we were talking about that you 24  that the system was inadequate?
25 submitted after the novation was signed? 25 A This allowed Mr. Lisbman to now, pay nothing.
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"I In other words, he was looking for a way of paying no 1 costs were paid to you?
2 money. By paying nothing he could say, "If your 2 A Yes. We were in a cost overrun or in an
| 3 accounting system is not right it's some inequity against 3 out-period of the cost. The contract should have been.
4 the Government, so therefore, I'll pay you nothing." You 4 completed in fourteen months which meant the contract
"5 will either fix it his way - In other words, he wanted 5 should be over in December of 1986.
'6 us to back out the costs that he said that I 6 Q Excuse me but, let me restate the question
‘4 out-mancuvered the Government with - that I, what did he | 7 because you're going too broad into what I'm asking and 1
8 say? 1out-negotiated the Government for these costs. 8 would like it focused a little more.
9 So what he was going to do was make me take the 9 Do you remember in what particular contract
10 costs out of my accounting sysiem as direct costs away 10 document that this amount was paid?
1! from the manufacturing overhead categories. He wanted 11 A MAR-25.
12 them out of the G & A categories, and he wanted me to put |12 Q Was there a DAR deviation granted?
13 them over in a special accounting package called capital. C 13 A No.
14 Once I put them in capital, then he says, *I'm 14 Q Do you recall getting a letter from Mr. Liebman
15 going to pay you the depreciation portion only." And I 15 saying that he was considering suspending progress
16 says, "No. That's not the-way it goes" 16 payments?
17 Q Did he ever pay you the depreciation portion, 17 A Yes, I got several from him.
18 just -- ’ 18 Q Well, do you recall one around the time of this
o A No. Because he says I have to first, change my 19 progress payment number five, that we had been talking
30 accounting system, put it over there, then properly 20 about? Or let's focus in on it if you don't.
21 capitalize it, then submit a progress payment for the 21 A Yes.
32 depreciation portion only. 22 Q Did he tell you why he was considering
2 Q Let me ask you a Ciuesticm. I know you're not 23 suspending progress payments?
24 an accountant. Let me ask you this. Is depreciation, in 24 A Yes. He said that due to the fact that we have
25 your understanding, a cost that can be incurred? 25 an inadequate accounting system, he is going to now
‘ Page 555 Page 557
1 A Yes. . 1 suspend progress payments and basically, that is a reason
‘2 Q You believe it is? . 2 that he can officially suspended it but he has to first,
'3 A A depreciation is sinmething that you bill the 3 find something wrong with the accounting system.
4 Government for -- the depreciation portion along the line 4 Q@ Right. So he said he was considering
5 and they will give you -- we're going to incur in 5 suspending?
.6 depreciation, $333,000 with this contract. 6 A Right.
f'i ) What is depreciation, in your mind? 7 Q To the best of your understanding, did he in
‘8 A Depreciation is a form of giving you back money 8 fact, suspend progress payments at that time?
i9  ihat you've spent now, for something that you're going to 9 A When he didn't pay he suspended progress
10 use later on. 10 payments. But did he -
11 Q Do you actually take that money out of your il Q Are you aware of a procedure of some kind
12 pocket? 12 within the agency that requires that a board be convened
13 A No. Well, vou'd -- no. 13 in the event that progress payments are to be suspended?
14 Q Now, let me ask you this. If it's not a finite 14 A I believe there's a requirement for him to
15 amount that you take out of your pocket then how could, 15 convene a board and at the same time let me, the
16 in your understanding, progress payments be made on a 16 contractor, talk -- or have some input inte this system.
17 depreciated value? 17 () Was not that the concept or process that was
18 A ] have no idea, These accountants have got 18 utilized the first time that progress payments were
19  their own formulas. 19 suspended -- right after you got the job?
20 Q Okay. Now Mr, Luchansky asked you what 20 A No. We found that -- no he didn't We found
21 happened to these costs with respect to the DAR 21 out that Marvin had convened a board or quick panel, he
22 deviation. Now let me ask you. Were these costs ever 22 said, over the weekend. He came back and hustled
23 paid to you? ’ 23 everybody in. It was an emergency. He had to suspend
24 A Yes. 24 progress payments. But I was never given an opportunity
25 Q Do you remember under what circumstances these 25 to go in there to that board and say -- to tell them my
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1 side of the story. He just bum-rushed them, I guess. 1 get this thing going again.
2 Q Well, how did you find out? 2 Q And why did you do that?
3 JUDGE JAMES: Wait a second. What time period 3 A Tt was obvious that nobodly was listening to
4 are you talking about now, Mr. Thomas? 4 what the real deal was or what the story was and had
5 THE WITNESS: In the January 4th time frame, 5 everybody in there but nobody was seeing the trees or
6 right after Christmas time frame, Marvin Lichbman wrote me | 6 really what was going on.
7 aletter on January -- 7 JUDGE JAMES: Mr. Thomas, what is this phrase,
8 JUDGE JAMES: Okay, fine. That's the first 8 backed costs out mean? ‘
9 suspension episede, right? 9 THE WITNESS: Okay. What that means, Tudge, is
10 THE WITNESS: That's the first time, yes. 10  that we had in our proposal with the Government, these
11 JUDGE JAMES: All right, 11 costs charged as direct. These arc the same costs that
12 BY MR. STEIGER:. 12 Ms. Rowles, Peggy Rowles, had sent in her memorandum, in |
13 Q How did you find out about that? 13 her Telex to Mr. Liebman, saying that these costs were
14 A L got a letter later on -- 14 allowed as one-time costs direct to the contract. And
15 0 No, no. How did you find out about the Board, 15 these costs were in the G & A and menufacturing overhead
16  this board thing? 16 pools. They were right in there as a direct line item
17 A T didn't find out about the Board until later, 17 negotiated line-by-line by the PCO.
18 He never told me that he was doing it. It was done. 18 So I had mimicked my accounting system to that
19 Q TDid someone tell you that there was a board 19 negotiation. So my accounting' gystem, as we accounted
20 convened or how do you know whatever happened? 20 for everything, was blown out in the progress payment and
21 A Only because Licbman told us that he had done 21 in our accounting system, ' ‘
22 this in order to do it. 22 JUDGE JAMES: That's what baclked costs out n
23 Q Right, 23  means? ‘ {
24 A And we looked up the, I think, the regulations 24 THE WITNESS: No. Backing --
25 where it says that he can do this but he has to give the 25 JUDGE JAMES: Please tell me what does it mean?
, Page 559 Page 561
i contractor a chance too. 1 THE WITNESS: Okay. Backing the cost out means
2 Q Now on this second one that we're talking about 2 reversing the entry, Taking it out of the progress
3 now. 3 payment. Going to my books and records, removing that
4 A Right, 4 cost, then placing it up in the asset category on the
5 Q In this new time frame, are you aware if such a 5 other side, and I have to -- [ can't get those costs.
6 board was convened? 6 Those costs were just removed as if they had never \
7 A No. He hasn't told us or we have seen no 7 existed. * ’
8 indication that he has convened a board of inquiry, or 8 So I had to change my entire accounting system
9 whoever they are to look at this. 9 for incurred costs to comply with Mr. Bankoff here,
10 JUDGE JAMES: Mr. Thomas, what time period are 10 saying that I need to move these costs and segregate them
11 we talking about now when we're mentioning the second 11  toa different area.
12 suspensiop episode? 12 BY MR. STEIGER:.
13 THE WITNESS: This is July -- July time frame 13 Q Was that Mr. Bankoff or Mr, Licbman?
14 now, 1985, around progress payment number five. 14 A Mr. Bankoff is the only one that I would do
15 BY MR. STEIGER:. 15 this for. He came in there and says, "Henry, you've got
i6 Q What happened to these allegations or these 16 to segrepate these costs, Move them to wherever Marvin
17 statements that were being made concerning the inadequacy |17 wants them so we can move ahead." He's sitting here.
18 of your accounting system? Did it ever change? Didyou (18  That's what I did and that's the only reason why because
19 ever become adequate? 19 Itold him we're going to have to get to the bottom of
20 A Finally, yes. There was an agrécment with -- 20 this.
21 this whole episode ended up in a D & F and an agreement |21 He was going to now try to chime in and get a
22 with Frank Bankoff here, where I refused to change my 22 DAR deviation for this and I looked at that, your Honor,
23 accounting system but I acquiesced and just said, "Okay, 23 as being something is wrong here. But from my
24 fine, I'll doit." But I ultimately ordered my 24 understanding, Marvin Licbman was claiming that DPSC's
25 accounting department to back the cost out so that we can |25 PCO screwed this up, should not have allowed this and
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"1 without Frank Bankoff standing his ground with Liebman, 1 | 1 payments, 1'm asking him for everything that I need for

12 was caught between a rock and a hard place. Ididn't 2 quality control equipment, I'm asking him for the

'3 -know which way to go. Maybe the PcO did screw up but 3 accounting system, I'm asking him for the computers. I'm
‘4 Frank Bankoff here, the new PCO, did not insist on it 4 asking for all costs so that 1 can get my troops moving

‘s like Peggy Rowles told him. I was at a loss. 5 and so that I can give them the tools they need.

L6 Q Mr. Thomas, I'd like you to just take a look at 6 Marvin stammed on the brakes with this trick

7 the information on progress payments five, six and seven, 7 here of saying something's wrong with my accounting

18 as depicted in this attachment that we've been looking & system.

‘9 at. 9 () And did these acts cost you additional monies?

10 A Right. 10 A Tt cost the — it blew the contract period for

i 1 Q In five and six the amounts withheld, would you 11 asecond time and I can't move. I couldn't move. 1

{2 say that, that was as a result of the allegations of 12 couldn't talk to my banker, I couldn't talk te nobody.

i3 Freedom's accounting system not being adequate? 13 Once he suspended these progress payments, the industry
{4 A Absoltely. 14 pot spooked. Everybody, all my subcontractors changed
15 Q Now, in the course-of performance of your 15 the deals of the subcontract agreement because they

16 contract at that time, was this an important period as to 16 should have been delivering this product right now and

i"i what you were doing? 17 I'm over here stuck -- dealing with an administrative,

18 A Absolutely. 18 "Dot the i, cross the t, put this over here, put that

19 Q What was happcniﬁg in the job at that time, can 15 over there, and I'm not giving you no money. Go get your
20 you recall? ‘ 20 own money to finance this stuff."

el A All right, We weré already behind schedule. 21 Q s it your understanding that these additional

32 We had already had a cure notice. We already gave DPSCa (22 costs and impacts were documented by you in the claim you
23 new schedule of when we were going to have windows done {23 mentioned some time this morning?

24 -- 24 A Yes. Where we picked this up at is when we was
25 Q When was that to begin, do you remember? 25 talking to DPSC in December, We told them we was going
Page 563 Page 565
1 A Well everyihing was going to begin on a 1 tomap this out and put the claim in.

‘2 schedule as soon as we received the first progress 2 Q Mr. Thomas, I asked you a simple question. Is

3 payment in April. 3 it your understanding that the additional costs you

‘4 Q No, I'm talking about the schedules that had 4 referred to were documented in the claim you submitted

;5 been incorporated into the contract at that time, when 5 that vou refetred to this moming?

16 did the contract say you were to make your first delivery 6 A Yes. ,

'7  at that time, do you remember? 7 Q Thank you. Now would you focus a little bit on

'8 A That had been already moved back to a different 8 progress payment number eight, Mr. Thomas --

;9 time frame. I'm not sure. 9 A Oh, yes.

10 Q Yeah, but you don't remember the particular 16 Q -- where you requested $869,000 and change and

11 date? 11 you got less than three hundred fifty. Would you look at
12 A No. I don't remember the exact time. I'd have 12 that comment? Now it refers to a deduction of $400,000.
13 to now do it. 13 I wonder if you succinctly could describe to us, I say

14 Q Okay, So you started to tell us why was that a 14  succinctly, Mr. Thomas, the circumstances concemning that
15 critical period in terms of what you were doing in the 15 deduction?

16 performance of the contract. Would you expiain? 16 A Yes. The $400,000 deduction that Marvin had as
17 A As aresuit of the first withholding of 17 rental expense was his way of recouping or taking back

18 progress payments for the first six months, then the 18 money that was paid in early progress payments. We

19 novation, T was in acceleration mode. I had to now 19 picked up the $400,000 as income to us because we had
20 accelerate everybody at whatever cost it was going to 20 sold our option to buy the building, in order to allow

21 cost me to try and come up on line and get this thing 21 Mr. Penzer to escape or to move on. He wanted to sell

22 moving. 22 the building and I had an option on the building. So

23 As soon as | pressed the gas peddle to 23 what I did was, I agreed -- and him and I agreed, that he
24 accelerate, Marvin hit the brakes with this new problem 24  would pay me $400,000 so he could sell the building for
25  because as I'm accelerating, I'm asking him for these 25 $6 million. Mr. Penzer had purchased the building for $3
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1 million for me, put me in it, and then all of a sudden my 1 needed to get the product out the door to the Government.
2 plan of what I told him was going to happen wasn't 2 0 And you explained this all to Mr. Liehmean?
3 materializing. And he threw his hands up and says, "I 3 A Yes, absolutely. This was a legitimate deal.
4 want out of this deal." It looked like he was trapped 4 Everybody's hands were on top of the table. There's
5 into a problem. 5 nothing wrong here. :
6 So when a new buyer came out -- because they ] JUDGE JAMES: Where the:Board is losing track !
7 took my contract and the building, and this is a big 7  here, Mr. Thomas, is this. I'm 1ookjng at progress
8 asset. So what happened was in order for me to sell him 8 payment eight in this list. Did your progress payment of
9 that option, I said to him, "Okay. I want four hundred 9 $869,000 and so forth, include an item that said $400,000
10 grand and this is H.T. Food Products, this is not 10 rentals?
11 Freedom. it THE WITNESS: No, it did not. In other words
12 H.T. Food Products cut the deal with him end 12 Judge, this was paid in prog;resé‘paymeut number one the
13 Freedom had the contract. So he said to me, okay -- we 13  way it was actually paid to Mr. Penzer,
14 shock hands on the deal. He was then allowed to enfer 14 JUDGE JAMES: You've answered my question.
15 into a sale of the building with Kurt Witteck, Tyler 15 Please if you could, try to tie together how $400,000
16 Realty. He could not enter into a sale of the building 16 rentals, according to Mr. Liebmen, which this men knew
17 as long as I had the aption. I could have sold the 17 about April of 2000, if I'm listening to his testimony
18 building to Kurt Witteck, not Richard. 18 right, somehow gets equated with rental costs.
19 JUDGE IAMES: So the Board should understand 19 MR. STEIGER: Aliow me to try to clarify with
20 then that this transaction you're talking about happened 20 the witness.
21 before the novation? 21 JUDGE JAMES: Try your best.
22 THE WITNESS: Yes, it did. It was a deal 22 BY MR. STEIGER:. X
23 before the novation. Absolutely. 23 Q Are not progress payments cumulative in the way
24 BY MR. STEIGER: 24 they are handled by the Government?
25 Q So in essence, you're saying he paid you 25 A Cumulative? !
Page 567 , Page 569
1 $400,000 to buy out your option? 1 Q Yeah In the sense that if the Government '
2 A That's right. That's what it was called. 2 doesn't look at necessarily, the specific cost of the --
3 Q And the lease agreement and other pertinent 3 that are set forth in the invoice, but looks that
4 documents to the best of your knowledge, arc they in our 4 cverything that has also taken place before that.
5 file here? 5 A They have a way. But the way that T looked at
6 A Yes, they are. 6 it -- I focused in on whatever the cost is to that
7 Q Now what happened? How did Licbman get word of | 7 progress payment and say, we will deal with this cost at
8§ this and how did it end? How did it result in this? 8 that time. [ was keeping track of debits and credits
9 A What happened was, I had told Liebman in the 9 that way. They're doing it on a broad scale and it looks
10 December letter that - he wanted to know where am I 10 like they did do it here with these audit reports that
11 poing to get money. In one of the letters I told him 11 they did. They accumulated everything and lot batched
12 that Freedom was going to get money from H.T. Food 12 it )
13 Products and it showed $400,000. 1 think that was 13 Q Right. So it's not unusual for them to make a
14 probably December 26, or some letter. [ forgot what it 14 deduction from a progress payment based upon a cost that
15 is, but anyway in one of the letters to him I told him 15 was charged by you months carlier?
16 that $400,000 is coming because I just sold my option to 16 A Yes, but I disagreed with that and told --
17 Richard Penzer and Penzer's poing to pay me at the 17 Q Ididn't ask you --
18 closing. 18 JUDGE JAMES: First of all, how did you know
1 So I'm poing to use that money in order to 19 that. What I want to know is how did you know that? .
20 guarantee that Freedom has more money. In other words, 20 THE WITNESS: We knew that Liebman had taken
21 1'm not taking it out going to the Bahamas with it. I'm 21  the $400,000 because he told us that I'm going to offset
22 going to plow that money right back into this contract to 22 earlier costs against these costs, against new costs.
23 make it happen. ) 23 JUDGE JAMES: When did he tell you that?
24 So H.T. Food Products sold its option and was 24 THE WITNESS: He told us that -- matter of
25  using this money for whatever expenses that Freedom 25 fact, he told that to Banlkers as early as August of '85.

Page 566 - Page 569

Ann Riley & Asspciates (202) 842-0034



FREEDOM NY Condenselt™ Wednesday, May 17, 2000
. , Page 570 Page 572
'y BY MR. LUCHANSKY:. 1 A Yeah, it's in there somewhere,
2 Q When did he tell it to you? 2 Q And how did you -- was it made known to you?
3 A 1 found out about it when he was going to do 3 A Yes. I mean, [ went down there and I watched
4 it. Approximately October of ‘85, I would say. 4 Bill Stokes give me a lesson in accounting or in business
5 Q@ When you received you check for progress 5 accounting that I never knew existed.
';6 payment number eight, which was approximately $500,000 | 6 So this backwards induction, the worse case
‘7 less than you asked for. Did you make inquiry to him as 7 scenario, I told him point blank. I says, "Ail you're
.8 to why such an amount less than you asked for was paid? 8 doing is withdrawing progress payments that's guaranteed
9 A Yes. 9 to me under this contract.” So your worse case scenario
10 Q Did he at that time tell you about this? 10 is, we're giving you no progress payments, period. So do
11 A Yes. And we immediately told him -- the first 11 it yourself,
12 thing [ told him was, this contract is assigned to 12 JUDGE JAMES: Who is Mr. Stokes?
13 ‘Bankers and once Bankers was paid the progress payment 13 THE WITNESS: Mr. Stokes was Marvin Liebman's
14 number one, you can't go back and take that from them. 14 -- he was a financial analyst for the Government.
15 Q In other words, he was at that time offsetting, 13 JDGE JAMES: For the DCASMA?
16 or taking away from you an amount that he had previously {16 THE WITNESS: Yeah, for the DCASMA. so [ told
17 paid to you? 17 him he's basically, just reversing the DAR clause
18 A That's right, paid to Bankers, previously paid. 18 7-104.35B.
19 Q Right, Under a previous progress payment 19 BY MR. LUCHANSKY:
20 invoice? 20 Q Let me ask you this. How much additional
21 A Right, 21 financing was being required of you at that time?
22 Q Now did there come a time around the October 22 A 1 think they wanted an additional $3.5 million
23 time frame - October 1985, where Mr. Lichman demanded |23  or something. The number came up to about $3.5 million.
24 that you go out and get additional financing? 24  But the calculation they used is that -~ they said that
25 A Yes. 25 Henry -- that I had $2 million -- $2.1 million in costs.
Page 571 Page 573
1 Q Again, suceinctly, what was the reason he said 1 The Government owed me $3.1 million. So they're going to
:2  that you had to do that all of a sudden? 2 take the 3.1 million away. They're going to put zero on
:3 A Mr, Licbman's whole premise, as I remember, was 3 the money they owe me. And they want me to finance that
4 that I am to finance this contract, not him. 4 number.
5 JUDGE JAMES: And how did you know that 3 Q When you say, "owe you," you meant in progress
:6 premise, Mr, Thomas? Did he tell you that? 6 payments that had not been paid to you?
7 THE WITNESS: Yes." He said go ~- yeah, they 7 A Right. They was withholding the 3.1 million
S told us on nuwmerous occasions, "Go out and get your own 8 that's due me. They're moving it off to the side, put
9 money to do this contract." And then basically, that's 9 zero and says, "Here's the new number you've got to show
10 what he was deing. So when they said to us -- they 10 us to bring funds to this contract.”
1] called us in -- and he wants more financing. They had 11 Q What were you told if you didn't get this
12 some calculation that they used to figure out what I need 12 financing?
13 Yo do this contract. And they took a worse case scenario 13 A You'd be defaulted.
14 he used, it's called the worse case scenario and the 14 Q Defaulted?
15 warse case scenario is, "The United States government is 15 A Yeah. They're not going to re-start financing,
16 not going to give you no progress payments. Now how are |16 They're not going to give us anything. You have to put
17 you going to go do 1t?" 17  this up there --
18 BY MR. LUCHANSKY: 18 Q So you're mistaken, They didn't say you'd be
15 Q A, "what if," they don't give you any progress 19 defauited. They said they would not continue progress
20 payments scenario? 20 payments?
21 A There's a calculation in there called the worse 21 A Right. When they say their not going to
22 case scenario, a backwards induction. That's what they 22 continue, that means I'm stopped. I'm dead in the water,
23 called it. 23 1 can't move.
24 @ Is that calenlation in the file? Is that 24 Q Now, who did you approach to get that
25 document in the file? 25 financing?
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1 A Well, I didn't know this but they told me that 1 when progress payment one was paid. I got $1.7 million.
2 my banker had agreed to this, 2 Ipaid off Bankers $900,000 I had borrowed. T'm sitting
3 Q Who's they? 3 here with a line of credit but th;: cash flow T had was
4 A Liehman and Stokes. They said that they had 4 government money. Plus T had, thought 1 had, my own
5 already talked to my banker and he has no problem with 5 $400,000 in financing, which was later taken from me.
& it. And I'm like, "What do you mean he has no problem 6 Q Thank you. Mr. Thomas, we had talked about
7 with it?" 7 what was happening in October. Let us move ahead in the .
8 Q Wait - wait a minute. You're telling me that 8 chronology a little bit, and talk about a little bit
9 they told you, they contacted your banker on their own? 9 Jlater. It's now December. Are you continuing to work on
10 A Yes, they did. What they did really is put a 10 this job? .
11 gun to his head and tell him, "If you don't finance 11 A Yes.
12 Henry," 12 Q Did at any time you ever stop working on this
13 Q Answer my question, on their own? 13 job until the very end? :
14 A On their own. 14 A No. When everybody was running in all ‘_
15 Q Did they ask for your permission to do this? 15 different directions, I continued to either go get
16 A No, they did not. 16 another supplier, another this. I went and got more
17 JUDGE JAMES: Which banker are we talking 17 equipment. When Mr. Robbins didn't do anything, I went -
18 about, Mr. Thomas? 18 and pot Penzer, When Penzer decided to bail out, I went
19 BY MR. LUCHANSKY:. 19  and got Performance Financial on the equipment leases.
20 Q0 Which banker are we talking about? 20 When Performance Financial bailed out, I organized Teknic
21 A Bankers Leasing. 21 Corporation and got Teknic kicked into gear to pick up
2 Q Bankers Leasing. 22 the pieces.
23 A Right, Randy Gross was contacted by Stokes 23 Q Do yourecall a meeting that you had
24 ‘before 1 was told what they were going to do. 24 December, with the Government, where you held discussions
25 Q Let's retract a minute for the Judge's sake. 25 and you were telling thern what your problems were on the
Page 575 Page 577
1 Had you already had financing arrangements with Bankers 1 job? Do you recall that?
2 Leasing at that time? 2 A Yes, ‘
3 A Absolutely. 3 Q And do you remember what the date was?
4 Q Approximately when, in the past, had you gotten 4 A Yeah. It was December 9, 1985,
3 it? 5 Q And who was in attendance besides you, T mean
6 A Yes. Bankers was financing us then. We had 6 do you remember some of the participants?
7 also did the novation financing that was called for by 7 A Frank Bankoff was in atfendance. Captain
8 Lichman. Fvervthing was there. The only problem is that 8 Parsons, we did this in Philadelphia. The exact problem :‘
9 when progress payments was paid correctly, the money we 9 that we discussed in September 1984, on mobilization |
10 had borrowed from Bankers was able to liquidate out of 10 costs and what the mission was -- so that they would not
11 the progress payments. 11 violate war reserve levels. And the reason why we were
12 So what that showed everybody is, Henry can do 12 going to do this was now, resurfacing right back at us.
13 this contract with 95 percent progress payments. And 13 So I was -- they were now baving the problem that they
14 that scared Marvin. Because he saw that [ cashed Bankers |14 said they wanted me in here to do this so they wouldn't
15 out right away, in the first progress payment. The 15 have this problem. '
16  second progress payment Bankers wasn't even -~ I didn't 16 Q Okay. Now, during that meeting -- and I think
17 need their money. 17 T would like us to take a look af a particular document
18 Q Was this in effect, an additional requirement 18 here, and that is, FT-220.
18 for financing that was imposed upon you? 19 A Yes,
20 A Right. 20 Q Can you identify that document?
21 Q If in fact, the Government had made progress 21 A This is our, Freedom's memorandum on the
22 payments as they were, in your view, required to da, 22 meeting that we had with DPSC on December 9th,
23  would you have needed such financing? 23 Q Is that the meeting that you just referred to
24 A Absolutely not. And it bore it out right here. 24 -
25 And that's what scared Marvin. When he realized that 25 A Right.
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1 Q -- in your discussion? 1 A Yes, they was aware of it.

l2 A Yes. 2 Q -- at that time?

i 3 Q And let me ask you a guestion. Who prepared 3 A Yes.

4 this document? 4 Q So was there a plan established with respect to

‘s A Joe Clark, , 5 what would happen as a result of that? Could you explain
6 Q Do you know off hand, if you made this document § that again succinctly, in your own words?

"7 available -- oh, I'm sorry. Who is Joe Clark again? 7 A What had happened was, Captain Parsons brought
'8 A Joe Clark was our contract administrator. He & us down and they knew that they had to not violate war

§9 is also a former AcO for the United States Army, Col. 9 reserve levels. Violation of war reserve levels is

10 Clark. 10 something that absolutely cannot happen. And that was

:il Q De you recall if you or Col. Clark made this 11  discussed with us, as I said, in September of 1984. They
}2 document available or sent it to the Government? Doyoun |12 made a big issue of it and we told them we would not --
13 know? Do you recall? 13 it would not be our fault if anything happened like that.

14 A Yes. This document was made available to 14 And when this December 9th meeting came, and

15 Captain Parsons, as to our take on the mecting and what 15 Captain Parsons was telling us that so that we wouldn't

16 we agreed to. 16 -- the Government wouldn't violate war reserve levels,

17 Q Okay. Now at that titne, were you aware that 17 they needed my help. And I says, "I'm ready to help you.
i[S -you had, it refers to two months of reserves, 115,000 MRE 18 What do you need? But I want you to help me, okay?" And
19 cases, you'll ses in the meeting objective. Do you 19 it was laid out to them because they sat down and allowed
20 recall what two months that it was talking about there? 20 Marvin Licbman to slam his foot on the brake, the

21 A 1helieve it's the November/December, or 21 repercussions are, we have now compromised our war

%2 December/January quantities. 22 reserve levels for mobilization.

23 Q Right. And were those the two months -- first 23 Q So what happened? What was the deal that you

24 two months scheduled for your deliveries? 24  just mentioned?

25 A Yes. 25 A Aliright. The deal is, we will aliow you to

g Page 579 Page 581
1 Q What was your condition of performance with 1 remove the GPM. We will help you remove the GFM. We

12 tespect to being able to meet those two months worth of 2 will help you give it to whichever contractor you want,

.3 deliveries? 3 Rafco ar Sopakco. We'll help get it over there, Let

i4 A Freedom was in a totally reduced production 4 them make it up real quick because we know we don't have
5 mode as a result of equipment that we had not planned on 5 the production equipment capable of coming up to speed
%6 getting. We're trying to fipure out how to use this, We 6 like we had pfanned and I understood the sensitivity of

,7  were in a backwards mode, T would call it. 7 the problem, if I had refused to assist them with the

'8 Q Do you recall what the quantities were that you & GFM, they would have definitely violated war reserve

-9 were scheduled to deliver for November and December? 9 levels. If1 got hard

10 A 1think it was about fifty thousand cases in 10 headed --

11 one month and about sixty, the other. 11 Q Tell me about this, you mentioned GFM three

i2 Q These were your first deliveries, were they 12 times. What did you mean by GEM?

13 not? 13 A Government Furnished Material. Had to be taken
14 A Yes, they were, 65,000. 14 -- that was earmarked for this contract. Had been

15 Q And was it apparent at that time, that you 15 delivered to my contract for incorporation into these

16 couid not make those deliveries? 16 cases. Were now sitting here, in my care, custody, and

17 A It was apparent to us all along as we was 17 control.

18 telling them, that we're having all these problems that 18 Q These were intended to be used for those two

19 going to impact down the line. But nobody was listening 19 deliveries?

20 as we were telling themy. There's numerouns letters in 20 A Right They were,

21  here of us putting the PCO on notice of Marvin Licbman's 21 Q Okay. Please go on,

22 slamming his foot on the brake. , 22 A Now, all of the sudden, they got a production

23 Q But at that time of this meeting, all parties 23 problem that they allowed to happen, And I clearly made
24 were certainly aware that you were not going to be able 24 it sure that they understood. "You people allowed Marvin
25 10 make those two deliveries -- 25 Liehman to slam his foot on the brake, twist me around,
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1 not pay me. And now look what happened.” 1 Q Take a close look.

2 Q Please, continue with the deal. 2 A Okay. This reinstates it but it puts a

3 A The deal was that, in order for them not to 1 condition in bere.

4 violate war reserve levels, I would then give them the 4 Q Yes. Just tell me what you think what the

5 GFM. we will let the fork 1ift operators work overtime. 5 purpose of the overall agreement was. What was its

6 1 will put all my muscle in helping them get that. In ¢ relationship to the December 9 meeting?

7 return, put this on the back end of the contract and give 7 A Tts relationship is to, I guess, document it.

8 me an equitable adjustment. I want these cases back. & To document it. Yes. _

9 They said, "We can do that. No problem if you do this." 9 Q@ To document it. nght ‘What had been agreed
1¢ I said, "Fine." 10 upon?

11 Q Tn essence, are you saying then that they had 11 A Right.

12 agreed to reinstate the cases later on? 12 - @ On December 9.

13 A Yes. 13 A Right.

14 Q They were going to take them away from you and 14 Q Is that right?

15 reinstate them. Is that what your saying? 15 A Yes.

16 A That's right. They're going to be reinstated. 16 Q Okay. Well, let's take a look at it. If

17 And that was the understanding we had with them. 17 you'll turn over to the page 2. What's the first thing

18 Q Was there any conditions to the reinstaterment? 18 we sec there? What's the first thing we sec the top?

19 A What happened was, one of their lawyers said, 15 Page 2. Right after the cover page.

20 "Well, it's going to be our option.” And I said, "No 20 A Right,

21 deal. No options. Not your option." We rejected that. 21 Q What's in there? What is that?

22 In other words, it should say it here somewhere that 22 A This is a new delivery — this is a schedule of

23 Henry Thomas outright rejected that the Government do it (23 delivery dates.

24 at their option. 24 ©Q Right. Is that a new schedulc"

25 Q Well, was there any condition put on that? 25 A Yes. This a - hold on a second. No. This is
Page 583 Page 585

1 A No. 1 the one, I think, that it should have been. This is the '

2 Q In other words, if you were not performing, 2 old one.

3 would you of expected the reinstatement of the 114,000 3 Q This is the old schedule

4 cases? 4 A This is the old schedule.

5 A Texpected to have the 114,000 cases put back 5 Q You'reright. This is the old schedule. Let's

6 on the end of this contract so that I could keep my 6 turn the page to the next page. What do we see there?

7 economics. Without the economics, if that's gone, then | 7 Number two. "

8 the whole economics of the contract disappears. The 17| 8 A Okay. That's the new schedule.

9 million becomes 13 million. My cost that I've incurred| 9 Q That's the new schedule. .
10 -- I've got a problem right here. This is a real mess. 10 A Right. o
11 So it was imperative that the 114,000 cases be included |11 Q) For modification provided for a new schedule.

12 for economic purposes to make this thing happen. 12 A Yes.

13 Q Okay. 1'd like us to take a look at Rule 4, 13 Q Starting when?

14 document 104, please. 14 A January of '86.

15 A That's the red book? 15 Q Two months later than the previous schedule set
16 Q Are you familiar with this document? 16 forth in --

17 A Yes. This is Mod. 20. 17 A Eighty-six,

18 Q And what was the purpose of this modification? |18 Q Right. Now I call your attention to the third

19 A This modification reduced the level from 17 19 "Whereas clause" on the second page.

20 million -- 69 million to 13 million. 20 A Yes.

21 Q What did this modification have to do with the |21 Q That document confirms -~ it says that the

22 meeting? Did it have anything to do with the meeting |22 lanpuage confirms something. What was it confirming
23 that you described on December 97 91 there that "Whereas" clause and the "Whereas" clause that
24 A Well, this is the document that reduces it. 24 follows?

25 Hold on a second. 25 A Which was confirmed by Modification 19, dated
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1 23 January? 1 A No. We rejected it being at the sole .
2 Q No. No. You have two "Whereas" clauses on 2 discretion of the Government because we told them it was
-3 that page. "Whereas" clause number three and "Whereas" 3 ot our fault. ‘We wanted it to be for our help. To get
.4 clause number 4. You see "Whereas” clauses? 4 that product out the door so that they wouldn't violate
5 A Yes, 5 war reserve levels. We said, "We rejected that. You got
6 Q Clauses beginning with the word, "Whereas." If 6 to do this for us. We'll do this for you. You've got to
7 you count down, there's the first one, there's the 7 do something for us." So it was a quid pro quo.
8 second, if you count to the third and the fourth, What 8 Q Now, sit that aside for a minute. Let's look
‘9 in your -- as you see it, what do these confirm? What do 9 at the operating aspects here. The very first sentence
10  these two "Whereas" clauses? 10  of paragraph three. Now was it your understanding of
i1 A Tt said that we've agreed to revise delivery 11 that sentence alone?
12 schedules. 12 A Of number 37
13 Q Well, okay. I am not -- 13 Q Yes.
14 A O, you want me to go to the one at the top? 14 A In the event of -- If we meet it.
i5 The very first "Whereas” on the very top? 15 Q Meet what?
iG Q No. I'm talking about the third one down. 16 A We meet the delivery schedule.
17 "Whereas, by telegram --" You see that? 17 ¢ For what months?
18 A Yes. 18 A Of January through April. In the increments
iv Q And the next one is, "Whereas by telegram -- " 19 set forth above.
20 What was it confirming that was contained in those 20 Q And what would happen?
21 telegrams? What did those telegrams say that this 21 A We wanted the cases -- the cases should be
22 confirmed? 22 reinstated.
23 A Tt's confirming, one, that the terminated 23 Q Right.
24  quantity for $49,000, I mean, 49,000 cases by 24 A That's right,
25  Modification 19. It's talking about the termination for 25 Q That's what it says there.
' Page 587 Page 589
‘1 default of the 65,000 cases for the undelivered portion 1 A The cases would be reinstated. Right.
2 of December. 2 Q Okay. Now, could Freedom have been able to
3 Q So these two are talking or confirming 3 mest those conditions for delivery? Could you of
‘4 previously noted terminations for default. 4 delivered? Was it possible for you to meet that delivery
5 A Right. 5 of January, February, when you signed this modification?
6 Q Is that right? 6 A Yes. We could have met that. We was on, well
7 A Right. Termination for default. 7 on our way to meeting those delivery schedules.
8 Q Of two quantities totaling -- 8 Q Now, in fact, did you meet them?
9 A One hundred fourteen -- should be about 114,000 g A Yes.
10 cases. 10 Q Those two?
i1 Q One hundred fourteen-thousand seven-hundred 11 A We met January and February delivery schedules
12 fifty-eight? 12 ahead of time. We believe the Zyglo testing came into
13 A Right. 13 play sometime in March which had shut down the plant
14 Q Okay. Now, let us turn the page and let us 14 which had nothing to do with us.
15 look at the last page of this modification, Paragraph 15 ¢ Okay. But you're saying that you did not meet
i6 thres. Now, what is your understanding of that, Mr, 16 all the delivery increments set forth in this schedule?
17 Thomas? 17 A No.
18 A If in the event that I meet the delivery 18 Q Why not?
19 schedules from January through April, the Government may |19 A We didn't meet it because of various reasons,
20 reinstate the 114,000 cases terminated for defanlt. 20 One of them was that we found out that in January to meet
21 Q Okay. Now, look at the last sentence. 21  the 20,000 that our GFM had been commendeer from our
22 Reinstatement will be at the sole discretion of the 22 subcontractors.
23 Government. Does that comport to be exactly what you 23 Q What does that mean?
24 discussed and thought you had agreed upon the December 9 |24 A That means that they took from me the GFM that
25 meeting? 25 I agreed to give them. And then I found out that 1 had
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1 ordered a ship-in-place at one of my subcontractors and 1 your own use to meet that schedule? Is that what you're
2 Frank Bankoff countermanded my order and told Sterling 2 saying?
3 Bakeries that he's not allowing a ship-in-place. So 3 A Absolutely, .
4 Sterling Bakeries had the product sitting there and Frank 4 Q And you're saying that something happened to it
5 Bankoff issued an okay or modification or waver or 5 that you could not - that it would not get to your
6 something to the people in Texas that we'd shipped the & plant?
7  GFMto for them to use products other than from this -- 7 A Right. It was shipped to Right-Away Foods.
& from another contract. 8 Q And it was shipped by thie vendors. Is that
9 Q It's a little confusing. Even to me. And ] 9 what you're saying? _
10 know this stuff. So I'm going to ask you to clarify it a 10 A That vendor was -~ _
11 little bit for the Judge. What is CFM as opposed to GFM? 11 Q And who ordered that shipment to the vendors?
12 A Contractor Furnished Material is something that 12 A The vendors shipped it when Right-Away was
13 we have and have given sometime deposits or letters of 13 given permission to yse my proguct or product other than
14 credit for that we have control of. }t's part of our 14 what was made for him in the cases. Frank Bankoff gave
15 subcontracting that everything that's made down there at 15 him that order, authority, or approval.
16 the time has to be made either per schedule and 1 have 16 Q So the CFM earmarked for you to do the job was,
17 the right to ship some of my quality control and 17 in fact, sent somewhere else. Is that what you're
18 production people. 18 saying?
19 Q What is it in relation to this contract that 19 A Yes. Certainly was.
20 you were performing? 20 Q Okay.
21 A This was the cakes, brownies, cookies, and 21 A And it impacted on my schedule. Tt shut me
22 things that were necessary for my production in order to 22 down,
23  meet the first month's schedule. These are the 23 Q Right, :
24  ingredients that were supposed to be shipped to me in 24 JUDGE JAMES: “When did it shut you down, Mr.
25 order for me to meet that schedule. 25  Thomas?
Page 591 Page 593
1 Q These, in other words, you were to supply. i THE WITNESS: It shut us down in January of .
2 A That's right, This is what [ had to supply to 2 '86. i
3 meet the schedule that we had just agreed to. 3 JUDGE IaMES: Well, now you've pot the Board ‘
4 Q Right. As opposed to GFM? 4 really confused because a few minutes ago you started '
5 A GFM, right. 5 this conversation in response to your counsel's question:
6 Q Okay. 6 "Did you timely submit the first two units? The January
7 A We had given the GFM to the Government. The 7 and the February. The 20,000 fo 30,000 cases." And your
8 Government, obviously, needed CPM. Which we didn't 8 answer was; "Oh, yes. I delivered them early." Now I
9 realize they - he never came to me and said, "Henry, [ 9 hear you saying, "Oh, no, no, no. 1shut down the plant.
10 need some of your CFM that's sitting down there that's 10 I either didn't deliver them early. I didn't deliver all
11  got your contract number on those boxes. Ineed that 11 or I delivered something less than 50,000 cases." What
12 stuff to give to Rafco." 12 did you do? ,
13 Q Now, what were these -- this CPM? How was it 13 THE WITNESS: Okay. Here's what we did. We
14  intended to be used in terms of the schedule that had 14 were -- we had the capability to make in January in order
15 been set forth in Modification 207 15 to meet the 80,000 cases or this other case that we had
16 A Once we pot everything we would have packaged 16 to do in April. We -- I knew I could pump out maybe
17 it up and met the schedule, one, two, three. What it did 17 30,000 in -- 30,000 in January.“ Ckay. I could do 30,000
18 was it shut us down. Because when Sterling told us they 18 in February. I could do 50,000. I could do it. Now,
15 didn't have the product and that it was allowed 1o be 19 but I boxed myself into 20,000 but I had my production
20 shipped to Rafco, I'm trying to figure out how can this 20 plans scheduled for higher. So we knocked out that
21  ingredient that my quality control people went down there (21 portion but then I was shut down. 1 couldn't meet the
22 and then I told them to ship it in place and we said, 22  out month's deliveries. That's the problem.
23 "QOkay, finc." And then it was countermanded by Frank 23 JUDGE JAMES: Is your testimony then that you
24 Bankoff and Marvin Lichman on a conference call, 24 in Januvary of '86, delivered 20,000 cases to the
25 Q Are you saying that you ordered this CFM for 25  Government?
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i1 THE WITNESS: Yes. I met that. I met it but 1 us from sometime in December and the next progress
2 my production for my next month was shut down. 2 payments, if you look at when the progress payment came,
3 JUDGE JAMES: Did you deliver the 30,000 in 3 was sometime around the end of January. And I'm -- I'm
-4  February? 4 under the gun again.
5 THE WITNESS: 1believe we did. 5 MR. STEIGER: Let me follow-up with that. If
6 TUDGE JAMES: OKay. Now you got me further 6 may, your Honor.
17 confused when you -- 1 well understand the difference 7 TUDGE JAMES: Please do.
8 between CFM and GPM. If I'm listening to your testimony ] BY MR STEIGER:
.9 correctly, you're telling me that sometime in 1986, that 9 Q You were terminated for default.
{0 the Contracting Officers either PCO or ACO or both 10 A Yes. [was
11 topether, somehow diverted not only GEM but CFM. 11 Q Is that not right?
12 THE WITNESS: As well, that's right. 12 A That's right.
i3 JUDGE JAMES: Am I understanding your 13 Q Which meant that -- what did that mean then if
i4 testimony? ) 14 you didn't get provision for the reinstatement?
5 THE WITNESS: That's right. They diverted it. 15 A That meant that the contract was now a washout.
16 Now what you're looking at ~- 16 It was a loss. I had to have the add on cash from the
17 TUDGE JAMES: No. That's the only thing I'm 17 114,000 cases in order to make this economically viable.
}8 agking you. 18 Q Sothe 114,758 cases you say were very
19 MR. STEIGER: You've answered the question. 19  significant to you?
30 Thank you. 20 A Absolutely. Absolutely.
21 BY MR. STRIGER: 21 Q What? Is there anything than the increased
22 Q Now, did it come to pass -~ About this 22 dollars that you would receive down near the end of the
23 reinstaternent on your 114,758 cases, did you ever see -- 23 line on this, were there any other advantages to you to
24 did the Government ever show you if they had the 24  having this?
25 authority to reinstate those cases. Did you ever see any 25 A The advantage of it is that -- the increased
; ' Page 595 Page 597
‘1 kind of 2 D & F which would purport to give the authority 1 dollars. That's exactly what it means. It means money,
2 to reinstate those cases? - 2 Q What about continuous performance? Did it do
3 A No. Ididn't. 3 anything for that?
i4 Q Now, after you received Modification 20, you 4 A Yes. In other words, there should be no break
;5 praceeded to do your best to meet the delivery schedule. 5 in production because this would then bump up to the next
6 Did you do -- 6 time frame of production for the next contract, 1 mean
7 A Yes. We did 7 we-
i8 JUDGE JAMES: Well, before you go beyond P0020, 8 Q Well, okay. Let's stop for a minute and
‘9 1understand from your prior testimony that when you were | § analyze what you just said. There should be no break in
10 asked questions about paragraph three, by counsel, you 10 production.
11 said, "Gee, this doesn't really reflect what I understood 1 A Right.
12 the deal was, That they were going to have no discretion 12 Q Would there have been a break in production if
13 atall. There were to be no conditions and that they 13 you didn't get these units?
14 were simply to put the 114,000 back at the end." That 14 A We believe it would, yes.
isl was your Understanding. 15 Q And what would have happened to you as a
16 THE WITNESS: Right. That's right. 16 compeny if there was a break in production?
17 JUDGE JAMES: But now you signed this 17 A If you got a break in production, you lose your
18 modification, didn't you, Mr. Thomas? 18 workforce, Once you sped up to this you got to keep your
19 THE WITNESS: Yes. I did. 19 production force and manage your production in such a way
20 JUDGE JAMES: If it.does not correspond to your 20 so that you can maintain a level of people and skills
21 understanding, why did you sign it? 21 that you have developed. And that's what the
22 THE WITNESS: Because the Government didn't 22 determinatjon and findings are to keep Rafco and Sopakco
23 give us any money. And in order to get the money I had 23 in business. It says, "We're giving this so there will
24 to sign -- | had to sign this. In other words, Marvin 24 be no break in production." They won't lose their skills
25 Licbman said that he had orders from the PCO not to pay 25 and they won't do this and there won't be a break in
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1 production. 1 very revealing, if T could find it, and paint to a couple
2 Q So you understood it at the time, you signed 2 of things. ‘
3 that modification what the critical nature was of the 3 JUDGE JAMES: I gather you're talking about an
4 114,758 units to be reinstated? 4 appeal of the termination of the 114,758 cases. Is that
5 A Yes. 5 correct? '
6 Q And you knew what would happen to you if, in 6 MR STEIGER: am, Sif.
7 fact, you did not get provision for reinstatement? 7 JUDGE JAMES: Fine. If you can tie it up with
g A Yes. 8 a docket number, I'd be edified.
9 Q Now, did it come to pass that - that you 9 MR. STEIGER: Okay, Sir. We're looking.
10  actually appealed the default? 10 THE WITNESS: should be located in Mod 257
11 A Yes. 11 MR, STEIGER: Your Honor, might we ask for a
12 Q Why did you do that if it was part of a deal? 12 Dreak of about three, two, threejminutcs?
13 A Well, basically, we found out that the 13 JUDGE JAMES: Sure. Let!s go off the record.
14 Government was including this at their sole discretion. 14 (Off the record.) ‘
15 So based on it being on their sole discretion, T didn't 15 ME. STEIGER: Your Honer, for the record, The
16 - if they hadn't put that in there, I wouldn't have had 16 appeal in question -- the appeal of termination for
17 to appesl it. So we went to the Board and appealed this 17 default of 114,758 units was an appeal before the Armed
18  whole thing. 18 Services Board of Contract Appeals and docketed as ASBCA .
1 Q Because you felt that, if I understand you, 15 Number 32570
20 you're saying that because the modification came out with ;20 JUDGE JAMES: Problem is you're not a witness.
21 language in it that didn't purport to be what you had 21 Now could you ask that as a question to your witness?
22 agreed upon, you appealed the default. Is that what 22 MR. STEIGER: Yes. I'm sorry, your Honor,
23  you're saying? 23 BY MR. STEIGER:
24 A Yes. 24 Q Do you, Mr. Thomas -~ -
25 Q And -- 25 A Yes,
_ Page 599 Page 601 .
1 A Yes. We appealed the default and what happened 1 Q I will restate an earlier question. And that
2 -- so that the Judge understands -- where's this thing 2 was, with respect to the default do you recall if any
3 at? 3 action was taken by you with respect to the termination
4 JUDGE JAMES: Why don't just wait and let your 4 far default of 144,758 umits?
5 attorney ask you the question? 5 A Yes I- '
6 MR. STEIGER: I'm sorry, Sir. 6 Q And what was that action?
7 JUDGE JAMES: I'm asking him to hold off until 7 A We took the action of terim -- of filing an .
8 you ask him a guestion. 8 appeal of the Government's action with Armed Services of
9 MR. STEIGER: Yes. I'm sorry. You're 9 Contract Appeals. .
10 absolutely right. 10 Q You recall the number?
11 BY MR. STEIGER: 11 A No. [ don't. Jt's pone.
12 Q Okay. Letusgo on, You did appeal and in 12 JUDGE JAMES: Why don't you draw his attention
13 that appeéll, do you recall what your defenses were? What {13 to the document that will show it?
14 did you claim that was unfair about it? i4 MR. STRIGER: 1 will show it to him but my
15 A No. 1don't right now rementher. 15  document may have just stepped away for a minute.
16 Q Did you not recall? 16 THE WITNESS: Where they got it from?
17 A No. Idon't recall. 17 BY MR. STEIGER:
18 JUDGE JAMES: Do you recall which tribunal it 18 Q Allow me to refer you to document F-133. Not
19 was? 19 FT.
20 THE WITNESS: Armed Services Board of Contract 20 A TustF.
21 Appeals. 21 Q Right. Medification 25.. Am 1 correct?
22 MR. STEIGER: I'm looking for, your Honor, for 22 A Yes.
23 the document. It's in the file. The complaint is in the 23 Q You have it?
24 file but for the life of me I can't seem to locate it, if 24 A Yes,
25  you'll just bear with me a minute. I think it would be 25 ©Q Would you look at page 2 of 4, on the bottom of
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1 the page? 1 were just describing your financial condition at the end
2 A Yes. 2 of 1985,
3 Q Is that the ASBCA number that was docketed at 3 A Yes.
4 the Board -- the appeal that we were referring to? 4 Q Did you have outside financing available at
5 A Yes. It's ASBCA 32570, 5 that time?
6 Q Thank you. 6 A Yes. We had outside financing.
7 MR. STEIGER: Sorry for this convoluied way of 7 Q What was it based on?
‘R getting to that, your Honor. 8 A It was based on receipt of progress payments,
9 BY MR. STEIGER: ¢ Tt was tied to progress payments.
10 Q Now, 1'd like to go back just for a minute. 10 @ Did you express to the Government your need for
{i Regarding your explanation of why you signed that 11 relief?
12 modification knowing that it contained a provision that i2 A Yes. Wedid
13 was inconsistént with your idea of the deal that had 13 Q Did you, in fact, indicate to the Government
i4 taken place. I'm not sure I understood your reasons. 14 that you were incurring increased costs?
15 So, please, restate. 7 15 A Yes. I was going into acceleration mode in
16 A TFreedom had just been defaulted for 114,000 16 order to get these cases done. And then they just put -
17 cases. Freedom was under duress. Financial duress, once 17 slammed their foot on the brake again. No money.
18  again, by Marvin Licbman making no progress payment. 18 Q At that time was it none to you that you were
19 - Marvin Liebman says Frank Bankoff told him not to make |19 going to have a suibstantial overrum in order to complete
30 any mote payments until I sign the mod. The more Theld |20 the job?
21 up; the longer there was no payment. So if we, Judge, go 21 A We was telling them that we was going to filc a
32 to the progress payment chart for a second. I'll just 22 claim. Yes. That there was an overrun that we're
23 demmonstrate this to you. = 23 looking at for cost incurred.” That was not contemplated
24 Progress payment fiumber ten. Number nine, 1 24 by the contractor based on their actions.
25 should say. Was paid to us on 12/6. Right before this 25 Q Do you recall when you told them and — by the
: Page 603 Page 605
I meeting on the 9th. That's the Iast time we got any 1 way, who is them? You said you told "them" you're going
"2 money was 12/06/85. When we put in and had pending 2 tofile a claim. Who's them?
.3 'before the Government progress payment number ten, dated { 3 A Okay. At the December 9 meeting, we told
‘4 11/29/85 for $353,000 that 353,000 I understand was our G | 4 Captain Parsons, Frank Bankoff, and everybody in the
5 and A salaries and money, And some of my people were 5 Government side that the reason why they were having
‘6 always waiting for -- when you paid - when the 6 these war reserve level problems was as a result of the
7 Government pays me, I'm going to use that to pay you 7 actions of Marvin Liebman and that Freedom was going to
'8 type of thing. So we needed that money. Due to the fact 8 be filing claims apainst the United States government.
9 of us being under a Cure Notice, Marvin Licbman says he's | 9 Q And did you indicate at that time what the
10 not paying any monies because the PCO told him not to 10 nature of that claim was going to be for?
11 until I come out of cure. And until | come out of it. 11 A For delays that's attributable to their
12 So if you look at the next time 1 got a payment, it was 12 nonpayment of progress payments to their -- they're not
13 on 1/30/86. 13 paying me the cost that was agreed to in the negotiations
14 I had to sign this thing on 1/29/86. So the 14  with the PCO.
15  very next day, he then releases the progress payment and i5 Q And did you, in fact, file such a claim?
16 says, "Okay, fine." So if I hadn't signed on 1/29, if 16 A Yes.
17 decide I wasn't going to sign at all, then they were 17 Q May 1 refer you to document FT-2667? Do you
1§ going to continue to hold my head under the water and 18  have the document in front of you?
19 give me no money. I call that duress. T don't know what 19 A Yes. 1do.
20 to do. I got a mess on my hands up there in the Bronx. 20 Q Is this the claim that you referred to?
2] A rebellion going on, So that's why -- what was going on (21 A Yes.
22 right there. In somewhere in the file, Marvin's says 22 Q Now, let me ask you, Before you sent this
23 that per order of the PCO he's not to pay any progress 23 claim, did you -- did you call the Government and advise
24 payment until I sign the modification, 24 them that it was coming? You recall?
25 Q Thank you. At the -- thus at the end -- you 25 A I believe one of -- I think Dave Lambert called
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1 the Government to tell them it was coming. 1 BY MR. STEIGER:
2 Q Dave Lambert? 2 Q Now, referring to the bot:tom number teferred to
3 A Yes. 3 as the total request? What is that number?
4 Q And who is Dave Lambert? 4 A Five point seven million.
5 A Dave Lambert was an attorney that T hired in 5 Q Do you know what eventually happened to that
6 Washington, D.C. to see if he couldn't help straighten 6 claim amount itself? De you have any idea -
7 out this — disconnect on this contract with us and - 7 recollection?
8 with Freedom and DLA. B A Well, the claim was reduced to 3.4 million
9 Q Mr. Lambert. You believe Mr. Lambert called 9 which was I told was to take out the profit because they
10 somebody in the Government before the claim was filed? 10 were going to give you cost.
11 A Yes. Ibelieve he did. 11 Q Who told you that?
12 Q Do you happen to know who that might be? 12 A Dave Lambert. 8o-- -
13 A Ibelieve he called Ray Kiasa and them down 13 Q But there was no document or new claim ever
14 there. Or Kabazman or somebody. And advised them and |14  submitted to that effect. Was there?
15 that DPSC was - 15 A There was a talking claim that he had taken
i6 @ And who - From what organization were these 16 into DLA headquarters. '
17  individuals? 17 Q Was there any -- \
18 A They were at DLA headquarters, One was the 18 A But nothing --
19 Executive Director of Contracting and the other was Chief 119 Q -- Formal written claim that changed that .
20 of Contract -- Chief of Legal Division or Chief Counsel. 20 amount as far as you know? From what was in there
21 Q Who was who? 21 originally?
22 A Mr, Kabazman, Paul Kabazman was the Chief 22 A I don't believe so. I don't think so.
23 Lawyer, counsel for the DLA headquarters. And Ray Kiasa |23 Q But it then began to be referred to as a claim
24 was the Executive Director of Contracting. 24  of a lower amount?
25 Q Now, what -- generally now because the claim is 25 A Yes. It's the 3.4 million and what that is -
Page 607 Page 609
1 amatter of record and is here, what relief were you 1 is, basically, when you take out the profit and just deal
2 looking for in this claim? 2 with cost by itself.
3 A We were fooking for the damages to put us back 3 JUDGE JAMES: What would be the date of that
4  where we would have been had they -- there been no 4  verbal claim, Mr. Thomas?
5 government caused action, So we were just looking for an 5 THE WITNESS: It's sometime in March, I believe
6 equitable adjustment based on the cost that they had 6 itis )
7 caused us to incur as a result of the Government actions. 7 JUDGE JAMES: March of Which year?
8 Q Now, if I look at the very last page of the 8 THE WITNESS: March of '86. It's a March of
9 claim narrative. Net the exhibits or anything. I think 9 '86 because Lambert had put something together and we
10  of the claim document itself. It would be Exhibit 1, the 10 went to --
11 second page. Where it indicates -- 11 MR. STEIGER: Can't be March of '86. .
12 JUDGE JAMES: What's the Bate's number? 12 JUDGE JAMES: well, Mr. Thomas, that makes no
13 MR. STEIGER: Pardon? 13 sense at all because the claim itself of 5.7 million is
14 JUDGE JAMES: What is the Bate's number of the 14 April of '86.
15 page you're looking at? Dogs your claim have Bate's 15 MR. STEIGER: Right.
16 numbers in the lower right-hand corner? 16 THE WITNESS: I agree. That's why I said it
17 MR. STEIGER: Pardon? 17 went in ahead of time.
18 JUDGE JAMES: 1repeat does your claim have 13 MR. STEIGER: I'm sorry.
19 Bate's numbers in the lower right-hand corner? 19 JUDGE JAMES: Was the "it" that went ahead of
20 MR. STEIGER: Yes. It does, your Honer, But I 20 time? :
21 was - 21 THE WITNESS: Mr. Lambert took our documents,
22 JUDGE JAMES: Okay. Please identify the Bate's 22 worked it up, and went ahead of time to DLA headquarters. ;
23 number page to which you're drawing the attention of your |23 JUDGE JAMES: Okay. So what you're tefling us
24 witness. 24 then in response to your attorney's question is that on
25 MR. STEIGER: Tt's Bate's number 01808. 25  this advance notice of the impending claim, Lambert gave
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1 the DLA folks in Washington a different number from this 1 back end of the contract, we were going to work clean
12 claim? 2 smack out of money.
3 THE WITNESS: Right. 3 So it's imperative that we get money put back
4 JUDGE JAMES: Okay. Fine. Go ahead. Nowl 4 into this contract so that we can get to the end of the
5 understand it. , 5 contract. Without it, you can't get to the other end.
6 MR. STEIGER: Thank you. 6 Q Is it your understanding that the Government
37 BY MR. STEIGER: 7 people that you were talking to at the ACO/PCO level all
B Q Now the relief in here that is being sought 8 understood that you had to have some form of relief in
‘9 identifies various reasons why you are entitled to that 5 order to perform the contract?
10 money. Were those the reasons in effect that you talked 10 A Yes. | had to have some relief.
11 about a few minutes ago as to your condition and what had |11 Q Did they understand that?
12 happened to you? 12 A Yes, They did.
13 A Yes, . 13 Q Well, why you so sure about that?
i4 Q Who put this claim together? 14 A We discussed it with them many times that we
15 A Myself and Kevin Seraaj, 15 had to have it in order fo get to the end. Otherwise,
16 Q Did you have any outside professional 16 without it we could just quit. I mean. We need to stop
17  consulting help? 17 mnow.
18 A No. 18 Q After you submitted this claim, you recall
fo - Q How long did it take you to put this claim 19 having any discussions about it with the PCO or the ACQ?
20 together? 20 A Yes. What happened was the -- the full of this
21 A We started on this claim in early January or in 21 claim was actually submitted to Frank Bankoff, We were
32 December when we told the Government that we were going |22 called down to DPSC. And DPSC wanted to discuss us
23 to be accumulating these costs and putting it together in 23 releasing or them settling up this claim with us before
24  order to make it happen. 24 - at that time. And we wanted certain things to happen.
25 Q In vour estimation, is there anything in this 25 They wanted certain things like releases and all that.
Page 611 Page 613
‘1 claim that was written in here that you had not in some 1 We refused to release and they ended up -- the PCO ended
2 way discussed previously with the Government? 2 up saying, "I'm going to refer this whole thing up to DLA
3 A No. This is everything that we told them from 3 headquarters."
4 varlous times that the Government has caused us delay 4 Q You said something about a release. What did
'5  problems. ' 5 they want to do with this claim?
6 Q In putting to this -~ claim together would you 6 A They just wanted me to forget about it. Just
7 say this is a fully supportable claim with backup 7 release it. It's your fault,
‘g information? ‘ 8 Q That was their -- that was their way of
9 A Yes. Itis. Absolutely. We can back up all 9 settling it?
10 of this. . 10 A Yes. Mr. Bankoff was like saying, "This is
11 Q In the event that you did not get a settlement 11 your fault. That nothing Marvin Liebman done -- has done,
i2  on this claim or the lesser amount of the claim as it 12 hurt you." Nothing he's done has hurt me.
13 became -- or some other relief of that type was it 13 Q Yet, they knew that you had to have some form
14 possible for you to complete this contract? 14  of relief to complete the job.
15 A No, 15 A Right. 1had o have some form of relief,
16 Q Why not? 16 otherwise, but he wanted, T guess, they wanted me to go
17 A Well, if you don't get the -- these costs that 17 out and get my own money to feed the troops.
18 pushed us into the extended out of period time, I've 18 Q Let me ask you this, Around that same time or
16 already burned the contract money up sitting still doing 19 within that time frame, was there not another MRE
206 nothing for six months. And then when you slam the foot |20  procurement that was moving ahead toward possible award?
21 on the brake, again, and I had an additional three months 21 A Yes. There was.
22 of sitling still doing nothing. I'm at nine months of 22 Q What MRE procurement was that?
23 doing nothing. I got manufacturing over here. G and A, 23 A That's MRE-6.
24 salaries, everything is piling up on the front end of the 24 Q MRE-6
25 contract. When production was to commence and at the 25 A MRE -- this time though, that's MRE-7, 1
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| believe it is. MRE-7 was moving. 1 weren't eligible.
2 Q MRE-T. 2 Q You didn't believe that Cinpak was qualified in
3 A Right. MRE-7 was moving. 3 essence to become the third contractor in MRE-7. 18 that
4 Q Now, with respect to MRE-7, Were you one of the 4 what you're saying?
5 planned producers, were you in line? What was your 3 A They're the fourth contractor We were already
6 status with respect to MRE-7 at the time? 6 the third. So they was behind us.
7 A Freedom because of its mobilization capacity, 7 Q If they were named_ asa-—-inthe D &F,
8 was the third planned producer in the Industrial 8 perhaps, you would sey that it fright not have been clear
9 Preparedness Program. And we were number three. That 5  who would end up being the third contractor?
10 was our status. 10 A Well, we was afraid that we were the targets.
11 Q Were you named on the D & F with respect 10 11 Tt looked like they would be trying 1o get rid of us.
12 MRE-5 -- sorry, =77 12 And blame us for all of the problems. And also, once
13 A Yes. I was, 13 they got rid of us they'd get rid.of these claims against
14 Q So did you have a reasonable expectation that 14 the United States government all at the same time.
15 you were going to, in fact, get your share of MRE-7? 15 Q And what led you to be *- to come to that
16 A Yes. All we had to do is reach an agreement on 16  belief? '
17 price and we would be maintained in the Industrial 17 A Rumors in the industry. That DPSC was no ‘
18 Preparedness Program. 18 longer going to be supporting Freedom and that we were
19 Q Did there - did there come io pass anything 19 being replaced by Cinpak.
20 that may have let you to believe that was not going to be 20 Q I'msorry. Ididn't hear the first word you
21 the case in this time frame? 21 said '
22 A Yes. 22 A Rumors. Rumors in the industry. It's a small
23 Q What happened? 23 MREindustry. All the suppliers know who is being
24 A After we told them on December -- December 9 24 maintained and supparted. And by bringing in Cinpalk,
25 that we were filing this claim, it came to our attention 25  Frank Bankoff sent a strong signal to the industry that
Page 615 Page 617
1 that they were going to issue a solicitation but they're 1 this is his guy who he's going to put in busincss and )
2 only going to support three contractors. So all of the 2 keep in business. '
3 sudden we realize that Frank Bankoff, who had brought in k! Q And you felt that -- and you felt threatened by
4 a fourth contractor the year before -- and there's four 4  this action? : '
5 contractors -- all of the sudden he's now saying only 5 A Absolutely. Because there's, only three seats.
6 thres seats are going to be there. Somebody was going to 6 Somebody's leaving. Everybody's putting all this money.
7 be eliminated. 7 into these programs - into this investment and all of
8 Q Well, step back a minute. It's a little 8 the sudden he's saying, "Well, only three people is
9 confusing. Are you saying there were four contractors 9 getting a seat." Four guys -- soincbody knows somebody is
10 noted on the D & F? 10 out. Somebody's going to be replaced.
11 A There were three contractors, I believe. Let 11 Q Okay. Now, when it came getting back to your
12 me see. That might have besn on MRE-7, yes. I think 12 discussions with the PCO and the ACO regarding your
13 MRE-7 had four contractors noted. 13 claim.
14 Q Oh, it had four contractors. 14 A Right.
15 A It had four contractors noted. Freedoms was 15 Q You said that -- I bcheve you said that they
16  the third planned producers and then they had a fourth 16 were trying to get you to wave it.
17 planned producer that they had brought on called Cinpak. 17 A Right.
18 Q Did you have some reason to believe that you 18 Q And you were asking for certain things from
19 were not going to end up being the third selected 19  them, perhaps?
2¢  contractor? 20 A Right.
21 A No, Because Cinpak had absolutely no 21 Q What were you seekmg at that time?
22 mobilization ability for production, They didn't have 22 A We wanted an equitable adjustment to the
23 their 15195 in place. The -- we knew they didn't have 23 contract price and we wanted sssurances that we would be
24 any Walsh Healey capability. They had no food production |24 negotiated with and maintained in the Industria!
25 experience. They had nothing. I mean, we knew that they |25 Preparedness Program.
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: 1 Q When you say assurances, did that mean that you 1 hands on this paper saying, "] want assurance of
;2 wanted a guarantee of MRE award? 2 equitable treatment as an MRE-7, planned producer.”

3 A No, Ican't -~ nobody can guarantee an award. 1 You're ielling me it's not in the claim. It's not

4 Q So what is it that you wanted? 4 another document.

‘5 A T wanted to be treated equaily and I want to be 5 THE WITNESS: Ibelieve -- Oh, yes. Itis.

6 put back into a position so that I could be made whole 6 JUDGE JAMES: Wait a second. Let me finish.

7 again. And continue in the program as we had agreed to 7 You're telling me it was stated orally. Is that correct?

8 when I agreed to drop my lawsuit in the fedetal case. 8 THE WITNESS: Ne. We have it in a document of
39 For the treatment - 9 an understanding.

10 Q Soif the -- 10 JUDGE JAMES: Fine. Let your counsel try to

i1 A - That they had ran me through. 11 lead you te the document,

i2 Q If the Government went around saying that you 12 BY MR. STEIGER;

13 sought a puarantee to get the MRE-7 award, would you 13 Q Mr. Thomas, we were talking about your - all

i4 disagree with that? 14 the discussions that were taking place between you and
15 A Yes. That's not good. They can't say - 1 15 the PCO and ACO after you submitted the claim.

16 know that no one can guarantee anything. Nobody can give |16 A Right,

17 you an absolute guarantee that you're going even walk 17 Q Al discussions.

1§ across the street safely. So to say that the Government 18 A Right,

19 s going to -- you want a guarentee -- 1 think that was 19 Q At meetings -- at meetings, these meetings,

20 their character. How they characterized it. But we 20 there were, in fact, you became -- did you become aware
21 wanted serious assurances that -- and an opportunity, if 21 that there were minutes or memos or whatever prepared by
22 we were qualified -- if we were qualified to get to the 22 the Government that in effect stated what your desires
23 table to tallk with them and hammer out a deal. 23 were?

24 Q Essentially to -- what you're saying -~ to 24 A What they claim my desires were.

25 negotiate in good faith with you. 25 Q What they claim.

| Page 619 Page 621

N A That's rfight. They got to negotiate in good 1 A Yes.

2 faith. But they got to treat me equally. They got to 2 Q These are in the file?

i_3 recognize that the problems that was caused was beyond 3 A Yes. Itis

{4 the contractor. J cannot control Mr. Liebman. I cannot 4 Q But you have no first hand knowledge of these

| 5 control his actions. I couldn't control the internal 5 documents so I cannot ask you to comment on them,

6 squabbling between DPSC and ACO. 6 However, you are aware they are in the file.

g Q Did you ever demand anything more than that 7 A Yes. I saw them in the file.

.8 with respect MRE-7? 8 Q But you maintain that your. desire, your

9 A No. 9 demands, sort to speak, with respect to MRE-7 was done
10 JUDGE JAMES: Is this demand in your claim, Mr, 10 orally. Is that correct?

i1  Thomas? 11 A And also we included in a document --

i2 THE WITNESS: T don't belicve it was. 12 Q Later on.

13 JUDGE JAMES: Is it in some other document? 13 A Later on.

14 THE WITNESS: I don't believe it is. 14 Q Yes. Okay. Now, did you believe that at that

15 JUDGE JAMES: S0 it's an oral demand. Is that 15  time your -~ shortly there after, that your discussions

16 right? 16 with the PCO and the ACO came to an impasse?

17 THE WITNESS: To be treated equally? 17 A Yes.

18 JUDGE JAMES: Yes. 18 Q And so at that time, what did you do?

19 THE WITNESS: Ithink -- I think it's, yes. 19 A At that time, we did nothing. We just left
20 We're talking to them that we want to be treated equally. 20 and, basically, --
21 If they had adjusted this, I would have felt that ~- 21 Q No. I don't mean at that moment. I mean, in
22 Okay, they have now financially made me whole. 1cango (22 order to further your position, overall, what did you do?
23 forward. I want them te correct -- 23 Did you hire somebody? What did you do?
24 JUDGE JAMES: 1understand all that, Mr, 24 A What happened at the impasse Frank Bankoff
25  Thomas. I'm just trying to find out where we can put out |25  referred the entire matter to DLA headquarters for
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1 resolution. And that's also contained in that writing 1 THE WITNESS: 1was told --
2 that memorizes some of it. We asked Mr. Lambert to open | 2 BY MR. STEIGER:
3 negotiations with Mr. Kiasa to resolve this issue and to 3 Q My next question. How do you know that?
4 bring all of this to their attention as to the actions of 4 A 1 was told by Mr, Lambert that that’s who his
5 the pCO and the ACO. What was going on that caused this 5  meetings wete with. I even atte‘nded a meeting at one
6 claim to be over three million doklars that we were 6 point but before this with Mr. -- I met him. I've met
7 claiming against the Govemnment. 7 Mr. Kiasa.
8 Q You asked Mr. Lambert 8 Q Let me ask you this. Dld you have discussions
9 A Right, Dave Lambert. 9 while the negotiations were going on by Mr. Lambert and
10 Q -- Whose services you retained. 10 these individuals? Did you have your own discussions as
11 A Right. We retained Dave Lambert to explain 11 to what was going on with Mr. '—?..ambert? ‘
12 this to Frank Bankoff's bosses. 12 A Yes. Directly with Mr. Tambert, I did. _
13 Q What were Mr. Lambert's qualifications? 13 Q) How often were these discussions? "
14 A Mr. Lambert was a former -~ he's -- For one, 14 A He would do it sometimés weekly, daily, it
15 he's an attorey. Two, he was a former small business 15 depends on right before his meeting or right after his
16 director for the Pentagon overseeing fair treatment of 16 meeting.
17 small minority businesses. And he had a thorough, 17 @ Did come to pass, that M. Lambert, in fact,
18 excellent background of understanding of how these things (18 did come to an agreement with Mr Kiasa and Kabazman?
19 are handled throughout the Governiment system, This is 19 A Yes. Hedid.
20 the first time I ever tried to put together a claim. 1 20 Q And was this agreement summanzed ina
21 didn't even know what I doing, 21  particular document?
22 Q Now, was it decided that you, too, should be 22 A In one document where it was basically in
23 part of those discussions in DLA? 23 writing.
24 A No. 24 Q Ididn't ask you what it was in. Answer my
23 Q Why not? 25 question. Perhaps we could refer to document MO2S.
Page 623 Page 625
1 A Tt was decided that I should not go up there 1 M-25. I would like you to zero in on the bottom number,
2 because I was -- | was quite an emotional gbout what was 2 800503, Would you take a look at this document signed by
3 going on to me and that -- I had, basically, felt that I 3 youto Mr, Kiasa?
4 was being totally treated differently and that the people 4 A Right. Now which number is that?
5 in New York were torpedoing the deal that was structured 5 Q It is 800503, on the bottom.
6 and hammered out with DPSC and that New York was 6 A Okay.
7  squabbling over nothing. And objecting to the way, the 7 Q) First page of the letter. And I'd like you to
8 Pco structured the contract and claiming that he screwed 8 look at the letter itself. Three pages.
9 up. AndI told Lambert that he has to get this straight 9 A All right.
10 with the head of the agency here to get both of agencies 10 Q Mr. Thomas, to the best of your understanding,
11 in step with one another. 11  does this letter reflect the agreements that were entered
12 Q What did you task him with as his objective 12 or that -- that the items that were agreed upon between
13 when he went up there? 13 Lambert and Kiasa and Kabazman as stated to you by
14 A We wanted to -~ we wanted an equitable 14 Lambert?
15 adjustment. We wanted to have this -~ I wanted to be 15 A Yes. Itis. Thisis it
16 made whole. [ wanted to be made whole. Whichever way it 116 Q I'd like to just focus on a couple of items in
17 is that's going to solve this problem so I could stay in 17 this letter. Second page, 800501, Talking about
18 business. 18 respective actions to do the following. What is your
19 Q During the course of Mr. Lambert's discussions 19 understanding of number one?
20 with the DLA people and who were they, by the way, again? |20 A That if Freedom is otherwise qualified, DPSC
21 A One was Ray Kiasa, the Executive Director of 21  will negotiate a fair and reasonable contract with
22 Contracting. The other one was the Chief Counsel, Carl 22 Freedom based on Freedom's existing mobilization A
23 Kabazman, 23 capabilities. And it's specific cost price qualifier.
24 JUDGE JAMES: Oh, Mr. Thomas, if you weren't 24 Q Referring to what contract?
25 there how, do you know that? 25 A MRE-7.
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1 JUDGE JAMES: Well, you say, "Referring to 1 try to repair the damage that was done to Freadom
:.2 MRE-7." Does it say MRE’." here, Mr. Thomas? 2 Industries by the novation of the contract.
3 THE WITNESS: No. 3 Q Okay. Going back to the items one and two.
4 BY MR. STEIGER; 4 You regard those as the most significant items in this
5 Q How do you know it was MRE-7? 5 letter?
|6 A Because that's the contract period, we were 6 A Yes. The negotiation of a contract and the
7 talking about in the negotiations that I had referred to 7 processing of a loan. Satisfied, one, me; two, my bank.
8 earlier. They had issued a solicitation for only three B Q Did you believe that if you got these two
9 contractors to be maintained. And during the 9 things that you would be able to stay in business?
iO negotiztions -- 16 A Absolutely. Without a doubt.
11 JUDGE JAMES: Iunderstand your testimony, Are 11 Q Now, 1 know you're not a lawyer and I don't
i2 those negotiations and that solicitation mentioned here 12 want to ask you a legal question, but did you think these
13 in this letter? 13 were a binding contractual arrangement?
iq THE WITNESS: Yes. It is mentioned, MRE-7. 14 A I thought this was an understanding. I thought
15 It's in number one, "For one of the four maximum share 15 this is in good faith and that's what I say here.
16 quentities for MRE-7." 16 “Freedom wishes to confirm these commitments based on
17 JUDGE JAMES: Fine. Go ahead. 17 both partics and in good faith and in a timely manner."
18 MR. STEIGER: Thank you, your Honor. 18 To take these actions. And when I gave these to Frank
19 BY MR STEIGER: 19 Bankoff. He accepted it and we were off and running to
20 Q So it says, "Negotiate a fair and reasonable 20 the races. 1 never thought that they were not do these
21 contract if otherwise qualified.” Is there anything in 21 things. There's no reason for me to think that.
22 here that says that you would be guaranteed an award? 22 Q Now, these things were they -- were these
23 A No. 21 things accomplished or signed or agreed to in connection
24 Q Now let's take a look at number two. What does 24 with an actual contract modification?
25 number two mean to you? What did it mean to you? 25 A Yes.
‘ Page 627 Page 629
1 A That DPSC and DLA as appropriate would process 1 Q And what contract modification was that?
"2 arequest for a guaranteed loan which would be submitted 2 A This was attached to Modification 235.
3 by our bank in order to get us to the other end of the 3 Q You say attached.
‘4  contract. 4 A Right.
5 Q Does the language i1cre say or did it mean to 5 Q But ] asked you if this was in connection with
: 6 you that you would be guaranteed a guaranteed loan? 6 a contract modification?
"7 A No. 7 A Yes,
‘8 Q Now there were some other items in the letter, 8 Q And what modification was that?
"9 perhaps you might mention, were they of any great g A Modification 25.
10 significance? What were they as number three, for 10 Q Right. And that document is F-133.
11 example, on the next page? How did that come about that |11 JUDGE JAMES: That going to be any different
12 you would be needing assistance, for example? You 12 from the copy attached to M-257
13 recall? 13 MR. STEIGER: I'm going to check, your Honor.
14 A Freedom had -- well, at this time here, we're 14 No, your Honor, there's absolutely no difference.
15 going to have to go back into the 8-A program. Freedom 15 TDGE JAMES: So if that is more convenient,
16 Industries once Marvin Liebman forces us to novae the 16 please let us refer to that.
17 contract, destroyed Freedom Industries as an §-A 17 BY MR. STEIGER:
18 contractor, And destroyed that whole business, 18 Q@ Would you take a moment to look at this
19 Freedom NY was not an 8-A contractor. So, 19 modification?
20 therefore, I'm now geing to need assistance by them to 20 A All right,
21 pet me back into the 8-A program because of their actions (21 Q Now we look at the modification, 1t has a
22  of destroying the 8-A business that I had -- that was an 22 number of items on it regarding things that were going to
23 B-A contractor with the United States government. So if 23 happen starting with the number one on page 2 of 4 and
24 we can get tray pack and pouch contracts issued through 24 going on to the end with number five. And let me ask you
25 that, then that would be the mechanism we would use to 25 this. You've looked at this. Certain things it was going
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1~ to provide you with. Would the things in here, if you 1 and would not allow you to continue performance to the
2 were provided with them have given you sufficient relief 2 end as you had contemplated. Is that what you're saying?
3 to finish the job and remain in business? 3 A That's right.
4 A This alone? 4 Q And the Government kncw that?
5 Q This alone. 5 A Absolutely, The only way we could have done
6 A No. No, it would not have. This standing by 6 this is with the guaranteed loan to get to the other end.
7 jtself would not going to give me the extra money that I 7 That was the purpose of it.
8 needed 1o get to the other end of the contract., 8 Q 1see. So in essence not be able to use this
9 Q But it did give you -- purport to give you 9 document alone, are you saying you needed something else”
10 certain things. Did it not? 10 A Yes
11 A Yes. It did 11 Q Now thing -- That you needed something else,
12 Q You said it would not standing alone do the job 12 was that documented anywhcref_?\
13 for you. Was the Government aware of that? 13 A 1believe it was documented in the cover
14 A Yes. It was. Absolutely. 14 letter.
15 Q Now, how do you know that? 15 Q Stop using that term, please. We don't know
16 A Because one, they accepted the cover letter 16 what it means. What was it documented in?
17 that was attached to this that says that those issues in 17 A The May 13, 1986, letter-addressed to Mr. Kiasa 1
18 part involve a dispute. And in part is settied by this. 18 and cc and given to Frank BanKoff as part of this
19 In part. Not the whole thing. This is in part settling 19 arrangement.
20 it 20 Q So in other words you're refemng to the
21 MS. HALLAM: We know what document he's talking |21  letter we previously discussed a few minutes ago.
22 about? 22 A That's right. ‘
23 MR. STEIGER: Pardon me. 23 Q So without the items in that letter, you say -~
24 Ms. HALLAM: What document are you tafking 24 are you saying -- I don't want to put words in your
25 about? ‘ 25 mouths. Together then what was the - would the two --
Page 631 Page 633
1 BY MR. STEIGER: 1 the items together, the modification and the letter,
2 Q What document are you talking about? 2 would that have provided you with the relief you needed
3 A The May 13 cover letter to this, 3 fo--
4 Q Of the previous document. What? 4 A Yes. We believe it would That's why we went
5 A lIt's also right here. 5 that way. The settiement was reflected in part in the
& MS. HALLAM: Right were? 6 contract modification which is attached is what it says ’
7 TUDGE JAMES: It's the very same document. 7  in this document. So since the settlement -- my )
8 BY MR. STEIGER: 8 understanding that the settlement js reflected in part in
9 Q No. I want you to focus just on the document. 9 the contract modification meant that the whole settlement '
10 We're just talking about Modification 25. 10 was not inside that modification. It's only in part in
11 A Qkay. 11 there. And in terms of conditions, I understood was
12 Q And I asked you - you told me that this 12 agreed hetween Freedom and DPSC.
12 document alone wouldn't provide you with sufficient 13 Q Now at anytime why Mr. Lambert was doing his
14 relief. And ] asked you to tell me why you believe that. 14 discussions and talking to you, did anyone tell you from
15 What are the bases of your belief? 15 the Government that anything negative concerning the
16 A This document standing alone shows that we had 16 goaranteed loan?
17 asseried a claim for 3.4 million doflars, 17 A No.
18 Q Right. 18 Q And by the way, it is a loan. How did you
19 A Above the contract price. 19 intend to repay it?
20 Q Right, 20 A Based on being treated fairly at the
21 A By giving me back just the contract price, 21 negotiations. We would have hammered out a deal similar
22 doesn't get me the 3.4 million that T need. This doesn't 22 1o what we hammered out on 6 November. We would have
23 help me. Get by itself. 23 hammered out a deal and 1 would have paid them -- the
24 Q So this would not -- this document standing 24 loan back from future -- from the proceeds of the other
25 alone would not have taken care of your overrun monies 25 contracts.
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: 1 () What other contracts? 1 based on those discussions with DPSC. He would be glad
2 A Future contracts, 2 to work with us and to supply the necessary money to make
3 Q Future MRE contracts? 3 it happen. So we could stay in business. He could get
4 A Future MRE contracts. Absolutely. 4 His monies back. He would approve the loan and process
3 Q So there was never -- 5 it through. In other words, yes, he would do this.
‘6 A And/or future any kind of contracts. You know, 6 JUDGE JAMES: I want to interrupt for a second.
7 that the Government would do. Even in the 8-A we use 7 And you're going to be able to continue with whatever
‘g  that money to pay it back, We just wanted to stay in 8 line it please you but I want to stick P0025 and Mr.
9 business because we were put in a condition -- something o Thomas' cover letter of May 13, 1986, because there's
10 that we didn't cause ourselves as a result of Marvin 10 something I don't understand here. And I need to know.
11 Liebman completely discarding the agreements that we had |11 I'm 1ooking at the bottom paragraph, page 1 of your
i2  structured and hammered out to settle the lawsuit that we 12 letter, Mr. Thomas.
13 had issued before. 13 THE WITNESS: Right.
14 Q@ The guaranteed loan that was intended here as 14 JUDGE JAMES: according to you the claim in
15 expressed in paragraph two of the letter we just referred i5 whatever amount it was you've agreed to settle it for
i to. Did it say what amount that loan was geing to be 16 $3,401,760.
17 for? 17 THE WITNESS: Right.
18 A Yes. Inthe -- 18 JUDGE JAMES: That's what you say.
19 Q How much? 19 THE WITNESS: Yes.
20 A Beg your pardon. 20 JUDGE JAMES: Now you say that settlement is
21 Q How much? 21 reflected in part by the modification attached which
22 A In the letter on page 3, it says, "The loan 22 we're led to believe is PO025. So niy question to you is,
23 guaranteed to the lender in.an amount not greater than 23 locking through all these terms and conditions of P0025,
24 2.7 million, of course, for the purpose to insure the 24 describe to me where's this part and in particular what
25 pecessary cash flow for the performance of the contract.” 25 dollar figures are you going to put in this little part
' Page 635 Page 637
1 Q So this ioan was intended for this contract? 1 that P0025 resolves of your number, if we believe it,
2 A That's right. 2 $3,401,7607
3 Q Naow, as o the amount. s there any 3 MR. STEIGER: Your Honor, if you will --
-4 correlation between that amount and the overrun that wag 4 TUDGE JAMES: Iwant Mr, Thomas to answer the
5 being anticipated at the time? 5 question.
6 A Yes. We beligve that the cost overruns that my 6 MR. STEIGER: 1 have no intention of preventing
7 people and that the Government's people could agree 1o 7 him from answering the question but I will tell you this,
8 would be 2.7 million to get us to the finish line. 8 your Honor, that I intend to go into great detail with
.9 Q So there was a direct correlation between the 9 respect to the provisions of Modification 25, themselves.
10 twa? 10 JUDGE JaMES: All right. You can do that,
11 A Absolutely. 11 Please just answer my question right now, if you can,
12 Q Now, after this was accomplished, did you talk 12 THE WITNESS: The picce that's in part -- the
13 with your banker, Bankers Leasing, Did you tell them 13  scttlement happens to be -- that was not included -~ what
14 about this? 14 was not included in the -- in the mod itself.
15 A Yes. Wedid. 15 JUDGE JAMES: No, Ne. That's not my question.
16 Q What did you tell them? 16 1 want to know what is included in the mod itself,
17 A Well, we told them that we'd hammered out a 17 THE WITNESS: What's in it?
18 deal to be maintained in the program. To be kept 18 TUDGE JAMES: Yes.
15 available. And that we would need production equipment, 19 THE WITNESS: Okay. Okay.
20 Mitsubishis, we would need the equipment at the aPF plant 20 JUDGE JAMES: What part of the seftlement?
21 in Chicago. We would need -- which had a lot of assembly 21 THE WITNESS: What's included -- what's
22 equipment that they had purchases as well as refort pouch 22  included in the mod is that the Government is going to
23 equipment they had purchased, They had about 5 million 23 give us the things we're already entitled to. Such as
24 dollars worth of assets out there that was tied up with 24 the $522,000 that was already -- we were entitled to
25 the Economic Development Administration. And Randy says 25 that. So they're going to pay us what we're entitled to.
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1 JUDGE JAMES: That's just a little progress 1 THE WITNESS: Yes. It is. ‘
2 payment? Isn'tit? 2 JUDGE JAMES: Right. Now, you say that
3 THE WITNESS: If that's what that is. Tt's all 3 settlernent is reflected in part in PO025.
4 progress payments. 4 THE WITNESS: Right.  °
5 JUDGE JAMES: But that's not any part of the 5 JUDGE JAMES: And my question is, are any - is
6 3.45 million, is it? 6 any dollar part of the 3.4 million settlement that you
7 THE WITNESS: No. It's not. 7 say happened in the Mod?
8 TUDGE JAMES: All right. What else? B THE WITNESS: No.
g THE WITNESS: They're going to, I believe it's 9 JUDGE JAMES: And you've told me lots of things
10 in here, they're going to continue -- they're going to 10 that aren't in the 3.4 million an(_:l I puess what it boils
11 pay progress payments as described by the DAR repulations |11 down to is, you've nothing you can point to in PO025 is a
12 now. So as I recall, it’s in here that they will -- Yes. 12 part of the 3.4 million. Ts that correct?
13 All payments -- 13 THE WITNESS: No. I canit.
i4 MR. STEIGER: What about the 114,758 cases? 14 JUDGE JAMES: Can't point to anything?
15 JUDGE JAMRS: What are we going to do with 15 THE WITNESS: None of it.
16 that? 16 TUDGE JAMES: Go right ghead. So the small
17 THE WITNESS: They are geing to put back into 17 part became zero. If we believe the representation in
18 the contract and increase the price back to -- to bring 1§ the cover letter. _
19 it back to 17 million dollars. So we needed that. So 19 MR. STEIGER: Perhaps I qbuld shed a little
20 they did that, But what was -~ that's what -- 20 more light.
21 JUDGE JAMES: s that part of the 3.41 million 21 JUDGE JAMES: By all means.
22 claim? 22 MR. STEIGER: Thank you. But before I do, my I
23 THE WITNESS: No. 23 ask for a few minutes. .
24 JUDGE JAMES: Okay. My question's pending. Is 24 JUDGE JAMES: You may. And I will grant it.
25 there any part of that 3.4 million that you say was the 25 MR STEIGER: Thank you ‘kindly. ,
‘ Page 639 Page 641
1 settlement amount that you got paid by this P0025? 1 TUDGE JAMES: Let's go off the record.
2 MR. STEIGER.: There's a disconnect here, your 2 {Off the record.)
3 Honor. Which if you'll allow me to proceed. 3 BY MR. STEIGER:
4 JUDGE JAMES: I will but I sfill want to get 4 Q Mr. Thomas, I'd like to just throw a little
5 Mr, Thomas' version right now. And you're going to ask 5 more light on the statement in the cover letter that
6 him any number of questions you want on this. I'm not 6 reads: "Settled in part." The settlement is reflected
7 going to thwart you on asking him gquestions, 7 inpart. Just to throw a little more light on that.
8 MR. STEIGER: I'm sure he understands your 8 This is 2 -- this is a cover letter and a
9 question, your Henor. 9 odification. Now, again, looking at it that way. What
10 JUDGE JAMES: Well, you understand my guestion, 10 was intended by that term?
11 Mr. Thomas? 11 A This is the letter of my understanding of what
12 THE WITNESS: well, yes, Rephrase it so I can 12 was going on - is the cover letter to - reflecting my
13 clearly, crystal clear understand what you want. What 13  understanding as to what the total package is. Of what
14 you're looking for. 14 I'm doing here.
15 TUDGE JAMES: If I believe Henry Thomas, he's 5 Q What total package? !
16 saying my menus have gone to DLA and they've settled the 116 A Of the modification terms and conditions.
17 claim for 3,401,760, Do I understand that correctly? Is 17 Q You say toial package. What comprises that
18 that what you're representing here? 18 total package?
19 THE WITNESS: Yes. 1'm say that they have gone 19 A What comprises it is this cover letter, The
20 and based on that we were going to settle this, 20 terms inside this and the rest of it is in the
21 TUDGE JAMES: For that amount of money? 21 modification itself. So you have to look at the
22 THE WITNESS: For 3.4 million we're willing to 22 modification as this document as one document.
23 settle for something. Right. 23 Q And yet, this document says that you're
24 JUDGE JAMES: And I have to assume that 3.4 24 settling the claim in part.
25 million is in addition to the contract price. 25 A Right.
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‘I Q And what is the other part? | United States Army off of the Joint Chiefs of Staff.
t2 A The other part is contained inside -- the 2 Q And how is he related to this deal?
{3 understandings are contained inside the cover lefter. 3 A Well, he was at this time one of my
4 The rest of the understandings are contained inside the 4 consultants. And he -~ him and I had visited with Norma
5 mod itself. 5 Lefwich down at the Office of Sectetary of Defense at the
] Q Okay. Now as far as those total package of 6 Pentagon at the time. And briefed her on what we were
7 understandings, what did you give up with regard to the 7 doing and how we were going to do jt. And we gave Norma
'8 claim? ‘ 8 the - and told her that we were going to go there and
9 A What I gave up with regard to the claim is, 3.4 9 sign this and this is what our understanding were.
10 million dollars. 10 I traveled to Philadelphia on May 29. I met
1 Q You gave up the claim, 11 Colonel Francois at Philadelphia. We proceeded up to a
12 A 1 gave up the claim. 12 DPSC conference - to a little room where Frank Bankofl
i3 Q So you're just saying that you gave up the 13 told us to go once we got there and the three of us went
14 claim for what was in here. This cover letter and what 14 inside. What I did was [ had a letter that I had printed
15 was in the modification. 15 out the day before, dated May 28. And I proceeded to
16 A Right. That's right, 16 attach that to the modification before I signed it. And
17 Q Thank you. 17 Frank said to me, "That's the wrong letter. It's got the
18 A They have to be together. 18 wrong date on it." So he pulled out a version of his
i9 Q Now, I'd like to talk shout the exccution of 19 which happens to have had on page 3, 1ABS, Nadig, that he
20 the modification. And how it came about. The 20 wrote in there and --
21 modification was presentéd to you, given to you, 1 take 21 Q This version here?
22 it. What happened? And again, as distinctly as you can. 22 A Yes. This is what he pulled out of his bag
23 ‘What happened? : 23 when be told me I had the wrong letter. In other words,
24 A 1 was told by Dave Lambert that he had reached 24 he said I got the wrong date on it. That's not what was
25 an agreement with Kiasa, T had sent this. He asked me 25 agreed to -- Kiasa and them. So I said, "Okay." And I
. Page 643 Page 645
.1 to change the name of the recipient of this letter from 1 just told him that T had printed it out the day before.
.2 Frank Bankoff to Ray Kiasa. At the bequest of Mr. 2 My computer is one of the Word Stars that we buried the
;3 Apellean who was Frank Bankolf's attorney. And that they | 3 date in there and it uses the system date every time you
;4 had agreed to this, BankofT had agreed to that and that 4 openit. So if we open this letter a month from now,
.5 was what I was to do. 5 Jjune 25 the date is going to change to that date. So
6 Q Are you saying the original version of this 6 every time you open the letter, the date changes. So
E'? letter was addressed to Mr. Bankoff? 7 that's what happened and that's the reason why it had a
‘8 A Yes. It was addressed to Bankoff. But since 8 different date on it. So I sat that letter aside,
‘9 Bankoff had referted the whole thing up the DLA 9 grabbed his letter, and told Frank Bankoff that I'm going
10 headquarters for resolution, than Mr. Apellean says, that 10 to sign this document, I'm attaching it to -~ and this is
11 this was negotiated by the highest person at DLA in 11 my understanding of the document, And what he did is was
12 Contracting who had authority to do something here, was 12 say, "Okay, fine. I'm going to take this and send it off
13 Ray Kiasa, the Executive Director of Contracts. That 13 1o Mr. Kiasa" Which -- after I then signed it after 1
14  this document should be attached to the modification and 14 attached it. And gave it to him, What he did was he
15  then handed to the PCO as one document. 15 left the room. He went and as I later understand it, he
L6 Q Go on, please. 16 did fax it to Mr. Kiasa, and when he returned he signed
17 A So what we did was, I was to go to Philadelphia 17 it, and gave me my copy and we left.
18 and attach this. And this cover letter says that the 18 Q How do you know he faxed it to Mr. Kiasa?
15 settlement if reflected in part in the contract 19 A The document at M-25 is a -- when we deposed
20 modification which is attached. And it was, in fact, 20 Mr. Kiasa, I guess, this is where it came from. It also
21 attached to this document. And the terms and conditions 21 has a fax legend across the top. It's not in this one.
22 have heen agreed to by Freedom and DPSC. So what I did 22 It might be in another one. But there -- if it says
23 was, | went to Philadelphia Colonel Frank Francois. 23 note, date, and time, If you look at the first page of
24 Q Who is he? 24 M-25, you see it says, note, date, and time. It's
25 A Colonel Francois is a former colonel in the 25  pointing up to the fax legend. It just didn't come out
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1 clear in this copy. But there is a fax legend that shows 1 there ‘
2 the date and the time that this was faxed and that this 2 JUDGE JAMES: Okay, So the letter itself is
3 document is a faxed cover sheet from the Defense 3 May 13. You sipned it on the 13'?
4 personnel support center from Mr. Apellean to Director, 4 THE WITNESS: Yes. 1 51gncd it on the 13.
S pLAheadquarters, atiention, Ed Neal. And they said -~ 5 JUDGE JAMES: and then somebody else wrote in
6 Q When he came back to the room -- when he came § LABS on the 297
7 ‘back, I'm a little confused. What did he do then? Did 7 THE WITNESS: Right. No they just wrote LABS
8 he sign the mod? What did he do? & in when he gave it to me. His copy already had LABS on
9 A He came back and said, "Okay." And signed it. 9 it
10 So if you read what it says, I said I wanted 10 JUDGE JAMES: So you don't know when that was
11 confirmation. I wanted in good faith to confirm these 11 writien then?
12 commitments based on both parties in good faith. When he 12 THE WITNESS: No.
13 came back and said, "Okay." I figures that Mr. Kiasahad |13 JUDGE JAMES: You didn't write it
14 told him, "Okay." And in good faith he signed it, too. 14 THE WITNESS: No. Ididn't write LABS.
15 And that confirms it. So I've got a deal here. That's 15 JUDGE JAMES: Okay. Go ahead.
16 what the whole -~ that says, "If Freedom wishes to 16 MR. STEIGER: Thank you.
17 confirm those commitments based on both parties in good 117 BY MR. STEIGER: [
18 faith and in a timely manner to teke the respective 18 Q Was it your understanding when you signed the
19 actions and do the following." And one of them was that 19 modification itself that the cover letier was part and
20 they would negotiate a fair and reasonable contract with 2¢ partial of the deal?
21 Freedom. 21 A Yes. That's what Dave Lambert told me to do.
22 Q Thank you. 22 He says, "You must attach this to the modification
23 JUDGE IaMES: If I'm following what you said, 23  because it then becomes one document.”
24 Mr. Thomas. In Philadelphia, you and Mr. Bankoff both 24 Q Did Mr. Bankoff indicate to you that it wasn't?
25 signed the mod itself on May 29, 1986. Is that correct? 25 A No. He did not. '
Page 647 ‘ Page 649
1 THE WITNESS: That's right. 1 Q Did he say anything to you concerning the cover
2 JUDGE JAMES: Now, did you do that the minute 2 leftter?
3 you signed this cover letter? 3 A No. He didn't say anythmg He didn't say --
4 THE WITNESS: No. The cover letter was already 4 e just accepted it. He grabbed it and says, "Okay.
5 signed and agreed to with Mr. Kiasa on the 13th, And 1 5 Fine. 1'm going to have to take it and fax if off to Mr. .
6 had a copy of it and I was to take this cover letter of 6 Kiasa" i
7 understanding that we reached with Mr. Kiasa, attach it 7 Q Before you handed him the document, did you "
£ to the modification, and give it Mr, Bankoff. And that's 8 have any discussion with Mr. Francois concerning the
9  what I did. 9  document?
10 JUDGE JAMES: Theard that, There's some -- 10 A Yes. There was some discussion that I recall !
11 how's there a discrepancy in the letter that Mr. Bankoff 11 that Francois said, He says that if I didn't think - ‘
12 objected to. Is that right? 12 some words to this effect, I can't put -- remember
13 THE WITNESS: No. 13 exactly. He says, "If you don't think that this document
14 TUDGE JAMES: On the third page, something to 14  put together equals the understanding . . ." It had
15  do with labs. 15 something to do that -- I had to put it together the same
16 THE WITNESS: No. No. He didn't object to 16 way as Lambert had said. So that's why I had to put it
17 that. What that is -- is that this is Colonel Francois’ 17  together first and present to Frank as oue package. But
18 handwriting, LABS, he was saying it says, From Nadig, and (18 Frank did say something like that. I forgot what he was
19 he just writes LABS on it. 19 saying.
20 TUDGE JAMES: When? 20 Q Regarding your understanding of the cover
21 THE WITNESS: That was on this copy. 21 letter and the modification itself, are you - did the
22 JUDGE JAMES: When? 22 Govermnment know before the modification was signed what
23 THE WITNESS: When he gave it to me. 23 your understanding was? '
24 JUDGE JAMES: On the 297 24 A Yes,
25 THE WITNESS: Right. The words LABS is on 25 Q Well, how do you know that?
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H A Because this letter was given to Mr. Kiasa on 1 MRE-7 solicitation that says we're going to go from three
-2 May 13 and that's before the 29. No one objected. 2 1o four. So now that I see there’s four contractors, I
'3 Nobody sent me anything. Nobody called me. Nobody said | 3 in good faith -- they did that in MRE-7. Now I'm saying,
-4 anything. I then took this letter as was my 4 "Okay, fine, They now intend to sit dowm and negotiate a
5 understanding that this was already pre-approved by Mr. 5 portion with me."
' Capellean -- Apellean which Frank Bankoff's lawyer, okay. | 6 Q So at the time -- at the time, you were -- you
:7  And there is correspondence in the file that's going back. 7 believed that that commitment or to negotiate with you,
8 between Kiasa, Lambert, and Bob Apellean. So Frank g as you put it, was being fulfilled.
‘g Bankoff's attorney, Mr. Apellean, is in step with this. 9 A That's right, They tock actions to --
10 He didn't object to this either. Because he took the 10 Q And why again, that's a very good point, why?
It thing and he actually, based on this cover letter, he's 11 A They took action because I said I wanted it in
12 the one that faxed it down to DLA headquarters. 12 writing. And they said, "Okay, we'll give it to you in
13 Q And is it your understanding, Mr. Thomas, that 13 writing. We'll have the PCO issue a modification to
14  all the parties that you were dealing with knew that a 14 MRE- solicitation going from three contractors," that I
15 2.7 million-dollar loan was required to enable you to 15 was afraid of, "to four contractors.” Now, you're in
i6 complete the contract? 16 Thomas, I said, "Fine."
17 A Absolutely. If you look at paragraph two, it 17 Q So once there were four, you're saying there
18 talks about that the process of this loan guarantec -- 18 was no way that you could not of gotten the job. You --
i9 Q 1know but I asked you, if the Government was 19 A [ could not have at least went to the table to
20 aware of it and how vou know they were. 20 negotiate a fair and reasonable price.
21 A Yes. We had discussed how we were going to get 21 Q So your fears sbout Cinpak taking your place -
22 to the back end of this contract because they were going 22 A Was alleviated.
23 1o process at 2.7 million-dollar Joan for Bankers in 23 Q -- Was alleviated. That's what you're saying.
24 order for us to have necessary cash flow for the 24 A That's right. I was -- 1 didn't care what
25 performance of this contract. For the completion of the 25 happened to Cinpak at that point.
‘ Page 651 Page 653
1 contract. Through 31 October '86. And it spelled out 1 Q Right. That was totally consjstent with, in
2 what the cost was. Direct labor, raw materials, G & A, 2 your opinion, with the side agreement or side letter --
3 depreciation, and any other allowable costs in excess of 3 A With the cover letter.
';4 the contract price. - 4 Q -- Or cover letter, whatever you want to call
:3 Q Mr. Thomas, did you rely on the actions, good 5 it
.6 faith commitment, so whatever you want to call them in 6 A I called it a cover letter. With this cover
"7 the May 13 cover letter? Did you rely on that with 7 letter, this is right. That would be consistent with my
: 8 respect with your signing of the modification? 8 understanding of that.
9 A Yes [did. ' 9 Q Right. And did that take place, this going
10 Q Would, you of signed this modification had this 10 from three to four?
11 cover letter not been there and part of it? 11 A Yes. Itdid
12 A No. Iwould not have. And I wouldn't sign -- 12 Q Did that take place during the course of these
i3 Q And why not? 13 negotiations or as a result of them?
14 A Because if this was not part of the 14 A Yes, It did. Dave Lambert says that as a
15 understanding, this is what I reached with Randy for him 15 result of his negetiations and before this contract --
16 1o continue financing in May. Otherwise, he could have 16 hefore this was signed, the Government had, in fact, went
17 stopped. That the Government had agreed to process a 17 to four contractors. They modified it. And they
18 puaranteed loan. He had agreed to give the loan to me. 18 modified it for me. First they give us an indication
19 And all they had to do was process the other side of it. 19 that they intended to do it in a telex and I told themn,
20 1 wouldn't of signed this document if there was not an 20 "That's just only an intent to do it. How about actually
21 opportunity to sit down and negotiate, not bid, but 21 doing it?" And they went back and next thing you know,
22 negotiate face to face with a -- for MRE-7. And when 1 22 here comes the actual modification. They modified it.
23 said 1 wanted this in writing, they did put it in writing 23 1t's out -- we're doing this. So there's four awards.
24 hecause what they did was the DLA headquarters, Mr. 24 Four MRE-7 in writing that I can see. My bank can see.
25 Kiasa, had Frank Bankoff issue a modification to the 25  And the only thing the bank wanted was the fact that they

Ann Riley & Associates (202) 842-0034

Page 650 - Page 653




Wednesday, May 17, 2000 CondenscH™ FREEDOM NY.
Page 654 Page 656
1| were going to process a guaranteed loan for him. 1 A That it appears that we're asking DPSC to do
2 Q Is the document that you are referring to in 2 something that they can't do.
3 the file that we can refer to? 3 Q Well, first of all -- what do you -- what is he
4 A It is in the file -- 4 saying here do you believe that he thinks we were asking
5 Q Don't -- I'm not sure of that -- that I want to 5 DPSCto do?
6 do it now unless the Judge would prefer me to butis it | 6 A This letter was the most pcrplexed -1
7 in the file? 7 couldn't understand it and why would -- did it come after
8 A It's supposed to be in the file. Iknow I have 8 they got my signature is beyond me. He had the letter
9 acopy of it. Ihope it's in here somewhere. 9 since the 13.
10 Q Okay. Okay. Okay. Now after the dust 10 Q Let's look at the first complete sentence on
11 settied, if I may use the term with respect to the 11 the top that begins with "As an'approved . . " Look
12 signing of the mod. Did it happen that you received a |12 what he says there. ‘What word does he use there that -~
13 letter from Mr. Kiasa? i3 A Yes. He says we're going to be permitted to o
14 A Yes. 14  compete. ‘ '
15 @ And my I refer to document MO-23, 15 Q Compete?
16 A Twenty -three? 16 A --In the upcoming. R1g11t
17 @ No. That's not the right document. I'm sorry 17 Q In your opinion, is that a correct statement of
18 that is not the right document. That would be F-134. |18  what the obligation was? i
19 Got it yet? No? Okay. 19 A No. We were supposed to negotiate a fair and
20 A One thirty-four? 20 reasonable price.
21 Q Yes. Sir. 21 Q Did we not at length discuss the various MRE, D
22 A Okay. Yes. 22 & F documents?
23 Q Let's take a look at this letter. What appears 23 A Yes,
24 to be the general tone of this letter ag you see it? 24 Q Did I not ask you at that time if in those
25 A This letter caused all kinds of shocks. 25 documents we had ever seen the word "Competc?”
Page 655 Page 657
i Q [ know. But what's the general tone of it? 1 A That's right, No.
2  What is Mr. Kiasa trying to do here? Do you think? 2 Q Is it then your opinion that Mr. Kiasa's
3 A Tt appears he's trying to renege on the deal, 3 outrage regarding what we said in our cover letter is
4 Q Well, let's look at the letter and see if that 4 incorrect because of using this word?
5 isreally the case. 5 A Yes. Asamatter of fact, that the A16 .
6 A All right, 6 exception is used or any of the exception isused soit
7 Q Okay, First of all, let us look at the one, 7 does not have to e the competition, it basically, it's T
& two, three, four, fifth paragraph of the letter on page 8 exception from competition. That's what it is. It's an
g L o exception. So now to say that they're going to permit me
10 A Right. 10 to compete for a scat, well, as far as negotiations, I
11 Q He -- does he not paraphrase or almost quote 11  guess you can say you're competing because if you don't
12 the language in the cover letter? First -- 12 teach an agreement with the PCO, then you're out. But
13 A On the fifth one, you say? 13 the point is, you're at least allowed to hammer a deal.
14 Q Yes. Fifth paragraph, botiom paragraph on that 14 But the way I took this compete the bids, you will bid,
15 - 15  the low bid will win, And that’sit, You're in
16 -A Yes. He does. 16 competition with someone else other than the Government,
17 Q -- He's essentiatly almost quoting the cover 17 here.
18 letter. 18 Q So is it fair to say, in your opinion, he was
19 A Right, 19 mis-characterizing what you were asking for in the cover
20 Q -- Is that right? 20 letter.
21 A Yes 21 A Well, there's a disconnect here, right quick.
22 Q Okay, Then he -- then he comments in the last 22 And I was sort of shocked to get a letter like this one
23 sentence, next page, What does he say? Would you read 23 here from him.
24 that? Or don't read it but what is he trying to say 24 Q Now let's take the next paragraph, Would you
25  there? 25 look that over? You contend -- what does that say?
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' A Right. 1 do, is it not?
02 Q Is there anything in this paragraph that's 2 A Yes,
‘3 different from what we asked for? Look at it. 3 Q Okay. Now, let's look at these things very
4 A No. And I thought they did say they would 4 carefully. What's the first thing that it purports to
"5 process. I didn't ask them to do anything other than 5 do? Number A.
'6 process it in the normal channeis. 6 A Tt purports to reinstate the 114,000 cases —
7 Q So whero is this outrage coming from? Do you 7 114,758 cases eliminated from the contract. They're
'8 understand from this letter? 8 going to reinstate them.
g A No. Ican't. I mean. I caught me totally by 9 Q Now, should they ever bave had to reinstate
10 surprise. I asked them to acknowledge my cover letter in 10 these cases at this time?
i1  good faith the day before. To acknowledge it. And all 11 A No. Not at this time. They should of
12 of the sudden, they didn't acknowledge. This is not an 12 reinstated them per -- pursuant to Mod 20, 1 believe.
13 acknowledgment. I thought when Frank Bankoff came and |13 Q Didn't they promise to reinstate them in Mod
_i4 said, "Okay." That was the acknowledgment. I didn't 14 207
15 expect this to come the next day. 15 A Yes.
16 Q Let me put it this way to you. Does this 16 Q What was the condition that they promised to
17 letter acknowledge their commitment to process a 17 restate - to restate them? You remember having to do
18 guaranteed loan on your behalf? 18  with your delivery?
19 A No. \ 15 A Right. In Mod 20, once I completed those
20 Q It doesn't? Take another look. Why not? 20 delivery schedules, they would have reinstated per Mod
21 A Does it -- doss it -- does it -- 21 20.
22 Q Let me repest the question to you. Does this 22 Q And by virtue their action, did you not testify
23 letter, restate their commitment to process a guaranteed 23 that you were precluded --
24 loan? What does it say? 24 A Right
25 A They say that, "We will process -- 25 Q -- From meeting that delivery?
v Page 659 Page 661
1 Q Isn't that what it says? 1 A Yes. Actions of the Government did preclude us
2 A -- Any such request at . .. " Yes. 2 from delivering under Mod 20.
'3 Q Right. 3 Q And again, what was that action?
‘4 A They say they will. Okay. 4 A One of them was they commandeered the GFM away
5 Q Essentially, he is -- isn't he confirming then 5 fromus. The CPM, Ishould say. :
6 what was in the cover letter? 6 Q CPM.
7 A Right, 7 A Yes. They commandeered the CFM and caused our
-8 Q On that point. 8 production to suffer at a lower rate. Even though we did
9 A On that point he says, "We will process it." 9 make enough during that particular time to make the
10 Q Okay. Let's take a look at Modification 25, 10 actual delivery on time of that particular segment, but
1: itself. Since we've been talking about it. 11  the production should of covered maybe 50 or 60,000 cascs
12 A That's M-25, again? 12 that month of which only 20,000 would have went for that
13 Q Yes. Ibelieve you testified that this 13 delivery portion. And I would have had the rest of them
14 document in part settles the matter along with the cover |14  already in-house ready to be delivered in out months. So
15 letter. Is that what you testified? 15 it impacted on my ability to -
16 A Right, It's one document. 16 Q So in essence, they were restating ~~ they were
17 Q So let us see. Let us look at this document, 17 reinstating — are you saying that they were reinstating
18 if you don't mind and sec what it is that purports to do |18 something that they should never of had to reinstate in
19 any settling. Look at the one, two, thres, four, fifth 19  the first place.
20 whereas provision. You're looking at the first where it |20 A That's right,
21 says, "Settlernent Agreement, page 2 of 4." 21 Q Do you believe that the Government ever
22 A Right. 22  intended to reinstate the 114,000 cases either in Mod 20
é3 Q One, two, three, four -- 23 or here?
24 A Right. ' 24 A NowIdon't. Idon't believe it now,
28 Q - Five. So that's what this is intended to 25 Q What do you base that belief?
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| A Because the Government never purchased the GFM 1 payments and every time they would deduct -- hold up i
2 1o back up the 114,000 cases that they took out of the 2 progress payments they held up deliveries and production.
3 plant. 3 Q So there was no way you were going to meet this -
4 Q Never? 4 schedule. _ [
5 A They never -- No. Mr. Bankoff said he never 5 A Not unless they continue -~ not unless they 1
6 purchased. He never got it. He never purchased it and 6 actually paid us on a timely basis the progress payments .
7 when we ran out of GFM in October 22, there was nothing 7 we were supposed to get as well as pay us our DD230 ;
8 on order that they'd ever went to the suppliers to buy 8 payments for this product that we had delivered.
9 enough GRM for me to complete this contract, They didn't 9 Q Allright. Let's go on.
10 even have any shipping this way toward plant. 10 JUDGE JAMES: Let me see if T understand it, \
11 Q Okay. Thank you. Let's go on to the next 11 Mr. Thomas. Looking at just the first item under the ;
12 item. "B." What is that? 12 schedule. It says, "1 to 30 Majz, 65,000 - I assume that
13 A We had -- in order to challenge their -- the 13 means cases? Is that right?
14 way they did terminate us for default, we had an appeal 14 THE WITNESS: Yes. It's cases.
15 that was pending at the ASBCA - 13 JUDGE JAMES: Now, did you have in your hands
16 Q I'dlike to with draw the question because 16 65,000 GFM components to deliver 65,000 cases the very
17 that's not - that's what we pave up. I'm trying to take 17 next day after the mod, 30 May?
18 this in a logical order, Mr. Thomas. What we got and 18 THE WITNESS: [believe we may have. I'm not
19  then what we gave up. So if you'll hold that for just a 19 sure, :
20 second. I'd like to go on just to the next thing that we 20 JUDGE JAMES: Maybe ves. Maybe no. You don't - )
21 got. Okay. 21 know? '
22 The first thing we got -- you testified were 22 THE WITNESS: No. [don't.
23 the 114,758 cases back. ’ 23 BY MR STEIGER: '
24 A Right, 24 Q I was referring to the entire schedule and the
25 Q So just set "B" aside. Iapologize. It'sin 25 ability to meet it, Mr. Thomas.
Page 663 Page 663
1 the other side of the ledger. Okay. 1 Let me ask vou this now. Going on to the next
2 A Okay. 2 one. And that's two.
3 Q Now, let us move onto small "c" on the top of 3 A Right. '
4 the next page. 4 Q These items they have a familiar ring to them? ;
5 A Right. 5 A Yes. These are the negotiated cost that was
6 Q Now, what is that? 6 included in the original 6 November negotiation on those . -,
7 A That is a delivery schedule for the undelivered 7 Hne items broken out, put back in here according to the ‘
8 balance which is the 114,000 cases that would be done 8 way they were negotiated then. Now, they're giving me
9 over there. 9 what I was already entitled to,
10 Q Where you ever put in a position where you 10 Q Is this the stuff that - that so called DAR
11 could meet that schedule? Well, let me put it this way. 11 deviation was put in for?
12 Were you ultimately in a position when you could meet 12 A Yes. Itis
13 that schedule? 13 Q And to the best of your knowledge, was there
14 A No. If Ididn't have the GFM, I couldn't 14  ever a DAR deviation issued? ;
15 possibly meet the schedule at all. 15 A No.
16 Q So in essence you're saying that -- are you 16 Q So that somehow they forgot about that? Is
17 saying that the Governtent never allowed you to meet that (17  that right?
18  schedule? 18 A Yes. They forgot about it and just decided to
19 A Right. I'm saying they never allowed us to 19 payit. .
20 meet the schedule. 20 Q Okay. Let's go on to the next thing that you
21 Q And again, what was the reason? 21 got in this modification. I believe the next thing is -- ‘
22 A A variety of things that the Government started 22 let me see if I can find it here. Oh, it's still in two. "
23 1o fall short on povernment furnished material that 21 But it's buried in there but I'd like to call it to your
24 caused me to fall short. The Government started falling 24 attention.
25 short on -- continued, 1 should say, deducting progress 25 Look at the first sentence, please. Look what
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.1 it says there. 1 either do this or you're going to hit the ground. So you
2 A Right. 2 have - I had a run away system on my hands.
3 Q How did you regard that commitment? 3 Q When were these items of consideration given to
4 A 1 regarded that all the invoices that we had 4 the Government? Do you recall the time frame?
"5 which is invoices for deliveries is DD250s that had been 5 A They say in Mod 18 and Mod 11 and that was done
6 submitted by us that Lishman for some reason was holding | 6 --
"7 up, would be paid pursuant to the payment's clause of the 7 Q Tell me what time,
.8 Defense acquisition regulation which is the DAR. 8 A One of them was done in June of '85, in order
‘9 Q In fact, Mr, Thomas, did the Government fulfill 9 to get the, T guess, the extension on the GFM - the
io its obligations under that commitment? 10 plant. And then the other one was on November of '85,
11 A No. 11 for some reason. ‘
12 Q And again, why not? 12 Q So these were for delivery extensions? I take
13 A They didn't pay us. I mean. They kept holding 13 it
14 back the money. He kept holding DD250s that should have |14 A Yes. Ibelieve they were. Right.
15 been paid based on us shipping them. And they was — 15 Q Is that correct?
16 Q What did these DD250 represent again? 16 A Right.
17 A Invoices for actually delivered and accepted 17 Q Okay. Let me ask you this. The implication
18 product. 18 here is they're giving you back $200,000. Is that the
9 Q Was any reason ever given to you for the 19 case?
20  withholding of these -- of the monies here these? 20 A That's what it looks like.
21 A No. There was no-reason. 21 Q Yes. [s it really the case?
22 Q Approximately how much are we talking about 22 A No. I mean. They shouldn't of taken it from
23 here? ' 23 me in the first case. :
24 A Well, on our books and records, now here where, 24 Q No. No. Forget it. Forgetting that. Are they
25 again, I think everybody -- 25 giving you $200,000 in cash here back?
' Page 667 Page 669
"1 Q Simple question, Mr. Thomas. I think it is. 1 A No. They're not.
2 How much? They're on the invoices. 2 Q Well, why not? What they giving you here?
3 A It's about -- at this point, it's about a 3 A They're just increasing the contract price back
‘4 milljon five. ‘ 4 to 17 million.
5 Q Thank you. 5 Q Well, arc they increasing the unit price then
‘6 A Being withheld, 6 to getthere?
7 Q Let's sce what else they gave us here. Oh, 7 A Well, the unit price stayed the same. Still
8 look at number 4. You'd made mention, I helieve, of one B Q Unit price stayed the same. So -
.9 of these considerations earlier in your testimony when 9 A It's still $27 a case.
{0 Mr. Luchansky was questioning you. What about these 10 Q Oh, they never bothered to change it?
11 considerations? How do you regard that? You gave them {11 A No. They never changed the price - unit
12 back $200,000 in consideration. How do you regard that? |12 price.
13 A Well, they gave it back to me. In other 13 Q So you never did receive the money back, did
14 words, when they was giving me back the 200,000 it was 14 you?
15 acknowledged by them that I shouldn't have to pay the 13 A No. I never got it. I never received - |
16 200,000 in the place. 16 received it only in the terms of a -- to balance out the
17 Q Well, maybe. Let me ask you this. Why did 17 contract back to 17 million.
18 they take it away in the first place? Why did you give 18 Q Allright. Let's now lock at the other side of
19 it to them in the first place? 19 this ledger that I mentioned to you. What did you give
20 A I gave it to them in the first place in order 20 up in return for all of this? Well, let's go back to
21 to get the modification signed so that we can go on to 21 what I had mentioned before. And that is back to page 2
22 contintie the contract and not keep falling behind because 22 of 4. One small "b" in parentheses. Take us through
23 I had a marching army here. 1 got, I mean, I got costs 23 that. Yes?
24 running at me that there's nothing I could do ahout it 24 A There's on other consideration that 1 saw in
25 It'slike being in an airplane and either you -- you 25 paragraph two.
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I Q I'msorry. 1 put us in the hole in the first place.
2 A Besides the — when we signed this that the 2 @ Did you believe that we had Iepitimate defenses
3 DD250s was going to be paid. In paragraph two, if you go 3 to attack that default termination?
4 down a little further. It says that the ACO would be - 4 A Absolutely. I mean, it clearly says that if
5 "That payments shall be pursuant to the payments and 5 the Government caused a delay. or caused a cost overrun
6 progress payment clauses of the contract and the defense 6 they shall - and that's another one that they said -- [
7 acquisition regulations.”" We wanted that hecause we 7 was pointed to by Neal, they shg]l adjust the contract
8 wanted to make sure that Marvin Liebman after this time 8 price and/or delivery schedule. Now they caused all of
9 did not make up his own rules as to when progress 9 this, But every time I Weht to get my due, they turned
10 payments was going to be paid, deducting payments -- 10 around and forced me to give them money when it was their
11 doing this. He's doing all kinds of things. 1 wanted it 11 fault. '
12 to be done in accordance with that clause because he had i2 Q Did, in fact, was not a complaint at one time
13 nat done it according to that clause in the past. He'd 13 filed with the Board with respect to this -- to these
14 made up his own rules. 14 appeals? g
15 So by putting that in there we'd hope that the 15 A What happened was -- Yps.
16 invoices, DD250s would be paid in a timely manner. 16 Q No. No. Iasked youa question.
17 Invoices is going -- T mean, progress payments are going 17 A Yes. .
18 to be paid in a timely manner. And we're going to get 18 Q Thank you, Would you kindly refer to Rule 4,
19 over this by accepting this $522,000 of which is 311,000 19 124,
2G6 == 399,000. So we should be -- once this thing is 20 A Yes.
21 signed, there should be no more progress payment 21 Q Okay. 1will allow you to explain the
22 problems. 22 circumstances. I'm not trying to hold you back but I
23 Q That was your perception? 23 just want to make & point first about what was in the
24 A Yes. We're going to fix all the problems or 24 complaint. If you don't mind. '
25 whatever his problem was with the way the PCO had done 25 A Fine. '
Page 671 Page 673
1 this that impacted the progress payment clause, We are 1 Q You just testified that you had valid -- that ‘
2 now home free. I can be treated just like everybody 2 you believe you had valid defenses, perhaps 1 could
3 else. So I'm going to get my progress payments and there 3 refresh your memory by calling your attention to maybe a
4 isn't going to be no more problems. 4 couple of paragraphs in this complaint that so alleged.
5 Q But really, in reality, was not the contract -- 5 For example, if you would look at paragraph 15, for ‘
6 did not these clauses already -~ were they not already in 6 example.
7 the contract? 7 A Right. ) , :
8 A Yes. They were in the contract but they 8 Q Is that not state what you believed to be
9 weren't being followed. He made up his own rules. 9 legitimate defense to having those umits defaulted?
16 Q So in reality, from a contract point of view. 10 A Absolutely. That's a very valid defense.
11 You were not really not getting any more than was in the 11  Absolately.
12 contract? 12 Q 1 call you also -- your attention to number 20.
13 A No, Twasn't. That's right 13 A All right.
14 Q Now, let's go back to the other side. Look at 14 Q Isthat a valid statement? !
15  one small "b." 15 A Yes. Itis. That's another one.
16 A Yes. 16 Q And I don't want to belabor the point, but just
17 JUDGE JAMES: What's your question? 17 one more. Take a look at number 21.
18 BY MR. STEIGER: 18 A Absolutely.
19 Q My question is, do you recall the appeal that i9 Q Okay. Now, we filed the Notice of Appeal. Is
20  is being referred to here? 20 that correct? '
21 A Yes. | remember the appeal. 21 A Yes, ,
22 Q And again, you took an appeal as to what? 22 Q Did we within the reasonsble time required by
23 A As to the improper way they terminated the case 23 the Board's rules which, I believe, is 30 days? Did we
24 as we felt for default by not giving us an equitable 24 file a complaint at that time?
25 adjustment or giving consideration for the causes that 25 A Yes.
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. Q We did? 1 Q No. We're going now to paragraph five.
2 A We tried to. 2 A On -- which document?
3 Q We tried to? 3 Q The modification itself. The modification
4 A Yes. Wefiled it - 4 iiself. The last paragraph.
5 Q No. No. I meant after the initial -- the 5 A Number 57
6 first time we filed our Notice of Appeal. Think a 6 Q Yes.
7 minute, 7 A Okay.
i8 A Okay. 8 Q As you understood this provision, what was it
is Q Did we file a complaint at that time? 9 that yon wers giving up here?
1o A No. Idon't think so. 10 A We're giving up our claim.
11 Q When did we file the complaint? 11 Q For how much at that time? The restated
12 A We filed the complaint after I got Ray Kiasa's 12  amouni, remember.
13 letters that did not confirm my letter of understanding 13 A 1think it's 3.4 million doliars,
{4 with them and I immediately asked Lambert what was going |14 Q Okay. So you say - let's go on to one more
15 on. Because I didn't like the tone of Mr. Kiasa's letter 15 thing here. What about the gnaranteed loan? Ges, the
16 so I picked up the phone and called Neal Rodenberg. And (16 Government honored its commitment fo process a guaranteed
17 says, "It looks like these people are not going to honor 17 loan,
18  this deal. Then I don't want to honor my side of the 18 A No. They did not.
i9 - ‘deal. So what you need to do is let's continue and 19 Q Well, as distinetly as possible could you tell
20 notify the Government that we are --you know, we want to |20 us why you arrive at that conclusion?
21 continue with the appeal process.” 21 A Randy Gross, fram Bankers, marched ahead on
iz Q And is that essentially what is encompassed in 22 these understandings and put together a guaranteed loan
33 . the language of the cover letter which precedes the 23 request and filed it according to our agreement with
24 complaint sent to ~ well, actually this one is gone off 24  Frank Bankoff and in my memorandum as accepted by him and
25 to the chief trial attorney.” But as far as what it says 25 did, in fact, send off the application to the Federal
: Page 675 Page 677
1 in there, is that your understanding of why the complaint 1 Reserve for a guaranteed loan.
-2 was filed at that time. 2 The Federal Reserve contacted Frank Bankoff and
1.3 A Right. [ notified him that they had failed to 3 said that they wanted to contact the right person to work
4 fully implement the understanding surrounding Mod 25. 4  this out. And they started the process. Frank Bankoff
5 Q Okay. But just -~ let's make sure we don't 5 referred them, I guess, to Ray Kiasa or Carl Kabizman or
i6 mislead anybody. What happened here? Do you recall what | 6 somebody who then told them to -- words to the effect
‘7 happened to the matter? 7 that, "No. We're not going to do that." And there's
-8 A Yes. What happened was that DPSC lawyers ran 8 documentation where Frank Bankoff got back to them on
‘9 qver to the Armed Services Board of Contract Appeals and | 9 July 7 that says, "Was told by Carl Kabayman that no
10 slapped Mod 25 on the table to let them know that it was 10  authorization exists." I said, "My god. if no
11 settled And what we -- and the Board was mislead as to 11  authorization exist, why did they -~ a month earlier
12 -- ‘ 12 accept my understanding of the cover letter if they
13 Q Just tell us what happened. 13 couldn't process anything?"
14 A Okay, And as a result of that filing by DPSC 14 Q Now, you said a lot of things here. Fine. But
15 telling them, "It's settled. It's settled.” The Board 15 et us first ask. How do you know alf this?
16 says, "Okay." It's dropped. Now, of course, my side 16 A We got the records from the Federal Reserve to
17 didn't say it was settled. We was trying to tell the 17 analyze what went on. And in getting the Federal Reserve
18 Board it's not settled. 18 records there's a complete Bate stamped set of documents
19 Q But in the last analysis the Board dismissed 19 that take us from start to finish of their involvement.
20 the action, Am I correct? 20 And how -- what they were told in their interviews with
21 A Yes. The Board dismissed the action and didn't 21 Liebman, Fraok Bankoff, Carl Kabazman, and everybody else
22 accept the complaint and I was stuck, 22 up and down the table of wham -- and bow they reneged on
23 Q Okay. Now, let's go on to the next thing that 23 the deal. To me they were — it showed a pattern that
24 you gave up. Number 2, paragraph two. I'm sorry. 24  they did not intend to honor the deal and process the
25 A This is M-23, again? 25 loan.
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1 Q Are the documents, this history you refer to, 1 headquarters that put us in a catch 22.
2 are they in the file in this case? 2 Q Another catch 22.
3 A Yes. 1 went and I got them and I popped them 3 A Put Randy in a catch 22 by saying something to
4 inthere. They're in the file. 4 the fact of, have the bank ask DLA to -- if they're going
5 Q Now, let's talk about what you knew or 5 to do this or something. And g'gt something from DLA.
6 believed. 6 Q Do you believe that the Government ever
7 A All right. 7 intended to process a guaranteed loan?
B Q What was your understanding of the process 8 A At this point, no. Absolutely, not. They had
9 required for -- to get this guaranteed loan? 9 no intentions of giving us a guaranteed loan. That Frank
10 A One, we would have to have a bank willing to 10 Bankoff should of rejected my cover letter that talied
11 make aloan. That's number one. If the bank was willing |11 ebouta guaranteed loan back in Mod 25. Instead he
12 to make a loan, then and the applicant was not 12 accepted it. I was led to believe that this was the
13 economically strong but that the applicant was needed for 13 process. My bank was led to believe that we were going °
14 the interest of national defense then a guaranteed loan 14 to be getting this guaranteed loan processed on their
15 coutd be processed. What we needed was Frank Bankoff to |15 behalf. It never went anywhe.r;
16 echo to the Federal Reserve what the Secretary of Defense |16 Q Se it is your contention than that the 5
17 had included in the determination and findings that, "It 17 Government never took the steps necessary to process the
18 is in the interest of national defense that Freedom be 18 loan. )
19 given contracts to help with mobilization." And all 19 A Right. They never took the steps.
20 Frank Bankoff has to say is, "Yes. Freedom is in the 20 Q Thank you. Now, going back to all this. If we
21  interest of national defense needed.” 21 than look at this modification as a whole. Modification
22 So that's one of the things that had to be 22 25. What again is it that you gave up? The big thing
23 established. And now -- it should of been very easy for 23 that you gave up?
24 him. He could have just given them Wade's determination. |24 A The big thing that I gave up was my cleim for
25 He didn't have to do anything. There's already a D & F 25 costs in excess of the contract price.
, Page 679 : Page 681
1 from the Secretary of Defense's office. That said I was 1 Q And how much was that?
2 needed. 2 A It was 3.4 million dollars of which I was
3 Q So you believe that by virtue of the D & F 3 settling for 2.7 million dollars. By virtual ~-
4 setting up the MRE situation it was, obviously, in the 4 Q By virtual --
5 national defense. 5 A -- Of a guaranteed loan,
& A Abgolutely. Imean, He didn't have to make 6 Q But anyway, that's what you gave up. :{J
7 any independent determination. I mean, if he was going 7 A Right, '
8 to make an independent determination saying I'm not, then | 8 Q What did you get in return?
9 he's just countermanded the Office of Secretary of 9 A Nothing.
10 Defense. 10 Q Thank you. ) i
1 Q Whether or not you were fully aware of exactly 11 MR. STEIGER: With your indulgence, your Honor, :
12 what he h‘lad to do, you were under the impression, | take 12 may I ask for another few minutes. Thank you. :
13 it, from what you're saying that it was the agency that 13 (Off the record.) : *
14 made the determination essentially to loan you the money? |14 JUDGE JAMES: Let's go back on the record.
15 A No. The one who's made the -- the one to loan 15 BY MR. STEIGER:
16 me the money is Randy Gross, the bank. They're the ones |15 Q I'd like to go back for just a minute to
17 that have process it -- 17 something a little earlier because I read in my notes and
|18 Q I meant the guaranteed loan, 18 there was a disconnect.
19 A Right. I'm sorry. Okay. 19 I remember when I asked you going back to Mod
20 Q 1 didn't mean loan the money. I meant that the 20 20 and the inahility to meet that delivery schedule
21  agency actually was the one to determine ultimately 21 hecause of government actions. You said there two
22 whether the guaranteed loan would be issued. 22 reasons and you mentioned one was the G -- the crm. If
23 A Right. 23 you recall. I'm talking about Mod 20, now.
24 Q And was the loan ever issued? 24 A Okay. Right,
25 A No. It was stopped by comments by DLA 25 Q You said there were two and I believe you \
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;1 mentioned something about testing of some kind. Some 1 to the guaranteed loan did you have any reason 1o believe
{2 kind of -- something that affected production. Do you - 2 that the Government would not be processing the

3 A Oh, yes. That's when the Zyglo testing and the 3 guaranteed loan?

‘4 ' ‘medical hold problems came and impacted us. There wasa | 4 A No. They said they would process it in there

'5  series of -- in March -- in March and April that 5 even though the letter was -

.6 automatic - that shut down our plant as a result of 6 Q Please answer the question. Thank you.

% micro holes that was found in Star Foods' processing 7 A Allright

ig plant in Texas that was allowed to be shipped out to all 8 Q Did you have any reason to believe that the

‘9 of the assembly plants during this period. And even 9 Government would not reinstate the 114,758 cases at that
io though Star Foods was say -- one of my subcontractors, he (10 time?

11 was also a government --'he was also a GFM contractor. 11 A No.

12 And but for these delays, I would not have been in this 12 Q Did you -- did you continue work after

13 time frame to be impacted by Star Foods' over production |13 Modification 25 was signed?

14 and things that caused it. i4 A Yes.

i5 So we got caught up with Frank Bankoff trying 15 Q What were you doing?

16 to impose on us inspection criteria that wasn't in our 16 A We was -- we was again gearing up with

17 contract and we didn't -- we couldn't understand what he 17 everything we had to meet those delivery schedules and
18 . was doing. And he needed to have done a change or a - 18 that's what we were doing.

19 -there was a change going in like a constructive change or 19 Q Were you, in fact, delivering?

20 something. To incorporate the delays that was imposed on |20 A Yes. We was delivering. We was in delivery

21 us by the AVI, the Health Services Command, ordering all 21 mode.

22 plants to stop so that they could get a handle on this 22 Q Now, there came a time in July that you

23 outbreak of what they called miicro holes and bacteria 23 received a Cure Notice. I'll refer you to Rule 4,

24 growing in plant -- in the food. That affected the 24 document 134,

25 mobilization base of the United States. 25 A Rule 4, document 134,

: ‘ Page 683 Page 685
1 JUDGE IaMES: Well, Mr. Thomas, when you say 1 Q Right. In this Cure Notice, what is the

2 March and April, should the Board understand that means 2  Government claiming that needs curing? Just roughly
'3 year 19857 Or 1986 or what year? 3 speaking. What is the Government asking you to cure
4 THE WITNESS: Yes. That's March and April of 4 here?

:5 1986. Right. And that's during the time frame when I 5 A 1 think the delivery schedule. I guess.

i6 had just agreed with them that I would be able to meet 6 Q Right. T call your attention to the second

7 the production requirements for this contract. And they 7 paragraph and the last sentence. What does that say?
'8  gave absolutely no credit or weight to what they did to 8 A Some -- form 3757

9 s as aresult of forcing us to stop production and than 9 Q No. No. No. The second paragraph beginning
10 do all these inspection that had nothing to do with us. 10 with, "Under the terms of . . ."

11 It wasn't even a part of our contract, So that created a 11 A Oh, I see it,

12 problem but we were still running and Mr. Bankoff was 12 Q See that last sentence? It refers to what

13 supposed to give us some sort of equitable adjustment for 13 delivery increment?

14 that. But we never did. We were so far behind all the 14 A The 1 July to 31 July delivery increment is

15 time that we thought we would hiave put this equitable -- 15 doubtful.

16 adjustment claim in but, unfortunately, before the 16 Q Let me ask you this. Was there a reason why

17 contract ended but, unfortunately, with the way the 17 that July increment was in jeopardy?

18 contract was terminated and Freedom was defaulted and 18 A Yes. Ibelieve we was out of GEM, jellies or

19 they strangled me for money. [ had to layoff the people 19 cream sub -- we were out of some form of GFM at the time,
20 before we had an opportunity to show the Government the {20 Q Are you saying the Government had not delivered
21  errors of their ways, 21 the required GFM?

22 JUDGE JAMES: Thank you. 22 A Right, That's part of the problem.

23 BY MR. STEIGER: 23 Q What do you mean part?

24 Q After modification 25 was signed, you had Mr. 24 A That was the problem. We had no GFM and we
25 Kiasa's letter coming shortly thereafter but with respect 25 were shut down.
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1 Q Okay. Did you respond to that letter? 1 given change in an item would do to the bulkiness of that
2 A Yes. We did. 2 package.
3 Q Okay. May I refer you to F-1447 3 Q Now, as you get into productton and you 're
4 A Yes, 4 moving along. It's now July, August, we 'fe moving into
5 Q Does that Jetter explain why you were going to 5 the latter part of 1986, the fall. “Are you producing the
6 have problems with the July shipment? 6 units? Are you working?
7 A Yes 7 A Yes. We're up and runnmg and we're moving.
8 Q [ refer you to page 3 of that letter, number 2. 8 Racing ahead.
9 A Right. 9 Q Are you still having trouble with your progress
10 MS. HALLAM: What tab is this again, I'm sorry? 10 payments?
11 I thought you said 144. 11 A Absolutely. The progress payments after Mod
12 MR. STEIGER: The tab is, tab F-144. 12 25, we thought that we was going to have that solution
13 BY MR. STEIGER: 13 fixed and we also thought we was also going to get the
14 Q Now ultimately how was that resolved? Said you 14 DD250s paid on time and neither one was being paid again.
15  was shut down, right? How was it resolved? 15 He kept reducing. Using a loss formula. Taking money
16 A It was resolved by the Government getting us 16 out, I was being micro managed. The contract that I
17 some jellies, 17 thought that I had the right to use my discretion to
18 O Getting you the jellies. 18 manage this contract, eke out some profits on, I was
1% A Right. We were shut down for seven days. Loss 19 being micro managed through the progress payment review
20 of production for no jellies. 20 of what I was doing. And if they didn't like what I was
21 Q Let me ask you a question about GFM and 21 doing, they would either withhold the money, pull it
22 lateness in GFM. Can you equate a day of lateness in GFM 22 back, do this, and that had a profound effect on me.
23 with a production delivery day? 23 Q Now, you remember our old friend L-4, don't
24 A No. 24 you?
25 Q Is it one for one? 25 A Yes. That's right,
. Page 687 Page 689
1 A No. Semetimes it takes more days to come back 1 Q Now, you testified after looking at L-4 you ‘
2 up to speed. So once you gear down, you can gear down 2 said that L-4 -- did you not say that 1-4 was subject to
3 quickly but you can't come -- you can't work back up as 3 being increased if you did something.
4 fast. You just don't hit the bottom and light pops -- 4 A Right,
5 Q Right. It's not -- 5 Q And what was that?
6 A -- I mean, production -- 6 A We have to give the PCO cash flow showing that
7 Q -- Simply by replacing a GFM doesn't 7 we needed the money. If we needed it, we would get it.
§ mnecessarily restore the schedule or anything like that. 8 Q So here you are, you're delivering, vou're
9 A No. You would have to have a -- some history 9 producing, you're delivering, you're asking for increases
10 of how fast you yourself can gear up and the people and 10 in L-4. Is that correct?
11 the things that causes you to shut down. 11 A We asked for increases and they're being
12 Q Now, if the Government should replace GFM - 12 denied.
13 one type of GEM that you believed you were getting as 11 Q And you are providing the necessary
14 called for in the configuration with another one, would 14 information? -
15 that have some impact on production time? 15 A Right.
16 A Itcould. Yes. If they -- you have to 16 Q And they're being -- what you say?
17 understand that case is a tight fit case. If they give 17 A Denied.
18 us the wrong type of component to replace a lighter 18 Q Thank you. T call your attention to
19 compenent and you have -~ that component is bigger than 19 modification, Rule 4, 44, I believe it is. Looking for
20 that case may not fit. We have to re-engineer or retum 20 Modification 28. No.
2]  certain items to package it a different way. And we've 21 TUDGE JAMES: Rule 4, tab 447
22 had that problem -- we had that problem where the bag -- 22 MR. STEIGER: Okay. Maybe 144,
23 the case was too fat because of the components that were 23 THE WITNESS: We was just at 144,
24 put in there as a result of substitutions. So we had to 24 MR. STEIGER: Pardon?
25 come to understand how to really substitute and what a 25 THEE WITNESS: Ithought we was just at 144,
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1 BY MR. STEIGER: 1 A Tt purported to raise the ceiling and what it
'2 Q This is Rule 4. Yes. Rule 4. 2 was doing was tying progress payments t0 deliveries.
3 A Okay. 3 That's what this did.
4 Q Tab 144. 4 © T thought our progress payment clause was based
5 A Ihave it. 5 on incurred cost?
6 @ You have - it would just take a moment to look | 6 A We did, too.
.7 at that schedule. 7 Q Let me ask you this. It did, in fact, increase
8 A Okay. § the "ceiling" as you put it?
9 Q Do you remember why this modification came to | 5 A Itdid
10 be or why it was issued? 10 Q It did. Now, at that time how important was it
11 A Not really. ) 11  for you to get that ceiling increased?
12 Q Okay. That's a good answer. So let's take a 12 A This was a false ceiling. It was very
13 look at it. Does this contract -- is this modification, 13 important for me to get it increased. But this became a
14 do anything with respect to delivery? 14 false ceiling because Frank Bankoff refused to accept or
15 A It amended the delivery schedule. 15 understand the impact on the ceiling that the 82.6 --
16 Q If you look at the -- let's see we have several 16 that the 95 percent progress payment that they was
17 "Whereas provisions to . . ." that being on the first 17 extracting from us or the liguidation rate had on cash
ig page. Then we have a third one. Fourth one. On that |18 flow. They was taking money back from us too fast. And
19 -next page, 2 of 3 beginning with, "Whereas contract is 119 at the same time that we was incurring the cost they add
3¢ delinquency . . ." 20 the ceiling on me. So I couldn't get money from them.
21 A Right, 21 So they blocked me from getting the money that I needed
22 O It refers to a late delinquency due to the -- 1 22 to make progress and then they started to rip the money
23 don't want to read it but what are they talking about? |23 away from me so fast it was like taking my air away from
24 A The lack of government furnished material, 24 me, It took the breath right away from us.
25 jellies for eight production days. 25 Q But notwithstanding the fact that it didn't do
“ Page 691 Page 693
1 Q There's also some other language in here, 1 1 the job the way you want -- the way you needed it to. 1t
2 .guess we should deal with it. What do you mean -~ what 2 did even in its own right give you some eXira money at
.3 do you think they meant by partially? Excuse me. Was 3 the time?
‘4 there any other -- was there any other thing here that 4 A Very little. Not enough.
5 you were aware of? What do they mean by partially? Do 5 0 But did you give you the extra? Some extra
6 you know? 6 money?
7 A No. Not really. 7 A A little, yes.
8 Q But you were never told or had any reason to 8 Q And did you need it?
9 helieve that it was other than the GPM jellies that were 9 A Yes, Wedid
10 delivered late. 10 Q Why? At that time? What was happening at that
11 A Right. 11 time that you had to have their money or needed that
12 Q And certainly there was no indication in here 12 money? Do you remember?
13 of any other reasons specifically. 13 A We needed it to make the payments to everyone
P4 A Right. 14 so that we can continue the rapid progress that we were
15 Q That -- that you could be aware of, is there? 15 doing. We was knocking out cases to them so fast after
16 A No. 16 Mod 25 that they reduced their exposure from say - about
17 Q Now, so there is a delivery schedule week. 17 7 millioa dollars at Mod 25, I think that was their
18 There is something -- come down a little bit and look at 18 exposure. All the way down to 1.6 when they abandoned
19 “c." Small "c." 15 the contract in October. And had they not abandoned the
20 A Yes. 20 contract or Liebman had not stopped in October, it only
21 Q Now, does this not refer to L -- the L-4 21 took another 50,000 cases, that if I had delivered
22 concept? 22 another 50,000 cases they would have got their whole
23 A Yes. It does, 23 million six back. There would have been no "owning the
24 Q And what does this - what did this purport to 24 Government any money."
25 do? 25 Q If they had allowed you --
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1 A Keep -- just deliver another 50,000 cases. 1 Q Yet, you — and you went to the Contracting :
2 They would have liquidated all the progress payments. So 2 Officer. You pleaded your case. Did he ever give you
3 it - would have taken. 3 any reason why you were not entitied to monetary relief?
4 Q Look at this. Let's take a look at this 4 A No. It's just that he's not doing it. Period.
5 progress payment limitation schedule. The third one dovm 5 ] can't make him do it. I.cannot male that man sitting
6 says that if -- refers to 490,000 cases and the ceiling 6 over there do anything.
7 would be 15 million if you had completed and accepted 7 Q Now, I go back to my oﬁginﬂ question. Why
8 that you'd be allowed to bill the progress payments. Did 8 did you sign the modification then?
9 you, in fact, deliver -- produce and deliver 490,000 o A We needed the increase on the ceiling. We
10 cases? 10 needed money. If we didn't sién a modification, we
11 A We certainly did. 11 wasn't getting this. And then the problem is that we're
12 Q Did the Government ever increase the progress 12 telling him that this modification is -- the whole L
13 payment schedule from what was sct forth in here? 13 concept here's wrong because it should be basad on cost. -
14 A When we delivered the 490, they didn't give us 14 And this is in violation of the progress payment clause.
15 the money to back it up. 15 Q Okay. But back go back'to what you said. If
16 Q That's what -- 16 you didn't sign -- I'm not sure T heard you. Sorry, your ¢
17 A When we met this ~ this target that they 17 Honor. ’ ‘
18 forced us into we gave them that and then we held our 18 Again let's go back to what you said. If you
19 hand out for money. And they didn't give us the money. 19 hadn't signed this modification}‘ what?
20 Liebman continues to hold back owr progress payments, He |20 A Our plant would have shut down so fast because
21 never paid the bD250s. So [ -~ we was stuck. Every time 21  we wouldn't have money. Weneed money to stay afloat.
22 we turned around we were trying to wiggle and squirm to 22 To pay for things. And without the money we can't go.
23 stay alive. 23 And that was one of the reasons this cortract has been in
24 Q. Okay. Now, do you recall -- Well, let me ask 24  a delinquent mode is because the Government has never put
25 vyou this first. It's another provision in here that 25 the cash on the table the proper way as called for in our
_ Page 695 Page 697
1 needs some kind of explanation. And that is that ~ 1 business plan with them. *And the cash flows -- the cash . '
2 that's the small "b." Maybe you can help us out. You 2 never flowed, It's like, fuel never getting to the
3 signed away a claim -- a monetary claim, for government 1 engine or the airplane that you're flying in. And if no
4 fumished material, failure to provide GPM jellies. 4 fuel gets to that engine, you can rest assure you're
5 A Right. 5 jeopardized up there and you'r going to come crashing
6 Q During this period. 6 down.
7 A Right. 7 ¢ Okay. Now, let's go to the progress payment
8 Q Did you not believe you were entitled to some 8 submission that you made in connection with your new
9 monetary relief? o found riches in this modification. And I refer again
i0 A Of course, we did. But if Frank Bankoff, the 10 going back to government's prepared summary of progress
11 Pco, was saying he's not going to give us any 11 payments -- what did we say it was? G-95, Let's iake a
12 congideration, It's like I'm trying to talk to him and 12 look at progress payment number 21.
13 he's walking away. What are you going to do? I need to 13 A Progress payment number?
14 get this contract - Fine. I got to keep this thing 14 Q Twenty-one.
15 moving. And without -- and every time Frank did 15 A Twenty-one. Right.
16 something or not did something, Marvin Liebman froze. In |16 Q I take it -- now you stop me -- you -- let me
17 other words, Marvin tied his actions to Frank. Tt wasn't 17 ask you This modification -- this progress payment was
18 evident that T could get my money on this side and then 18  submitted because you knew that you had some increase in
19 bark at Frank. 19 the propress payment's ceiling -~ this now -- this
20 Q Well, let's step back. You accepted & 20 progress payment comes in and you -- based on this you
2! medification ~- 21 expected a payment because you knew you had your ceiling
22 A ldid 22 increased: Is that right?
23 Q -- Waving certain things here. You believed 23 A Well, we had a false ceiling. We didn't agree
24 you were entitled to monetary relief. 24  with the ceiling.
25 A Of course, I was, 25 Q Come on. Answer my question. Please.
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B A Yes. | attention to a couple of things in the mod. First of
2 Q Okay. Now, what's the amount requested? 2 all, if we look at "C." paragraph "C," I think. I'd like
T!B A We requested 2.3 million dollars. 3 you to take a look at ~- that's page 2 of 3.
14 Q And what's the amount that they agreed to pay 4 A Right. Yes.
;5 you? Notice 1 didn't say "paid." I said, "agreed to pay 5 Q Well, it would appear to me - would you think
6 you" 6 that means perhaps one reason not to sign this
;,7 A Seven hundred and twenty-one. That's -- 7 modification?
‘8 Q That's right. 8 A Absolutely,
"9 A Seven hundred and twenty-one thousand dollars. 9 Q And by the way, docs not subparagraph "C" refer
10 Q Okay. So as a result of this modification and 10 to cntitlements that you mentioned just a few minutes ago
11 this increase, you submitted a progress payment request 11 concerning Zyglo testing?
i2  and some $720,000 worth of monies was agreed to be to 12 A Yes.
13 you. 13 Q Just as in the side,
14 A Right. 14 A Right,
15 Q Now, I'm not -- you're not -- you're not saying 15 Q But that's really not what I'm zeroing on. And
i6 that you agreed with that amount? 16 again, you told them you didn't want to sigm it.
17 A No. 17 A Right,
18 Q But at least you expected it. Was it important 18 Q Well, again, I ask you. Why did you sign it?
19 for you to get that particular amount? 19 A Because I would -~ Liebman says he's not going
20 A That's - Yes, That's the amount they claim 20 to pay me any moncy until I sign this modification.
21 they can give me. 21 Q Any money meaning what money?
22 Q [know. But was it -- was even that amount 22 A For any progress payments. I need that
23 important to you? 23 $700,000 to stay - so that everything wouldn't fall
24 A Yes. It was. Any amount of air or fuel you 24 apart on me again. And he said that the PCO told him to
25 can get to keep afloat a little Jonger, you have to take 25 doit.
Page 699 Page 701
it 1 © You mean to il me that Liebman did not pay
2 Q So I call your attention now to the very next 2 the 700,000 from Mod 28?7 Until you sign this?
3 modification in this contract. Modification 29 which 3 A That's right. That's ahsolutely right, We had
4 appears in Rule 4, 159. 4 made the mile stone of giving them the 490,000 which we
5 A QOkay. 5 said was imposed on us since it should have been based on
16 Q You don't see it? 6 cost. We did it anyway. We got to that point and then
7 A Thave it 7 they say, "Okay. Now you're at this point. You do this
8 Q Yes. Rule 4, 159. Do we all have it? § money. Here's the carrot. Now before I give it to you
9 A Yes. 9 sign the modification.”
10 Q Modification 29. 10 Q Well, we saw from the progress payment summary
11 A Mod, right. 11 prepared by the Government that you -- that it was
12 Q This modification was presented to you for 12 approved payment for you. Right? The 721,000, Yet, you
13 signature? 13 say that he did not want to release that money until you
14 A Right. 14 signed it.
15 Q Did you tell the Government that you didn't 15 A Right.
16 want to sign this modification? 16 Q This modification. Did he teli you that?
17 A Yes. 17 A That's what Marvin Liebmen said. I had to sign
18 Q Did you make it clear to them that you had no 18 the mod first. After I signed -- when I sign the mod, he
19 intent of signing this modification? 19 will then release the money. And he did. I mean, as
20 A Yes. 20 soon as I signed the mod, I think we got the money the
21 Q And what was wrong with this modification that |21 next day or something.
22 you didn't want to sign it? 22 Q Now, is your understanding -- is it your
23 A TI'm not -- I'm not seeing it here but - 23 understanding that the delays, the schedule changes set
24 Q Maybe that's a little bit -- asking is a little 24  forth in this Modification 29 -- Well, what was the
25 too much at this point. But at any rate, let me call you (25 reason for that?
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i A The reason for these schedule changes was for a 1 going to ask you about it. F-165. '
2 --let me see. I'm not sure. What is -- [ just closed 2 A One sixty-five. '
3 the book? I'm sorry. 3 JUDGE JAMES: M?
4 Q Remember what we're talking about here. Mod 4 MR. STRIGER: F. sir. F. .
5 29. Look at the time, 5 JUDGE JAMES: Oh, 8.
6 A Let me ~- what was it? One forty-four? I 6 BY MR. STEIGER:
7 think - 7 Q F-165.
8  Q That's 159. 8 A Right !
9 A Okay. 159. Okay. What's your question? 9 Q Mr. Thomas, what does ﬂﬁs document tell you?
10 Q The delivery adjustments here that appear on 10 A This says, "That upon execution of Mod 29 . .
11 the top of page 2 of 3. 11 " Frank Bankoff is telling us as he told us when we
12 A Rigit. 12 signed the mod. We're going to get monay peid from
13 Q Wait a minyte. That's the present delivery 13 Marvin Lichman. But the mod-had to be signed first. You -
14 schedule. I'm sorry. It's in "A" where the changes are 14 don't sign the mod, you get nomoney.
15 being made. 15 Q Now, what was the geneses of this $721,0007 1
16 A Right. 16 mean where did that come -- where did that entitlement
17 Q What caused the need for those changes? 17 come out of?
18 A TIbelieve. I'm not sure. Ican't --I'm 18 A It came in -- Oh, from that false ceiling of
19 blocking on it right now what that was. 19 Mod 28. We met -- we met the requirement,
20 Q Allright. That's okay. Let me try and 20 Q Thank you. Thank you. You've answered the
21 refresh your memory. Do, you recall being impeded in 21 qguestion. Thank you. Let's take another look at this i
22 your ahility to deliver during that period of time? 22 release "C." :
23 A Oh, yes, There was some more GFM outages. 23 A Oh, the same document?
24 That's right. 24 Q Yes. Same document. "C," we're still looking H
25 Q And what GFM was being -- had you not received? 25 at the modification.
Page 703 Page 705
1 A At that time, it - let me think. Was that -- 1 A Give me that number again. I closed it.
2 either cream substitutes, maybe or it was some item that 2 Q Rule 4, 159, I'm sorry.’
3 we needed that we didn't have? 3 A One fifty-nine. T closed the book when you
4 Q So- 4 said, okay. I'm sorry. '
5 A That caused us again to be -- the GFM was a 5 Q Right. Sorry. Sorry,
6 problem. 6 A F-1597
7 Q Would you say, Mr, Thomas, that the delivery 7 Q Rule 4, 159, ‘
8 schedule increases here were sole to accommodate the late 8 A Oh, Rule 4. Okay. Okay. Which paragraph?
9 Grm? 9 Q Well, I want you to focus a little bit on this
10 A Yes. It was. I would say so. No shortages. 10 release in "C."
11 Q No other reason? 11 A Okay.
12 A No other reason, 12 Q Now, you submitted a claim of 3.4 million
13 Q Would there be any reason in the world why you 13 dollars. Is that right?
14  would sign a release that went beyond the delivery 14 A We had a claim. .
15 entitlement for the GFM? 15 Q You had and in the hope of getting valuable
16 A No. 16 consideration in Modification 25, you did, in fact, wave
17 Q Mr. Thomas, I ask you this, think about this 17 that claim. Isn't that right?
18 for a minute. Did you sign this modification under 18 A That's right. .
19 duress? 19 Q Well, T want to talk about it just for a minute
20 A Absolutely. We told them that we were going to 20 because I think I neglected to ask this. Did the
21 sign it under duress. I think there’s something where we 21 Government ever respond to ydur claim of $3.4 million?
22 said -- Pat and I wrote them a lefter saying we don't 22  Did they ever review it? To the best of your knowledge '
23 agree with this, We're going to accept it under duress. 23  and respond to it?
24 Now Pat -- 24 A No, They didn't.
25 Q I'm going to refer now to a document. I'm 25 Q Did they ever tell you in any defail that the
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1 claim was no good? 1 nobody. :

2 A No. As a matter of fact, they thought it was 2 BY MR. STEIGER:

3 good 3 Q Mr. Thomas, did -~ did Mr. Lambert ever

4 Q Why did you think that? 4 negotiate the details of your claim?

5 A Well, they quickly ushered us down there 5 A No.

6 wanting meetings with us. 6 Q Did he not, in fact, Mr. Thomas, agree fo 2

7 Q And what were they trying to do? 7 setilement that waved the claim?

8 A They wanted to ~- Well, they wanted us to 8 A Right.

9 release our claim. They -- o Q So why would there be any reason that you could
10 Q Does it appear sensible to you, Mr. Thomas, 10 think of why Mr. Lambert would, in fact, have to be well
i1 that someone wounld want to release a claim of no value? 11 versed in all the details and supporting information
12 A No. And - 12 when, in fact, he agreed to a global scttlement to wave
13 Q 1 just wanted to know if they reacted to the 13 the claim?

14 claim and what they did te it. 14 A Yes. [ guess. That's what he did.

15 A Nothing. Okay. 15 MR STEIGER: May I get an idea, your Honor,

16 Q By the way, is therc a mention of the 3.4 16 how far, how long we're going to go today?

17 million dollar claim in this release language? 17 JUDGE JAMES: Your judgement call.

18 A No. 18 MR. STEIGER: Your Honar, with your permission

ith JUDGE JAMES: Oh, Mr. Thomas, you're leaving me 19 we would like to adjourn or have you adjourn until

20 ina quendary. Earlier this afternoon you testified that 20 tomorrow morning. Perhaps we could meet earlier

21 at your ihstruction your man Lambert went and negotiated |21  tomorrow?

29 @ settlement of that claim for about 3.1 million. 22 JUDGE JAMES: If you complete the direct

23 THE WITNESS: ‘Three point four. 23 examination in a few minutes, I'd say go, for it

24 JUDGE JAMES: Now you're telling me, "Gee, they 24 MR STEIGER: No. [ cannat.

25 didn't even look at it and nothing happened.”" Now, which 125 JUDGE JAMES: All right. Then let's go off the
Page 707 Page 709

1 am I to believe? 1 rtecord.

2 THE WITNESS: Well, they never dealt with me or 2 (Whereupon, at 5:30 p.m., the hearing was

3 my -- In other words, to talk about the content of the 3 recessed.)

"4 claim they usually send up to DCAA to look at your books, 4

5 records, and see what was cost and none of that happened. 5
‘6 They didn't do anything on that. They didn't -- when I 6
7 putin - 7

8 JUDGE JAMES: Did they deal with your 8

9 desipnated representative; Lambert? 9
10 THE WITNESS: Yes. They was dealing with him 10

1 and at the DLA level but what I'm saying is no one ever 11
12 came to actually see the supporting documentation behind 12
13 it 13
14 JUDGE JAMES: Did Lambert have this supporiing 14
15 documentation behind it? 15
16 THE WITNESS: No. He just had the claim and 16
17 what we said. Everything elsc and what caused it was at 17
18 the plant. . 18
19 JUDGE JAMES: So you're telling me then that 19
20 Lambert negotiated a settlement of it with DLA 20
21 headquarters, at Washington somewhere, without any kind |21
22 of backup or substantiation. 22
23 THE WITNESS: Other than just the narrative 23
24 that's included. So if they wanted to come and measure 24
25 and actually see -- nobody ever came. The DCAA or 25
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