i

FREEDOM NY Condenselt™ -—D‘Q\J i Tuesday, May 23, 2(
1 . Page 1108 Page 11
H BEFORE
?2 ARMED SERVICES BORRD olTngonTmcr APPEALS 1 PROCEEDINGS
;3 - 2 [9:30 am.]
3 R
_° In the matter of: ] 3 JUDGE JAMES: Let the record reflect that this
.4r‘ - Appeal of: ) ASBCA No. 43965 . . .
" FREEDOM WY, THC. ) 4 is day seven in the hearing of Freedom New York, AsBca
: ntrac [N H
L DLM3E-8S-cu0sen K 5 docket no. 43695.
: ] How does the Government wish to proceed? Do
i7 . Kings County Crimimnal Court Bullding R
5 120 Schermerhorn Street 7 you want to make an opening statement?
i Erocklyn, New York
i g MS. HALLAM: No, Your Honor.
h Tuesday, May 23, 2000 A
" $:39. am 9 JUDGE JAMES: All right; do you want to call a
11 BEFORE: - ‘ 10 witness?
{2 PAVID W. JRMES, haninistrative Judge 11 MS. HALLAM: In a second. I'd like to offer
1{3 APEEARBNCES: 12 into evidence two exhibits which are excerpts from Henry
is For the Sovernment; 13 Thomas' depositions. I talked to hin: about those
}'5 ‘;ﬁ’;‘ﬁ:”qx;ﬁ”c;“‘;t Philadelphie 14 depositions the other day when I was doing my
Y6 oo herprogirtics Agency 15 cross-examination.
in Fhiladelphia, PA 19111 16 JUDGE JAMES: all right; what is the position
,:E _ For the Appellant: 17  of the appellant with respect to these exhibits? I guess
18 NORMEN A, STEIGER, E80. 18  it's called G96.
2 €6 North virage Brive 19 MS. HALLAM: G97.
2 Rockviile Cencre, HY 11570 20 JUDGE JAMES: All right; G96 and G97. Do you
22 ii‘f‘jidt"fﬁiﬁii;fs A 21 want to represent what date this deposition transcript or
23 ;:nsl-ig: E;:if:;qstreet, Eth Floor 22 datﬁs these arg from?
3 Beltinere, Wb 23201 23 MS. HALLAM: 1believe they are from the Jate
25 24 1988 or early 1989; I will find out for you in a second.
25 JUDGE JAMES: S0 you can narrow it down to the
i Page 1106 Page 111
:1 ! I1X¥DEHX
S 1 decade; perhaps to the date,
i ‘ 2 MS. HALLAM: Iwill be able to tomorrow, I'm
!'3 - WITNESSES DIRECT CROSS REDIRECT RECROSS .
S 3 not sure I can right now.
] JAMES LJUTIC i1 . 1132 1145
! 4 [Pause.]
5 KEITH FORD 1144 1164 '
‘ 5 MS. HALLAM: No, Your Honor. [ can give you
‘6 PAT MARA 1194 1220 izz6 1229 - s -
! 6 the date tomorrow. I can hold the exhibits until
‘7 FRANK BANKOFF 1231 1288 .
s 7 tomorrow and reenter them at that time.
' fxEiE1es 8 JUDGE JAMES: As you wish. It may be that the
. . .
it T rdentified Reselved 9 appella'nt doesn tha.ve lany objection.
g R 10 I'm sorry; 1 didn't hear that. ' '
1 11 MR. LUCHANSKY: My understanding -- did I he:
" 12 correctly that she's going to wait until tomorrow to
i , 13 offer these exhibits? |
15 14 MS. HALLAM: No, I said I'd wait until tomorrov
1e 15 to give the date, unless that is a fata] -
12 16 MR. STEIGER: Can we wait until tomorrow to
te 17 tespond to the request?
18 18 JUDGE JAMES: 1 take it you don't have any neec
30 19 to use those today; is that right, Ms. Hallam?
21 20 MS. HALLAM: That is correct.
22 21 JUDGE JAMES: $0 we can wait until tomorrow.
23 22 MR. LUCHANSKY: Thank you,
24 23 JUDGE JAMES: If Ms. Hallam is willing to wait
25 24 until tomorrow.
25

MR. LUCHANSKY: Your Honor, as we were
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1 discussing documents from the issue that came up last 1 MS. HALLAM: Can we stlpulate 1o use both of
.2 night as we were reviewing them on my new and improved | 2 them? Because I trashed all’ of the appellant's stuff
3 revised exhibit list, I had indicated that the version of 3 that was duplicative. 3 .
4 the solicitation -~ the version of the solicitation that 4 JUDGE JAMES: All right; this is an exception.
3 we had offered, which is on page 6 of FTo3A, I said 5 You can refer to either of them.
6 corresponded to’Government's Rule 4 Exhibit No. 2 except | 6 MR. LUCHANSKY: Thank you, Your Honor.
7 for page 1, and then, there was a legibility concern. 7 TUDGE JAMES: And we'll regard the appellant's
8 And going through the Government's version, there was an | 8 FT30 Alpha in licu of being withdrawn, we'll regard 1t
9 additional page missing, 9 all as in evidence. Is that satlsfactory to both
10 JUDGE JAMES: An additional page missing from 10 parties?
11 the Government's version? 1 MR. LUCHANSKY: Yes; thank you, Your Honor.
12 MR. LUCHANSKY: And what ['d like to do is 12 MS. HALLAM: Yes.
13 “propose that even though I now have the next one, I 13 JUDGE JAMES: All nght
14 propose that both of these exhibits be allowed, becanse 14 [Pause.]
15 they really aren't identical because of the missing pages 15 TUDGE JAMES: Any other matters before we call
16 of the Government's and the legibility concern. 16 the witness? '
17 JUDGE JAMES: Which is the other missing page? 17 MS. HALLAM: No, Your Honor.
18 MR LUCHANSKY: 1believe that it's 57, | 18 Jim Ljutic?
19 didn't mark it down, but I believe it's 57, which is 19 JUDGE JAMES: The witness seat is right up
20 .provision H-4 of the solicitation, : 20 here, sir. Be careful of the wires,
21 JUDGE JAMES: Al right; refresh my memory: 21  ‘Whereupon, ' .
22 have you parties, have you attorneys, stipulated that the 22 JAMES LJUTIC"'
23 solicitation, whether we look at Rule 4 Tab 2 or your 23 was called as a witness herein and, after being duly
24 FT30 Alpha in fact is the document that got incorporated 24 sworn, was examined and iestified as follows:
25  in the contract as awarded? Did you stipulate that? 25 DIRECT EXAMINATION
Page 1110 Page 1112
1 MR. LUCHANSKY: I'm not sure that we have, but 1 BY MS. HALLAM: .
2 we certainly can. 2 Q Would you state and spell your name?
3 MR. STEIGER: We would be willing to certainly 3 TUDGE JaMES: please state for the record your
4 stipulate that, 4 full name; spell your last name; and give us your
5 MS. HALLAM: Yes, Your Honor; our copy does 5 address. : o
6 have S7onit. : 6 THE WITNESS: That's homc address, sir?
7 JUDGE JAMES: Okay: that's Rule 4 Tab 2, nght” : 7 JUDGE JAMES: Home or busiriless as yon see fit,
8 MS. HALLAM: One? Two? 8 THE WITNESS: Okay; my name is James Ljutic.
9 JUDGE JAMES: Well, I have to say that the ¢ L-J-U-T-I-C. I'm employed by Defense Contract Management
10 Board's copy also has page 57, which has got clause H-5, 10 Command in New York at 207 New York Avenue, Staten
11 so it does not seem fo be missing in our copy. Perhaps 11 Island, New York.
12 there was some other page that was missing, Mr. 12 BY MS. HALLAM:
13 Luchansky? 13 Q Tell us what your pdéition is.
14 MR. LUCHANSKY: 1'll check and see it, but it 14 A T'm the assigned tanmnahon contracting
15 seems that it's missing in my copy, : 15 officer who's handling the Preedom New York termination
16  JUDGE JAMES: Tthink that's what we call a 16  settlement proposal rcgardmg the términation for
17 hiccup, because everybody else seems to have it. 17 convenience on the Meals Ready to Eat contract.
18 " MR LUCHANSKY: From my copy, pages 1 and 57 18 Q In connection with that task, were you asked to
19 are missing, and of course, I have a legibility concern 19 address an issne relative to alleged unpaid Dp2s0s?
20 not only with some of the text being difficult to read, 20 A Yes, 'was.
21 but the white edge is cut off on most of it, so I believe 21 Q T'd like you 1o look in the Government exhibits
22 that our version is much easier 1o read, 22 at Exhibit No, 92.
23 TUDGE JAMES: Are the parties willing to i 23 A Okay; I have it in front of me.
24  stipulate that we'll use the appellant's version as E 24 Q Okay; would you tell us what this js?
25 "emsier to read” and with the right margin intact? 25 A This is ~ the first document, dated July 28,
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j 1 1997, is a response by the then-assigned termination 1 ata95 percent liguidation rate? If any of these
2';-contracting officer, Mr, Joe Mason. It's a response 2 natrally marry up with other payments, just roll them ug
§3 _lrcgardmg the company's inquiry that 33 invoice shipment 3 with those payments, too, so we don't repeat the samc
.4 payments had not been made during the contract's active 4 information
i 5 li.fc and if's a response that addressed that jssue and 5 for--
%6 prowded documented support that at least 28 of the 33 6 A Yes; the documentation -- there are twa
17 invoices claimed had, in fact, been paid. _ 7 documents right behind that first summary shect,
j;S Q And are you familiar with the documentatmn 8 MR. STEIGER: Excuse me, Your Honor. 1 must
{9 that follows that letter? 9 object. There is nobedy that has personal knowledge of
io A Yes, lam. - 10 this information testifying to it. I don't see what
11 Q Could you tum to page 2 of this docmnent'? 11 wvalue it has in terms of evidence.
]2 A Thaveitin front. ‘ 12 BY MS. HALLAM:
13 - Q Could you explain to us what this is? Are 13 Q Mr. Ljutic, are you familiar with these
14 . these a listing of the invoices that are claimed to have 14  documents?
_iS - been not paid? 15 A Yes.
16 A Yes, it is. 16 Q Are you the T¢O for this -- for the termination
17 Q And could you tell us what this document 17  for convenience?
!‘8 ; indicates with regard to that -- those invoices? - 18 A Yes..
}-9 -1 A The document is a summary listing of the - 19 Q Was this issue raised during the termination?
20 invoices that the contractor claims had not been paid, 20 A Yes, it was,
21 andit explains -- it shows that 28 were, in fact, paid, 21 Q Are these documents in your files?
iz + and the documentation behind that is the advice of 22 A They are in the contract's files, yes.
23 ‘payments, the proof of payment for 28 of the 33 invoices, 23 Q And you have -- that assisnment has been
24 Q And what does that last column indicate? 24 transferred to you?
25 A The last column indicates that rather than a 25 A For the most part, yes.
o Page 1114 Page 11
1 ' net payment, a cash payment made to the contractor, these 1 Q Do you understand these documents that are
2 .invoices were offset against previous payments that were 2 attached here?
i?’r made, They were liquiddwd against unliquidated progress 3 A Yes. :
"4 payments outstanding at the time that had been advanced 4 JUDGE JAMES: I overrule your objection.
/5 - to the contractor. So rather than make a payment, they 5 MR. STEIGER: Pardon?
6 were applied as a credit to the outstanding unliquidated 6 JUDGE JAMES: I overrule your objection.
‘7 progress payments, some of them at 100 percent recoupment | 7 BY MS, HALLAM:
;8 rates and some of them at 95 percent recoupment rates. 8 Q Please continue, Mr. Ljutic. I want you to
.9 JUDGE JAMES: What the Board wants to know i 9 note that there's page numbers at the hottom, so you can
iE} that Jast columnn, about which Ms. Hallam was asking, is 10 just refer to those page numbers rather than saying like
il_ that a column entered by Freedom, or is that a column 11 the second or third after this sheet or that sheet; the
12 . entered by the Government? 12 handwritien page numbers.
13 .- THE WITNESS: That's the Government; the 13 A Okay; well, on page number 4 is an advice of!
14 Government's records reflect the liquidations that were I4  payment which originated with the payment office at the
15 made against those invoices. 15 time which was located in New York. That office made th
i’ﬁ : JUDGE JAMES: Do you know who wrote that 16 payments on the invoices in question, and that docyment
17 column, sir? 17 shows -- it shows the invoices which were paid; it shows
18 THE WITNESS: The columm, I believe, was 18  the total amount of the invoices; it shows the recoupment
19 written by the DcMC New- York Office of Counsel and/or the |19 rate of 95 percent; it basically just serves as a proof
20 administrative contracting officer and was based on the 20 of payment.
21 support and documentation from the payment office. 21 Q Okay; in this case, what was the nct payment
22 BY MS. HALLAM: 22 made?
33 Q 1'd like to go through these invoices, starting 23 A In this casg, it looks like $195,267.18 was
24 with the invoice for shipment 80. Could you tell us what 24 paid, which supported -- which represented payment of
25 you believe is the support indicating that that was paid 25 four invoices,
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1 l Q ‘And how much of that was paid? 1 A Well, in our research of the contract payment
2 A "'Well, the whole amount was actually paid. We-~ 2 files, I was unable to locate an advice of payment or any
3 recouped 95 percent of that as an offset to what'the 3 documentary proof that that invoice had, in fact, been
4 contractor had previously been advanced. 4 paid or credited to the unliquidated progress payments.
5 Q When you say paid, I guess I'm talking in 5 However, the shipment records reflect that, you know. the
6 layman's terms; and you're talking in financial terms. 6 shipment was entered intd the system. At the time, the
7 I'm talking when I say paid, how much money did the 7 finance office was in New York. We had the payment
8 contractor actually get in hand? 8 files. Isearched our paytﬁcnt f‘ﬂes, and I was unable to
9 A Tt looks like zero, because there was an 9 locate evidence that that particular invoice was paid.
10 additional offset of the net amount that he would have 10 However, the slupment rmrds reflect that it
11 received, which was offset apainst an underrecoupment on 11 was entered into the system.
12 a previous payment. He whether have really received 12 Q Okay; can we move aloq‘_g to the next ones?
13 ~89,763.36 as a payment to him, and we would have recouped |13 JUDGE JAMES: Excuse me I'm a little confused.
14 5185,503.82. However, the $9,763 net payment to him was |14 Which invoice are you now talKing about that you can't
15  offsét against other monies that the Government had to 15 find the records to show they were paid?
16 recoup, 16 THE WITNESS: FNY0172.
17 Q Okay; can you go on to the - 17 What page is this reflected on there?
18 JUDGE JAMES: Before you leave page 4, Mr. 18 JUDGE JAMES: Which page are you testifying
19 Ljutie, if I'm pronouncing your name right, on that very 18  about? AR
20 .same item that you just mentioned, $9,763 that was 20 THE WITNESS: Well, it's ¢ on page 2; it's the
21 deducted because of previous payment on 3/31/86, do you |21 fourth invoice dowm on the hst
22 have any knowledge as to which Freedom invoice number or |22 JUDGE JAMES: Oh, nkay.
23 numbers corresponds to the 3/31/86 payment? 23 THE WITNESS: Where thefe's no check mark.
24 THE WITNESS: I'm sorry, Your Honor; the 24 That happened to be one of the invoices that I could not
25 3/31/867 I lost you there; oh. 25 locate a payment record of.
Page 1118 Page 1120
1 + - JUDGE JAMES: Do you know what Freedom invoice 1 JUDGE JAMES: All right; I follow you. So you
2 number the person is talking about who wrote that? [ 2 don't have anything on 172.
3 take it it was some Government person; is that right? . 3 THE WITNESS: Yes; basically, the ones that are
4 THE WITNESS: Yes, it was someone from the 4 checked are all supported by adyices of payments, and
5 finance office at that time, and I'm not sure -- you mean 5 there were five which I could not locate a payment record
6 the offset of §9,736, what that was epplied against? 6 of. But the files are so old, they're like, you know, 15
7 JUDGE JAMES: Yes; it was against a previous 7 years old; I basically searched the files that we had.
8 payment of 3/31/86, it says, so I understand that, And 8 BY MS. HALLAM:
9 my question is 3/31/86, Freedom had vouchered voucher 9 Q Okay; can you continue showing us where the
10 number something or other. | want to know what that 10 support of these invoices is?
11 something or other is. 11 A Okay; well, on FNY0193, on page 12, that advice
12 THE WITNESS: 1'm not sure, Your Honor, when we 12 of payment shows that that invoice was paid, and it also
13 addressed the 33 invoives which the contractor said were 13 shows a recoupment of 95 percent outstanding unliquidated
14 not paid, - 14 progress payments, :
15 - JUDGE JAMES: Go ghead, Ms. Hallam. 15 Q Do you know if these advice of payments wure
16 BY MS. HALLAM: 16 provided to the contractor at the time?
17 Q Move along to the next payment that was 17 A Well, Mr. Mason did the first mailing back in.
18  allegedly not paid. 18 1 guess it was May or July of 1997, when he replicd.
19 A Okay; well, that first advice of payment that 19 Q No, I'm talking -- I didn"t mean to confusc
20 we just looked at, page 4, covers the first three 20 you. I'm talking hack in the 1980s, when the contract
21 invoices on the stnmary sheet, They actually combined 21 was being performed,
22 four invoices to make that payment. So I guess the next 22 A Okay; what was the question again?
23 one that we'll be looking at is FNY0172, which is the 23 Q Were the advice of payments, are they provided
24  fourth one down on the list. 24 to the contractor? Do you know?
25 Q What information do you have about that? 25 A Idon't -- I'm not sure of that, That would be

Page 1117 - Page 1120
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1 - probably the ACO would know better, 1 Q Would you show us where the next proof of

2, .. Q Okay. . 2 payment is?

;3 L, & Onongoing payments. : 3 A Okay; on FNY(244, which is the next one on t

4 Q Okay; please continue, 4 list, that's another one that I was unable to locate a

55 JUDGE JAMES: pefore you continue, the Board is 5 payment record of.

16 confused. You're now f ocusing on invoice 0193, correct? 6 Q Would you continue with shipment 02457

17 . THE WITNESS: Yes, and on page 12, there is an 7 A Bear with me; I'm just trying to locate the

i8 advice of payment which incorporated 1, 2, 3, 4, 5, 6 - 8 document.

?p JUDGE JAMES: 1 understand that; a whole bunch 9 Okay; it's page 53. It also shows that invoice

10 of them, including 0193. 10 was fully credited 100 percent toward the unliquida

i}__ " THE WITNESS: That is correct. 11 outstanding progress payments at the time.

i2 JUDGE JAMES: And it says $63,878.30 for that 12 The next one on the list is 0255, and it's the

13 partlcular invoice, correct? 13 same document on page 53; also shows 100 percent

i4' THE WITNESS: That is -- yes, it does, 14 recoupment.

15 . JUDGE JAMES: All right; now, lock at page 14. 15 The next one on the list, 0264, is supported by

16 * The numbers don't jibe, do they? That's the source of my |16 the advice of payment on page 25, also showing 10(

17 confusion. Where did the $63 ,878.40 number come from? |17 percent recoupment against unliquidated outstandiny

is . THE WITNESS: Well, on page 15, you'll see 2 18 progress payments.

fé 3 -record of a payment of $63,878.40. ‘ 19 Q I'm sorry; I don't have an advice of payment |

éo JUDGE JAMES: Yes; which confounds the mystery 20 my 25.

21 of why would the Government pay $63,000 on a $32,000 |21 A Oh, I'm sorry; I'm on 0264, or did I cover

gi invaice? Do you know? , 22 that? Maybe I'm a little -- the advice of payment o

23 .. THE WITNESS: To be quite frank, the finance 23 page 25 covers invoice FNY0264,

24 office makes a tremendous amount of adjustments and 24 Q I'm sorry; did you say 257

25 reconciliatory adjustments regarding ACRYNs and different |25 A Page 25, yes.

b Page 1122 Page 11

i1 accountmg classifications and code that kind of go 1 . MS. HALLAM: Does ¢verybody else have an advice

2 .beyond the scope of what, my job function is, 2 of payment on page 257 ..

i:i . JUDGE JAMES: Translate that as you don't know. 3 JUDGE JAMES: The Board does not, and it begins

4. ., THEWITNESS: Yes, 4 with FNY0288 on page 25.

. f5 i, JUDGE JAMES: They decided to nearly double h1s 5 , THE WITNESS: Okay; it looks like it's misfiled

‘6 payment'? 6 in this one. It may be your page 35. Maybe I'm

i‘z THE WITNESS: Well I don't think they doubled 7 misreading it because of the copy.

18 his payment, sir, I think in the total scope of the 8 MS. HALLAM; Okay; yes, it does look like a 25;

19 . reconciliation and the record of disbursements and 9 I'm sorry.

]0 payments that the Government has a pretty clear picture 10 JUDGE JAMES: Okay; we'll deem 25 10 mean 35

11 of what was paid out. T don't know the intricacies of 11 here.

12 ¢ every adjustment and of] f.sgt and credit that was made 12 MS. HALLAM: Yes, I think the tail of it got

13 durmg the life of the ongomg contract, 13 cut off from the copying. |

111 JUDGE JAMES: Go ahead, Ms. Hallam., 14 TUDGE JAMES: Okay.

15 BY MS. HALLAM: 15 BY MS. HALLAM;

I'q . Q We'll go on to the ncxt disputed shipment or 16 Q We're on 265,

]7 payment, i 17 A Yes, that advice of payment is included -- that

18 A FNY0202; the bummary sheet indicates that there 18 payment is page 53, the record of payment, also 100

19 was a payment of $63,878.40, which was offset at 100 19 percent recoupment against progress payments.

20 percent to recoup unliquidated progress payments. So the |20 ['m still searching, but I'll find -- I'm

21 contractor or the assignee wouldn't have received any 21 locking for 0268.

22 actual monies, but it would have resulted in a credit to 22 Q Let me help you at page 39.

23 the contract, And the advice of payment on page 17 takes 23 A Yes; yes, that's another one. It's the second

24 into consideration that invoice and shows the 100 percent 24 one on that advice of payment, and it reflects 100

25 recoupment, 25  percent recoupment against unliquidated progress

Ann Riley & Associates (202) 842-0034
‘ .V

Page 1121 - Page 11!



Tuesday, May 23, 2000 Condenselt™ FREEDOM NY
_ Page 1125 Page 1127
1 payments. - 1 JUDGE JAMES: Now, sir, do I understand your
2 Also, 0269 is the first one on that same advxcc 2 testimony to mean each of thcse instances where you could
3 of payment. g 3 find no advice of payment, your records show that Freedom
4 Q 2747 Refer to page 53. 4 New York didn't submit the invoice. Is that true, or
5 A Yes; I see 51, 52 and 53 is the advice of 5 you're unable to determine whether they submitted the
6 payment, yes, which shows 100 percent liquidation of 6 invoice? ;
7 progress payments and recoupment. 7 THE WITNESS: I'm tnable to determine that.
8 0275 is also covered by that advice of payment. 8 MR. STEIGER: 1 didn't hear the answer, Your
9 0277 is also covered by the same advice of payment, ¢ Honor. ' i
10 . Yes; I'm looking for 0281. 10 JUDGE JAMES: Do you want to repeat your
11 Q Is that on page 397 11  answer, counsel? i
12 A 'Yes; also on page 39, it shows 100 percent 12 THE WITNESS: Isaid I'm pnable to determine if
13 “recoupment of that payment against unliquidated progress {13  the invoices were submitted in 1986. I wasn't employed
14 payments. 14 by the Government in 1986,
15 ' Q The next one is 82. 15 BY MS. HALLAM:
16 A Yes, it's the same advice of payment, page 39; 16 Q I'dlike you to look at G93.
17 again, 100 percent recoupment against unliquidated 17 A Thave it in front of me,
18 progress payments. ; ‘ 18 Q Would you just briefly describe what this is?
19 0284 is shown on page 62, the advice of 19 A T had asked the Defense Finance and Accounting
20 payment; again, 100 percent liquidated against 20 Service in Columbus, Ohio to perform an audit and a
21 outstanding progress payments. 21 reconciliation of the contract payments and disbursements
22 I'm still locking at 0285, 22  and recoupments, because we -- the payment office, when
23 Q Page 17. 23 the contract originally was in pr!ogrcss, was located in
24 A Okay; yes, thank you. Again, that's the second 24 New York. Then, that payment office closed, and we
25 one on the advice of payment on page 17, and it shows 100 |25 retained the payment records in New York, in the aco's
Page 1126 : Page 1128
1 percent recoupment of that payment and a credit towards 1 file. However, the payment fuuctmn was assumed by DFAS
2 unliquidated progress payments. That same advice of 2 Columbus, and I sent them a copy of the contract, a copy
3 payment includes invoice FNY0286, which was also recouped 3 of all of the modifications that adjusted the contract
4 at §00 percent. 4 price, ACRYNS and any ﬁﬁanciéi.'_! adjustments, and I sent
5 - Okay; 0287 is shown on page 39; also recouped 5 them a record of every payment that we had, and I asked
6 at 100 percent. ' 6 them fo input it into their system and reconcile so as to
7 0288 is shown on page 17, advice of payment, 7 determine an exact amount of o'iltstanding unliquidated
8 also recouped at 100 percent. 8 progress payments at the current time.
9 0290 is on the same advice of payment, recouped 9 And they performed this andit, and this is a
10 at 100 percent, 10 copy of the audit that they sent me back, dated May 18,
11 0291 is the same advice of payment, also 1 1999,
12 recouped at 100 percent. 12 Q TI'd like you to refer to page 18.
13 And 0292 and 0293 also, those invoices were 13 A Okay; 1 have it in front of me,
14 represented on that advice of payment. i4 Q Would you explain briefly just what this page
15 I was unable to locate the advice of payments 15  reflects?
16 for FNY0297 and 0298, 16 A Well, the page shows that, on the left hand
17 0299 is the advice of payment on page 62, 17 side, you'll see the invoice nunibers; FNY009 starling at
18 recouped at 100 percent, 18 the top and going down, and it just basically reflects
19 0301, same advice of payment on page 62; 19 and ensures that these invoices were input into the
20 recouped at 100 percent. 20 system, and the payment is reflected as part of the
21 0301 and 0302 are also shown on the same advice 21  audit, and that they are included in the reconciliation.
22 of payments and recoupments of 100 percent against 22 Q Tell us what that voucher number or voucher num
23 progress payments, 23 s '
24 0339 is the last of the five invoices I was 24 A The voucher number looks like the numbers en
25 unable to locate a record of payment for, 25 the advice of payments,

Page 1125 - Page. 1124
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i Q When you got this report, did you also check 1 record of and no payment of and the other two.
32’ 1 out this report for the missing or the shipment numbers 2 Q Are you talking about the listing that begins
3 _that you couldn't locate advice of payments for? 3 on page 187
if} " A Yes, 1did. Three of the five shipments were 4 A Yes.
55 reﬂectcd in their reconciliation, but that is a result 5 Q And ends on page 237
i 6 of probably my sending the total package of invoices to 6 A That is correct,
17" them, because they input what we furnished them out of 7 Q And you believe it might be incorporated into
8 New York. So the shipments for three of those five 8 one of those pages, one or more of those pages where you
i9 invoices are reflected in the reconciliation, However, 9 saw the shipment information,
10 + the payments are not reflected in the reconciliation, 10 A Yes, yes, it would be.
j 1 because I was unable to locate the hard copy document 11 Q With respect to the information under G92 --
;2 which supported a paymeht 12 A Okay; I have it.
13 JUDGE JAMES: Could you identify which are 13 Q *-to your knowledge, how many times was this
14 those three shipments you're talking about, sir? - 14 information provided to Freedom?
'ifa‘ . THE WITNESS: I'tn not sure which of the three 15 A At least twice at a minimum; possibly three or
i6 at this time. I may have something in my notes back 16 four.
?7 here. I know that three of them were reflected, and two 17 Q And do you know the time frames of --
18 - of thcm were not, but offhand, I' m not sure. Imay have 18 A The first time it was provided in 1997 by Mr.
i9 1t back at my briefcase. 19 Mason, It was provided more recently definitely in 1999
30 JUDGE JAMES: Well, when you went through G92, 20 or 2000 again by our Office of Counsel and with a coupl
21 my notes show that there were only four that you couldn't |21 letters signed by our commander; at least twice.
gz + locate the evidence of payment: 0172, 0244, 0297 and 22 MS. HALLAM: Ihave no further questions, Your
23 0298. All the rest, you did discover the advice of 23 Honor.
iti payment; is that correct? 24 JUDGE JAMES: Appellant wish to cross-cxamine?
25 - THE WITNESS: NO; 'FNY0339 is the last one on 25 MR. STEIGER: Yes, Your Honor, we do.
” Page 1130 Page 11
: 1 that 11st that I could not locate arecord of payment. 1 CROSS-EXAMINATION
4 % . JUDGE JAMES: okay, I see the files; you're.. 2 BY MR. STEIGER:
i3 nght But you can't 1dcnt1fy which three of the ﬁve 3 .. Q Mr Ljutic, what is an advice of payment?

: 3& there on the G93 list; is that right? . .. 4 A An advice of payment is the finance office's
gS - THB MTNE’-;S Not at the moment, but I do have 5 manual record of the payment that was issued.
16 that in my records. 6 Q Is that provided to the contractor?
g‘l . BY MS. HALLAM; . ‘ 7 A I'm not sure if that's given to the contractor
:8 7 Q Mr. Ljutic, I'd hkc to Jjust direct your 8 at the time the invoice is paid.
;9 - attention to page 22 of G93. 9 Q So how is the contractor supposed to know and
{0 © A Okay;Ihaveitin front of me. 10 reconcile that, in fact, monies have been withheld or not
_i; Q I'm sorry; I withdraw that, Could you tell us 11 paid or anything like that?
%‘2 - approximately where in this document those shipments were (12 A Well, I would be pretty sure that when a
13 » reflected? . 13 payment is issued in response to an invoice that somie
14} A The shipnient uumbcrb are in the left hand side 14 record must be furnished with the payment. | don't know
15 . of the column, vnder shipment number. 15 there are automated payments that go dircct deposit;
;6 Q Could you give us like the scope of pages that 16  there are check payments. I don't know how this was
17 it might be included in? . 17 actually handled at the time, you know,
28 A I'm sorry? Pardon,? 18 Q So you don't know if the contractor cver
i9 Q Can you narrow down -- 19 received notice at the time that payments had, in fact,
20 A The five? 20  been made.
21 Q --the area that it would be included in? 2] A No, I can't say I know for sure,
22 A It basically, if you go through those shipment 22 Q Now, on the list that was prepared in GY2 and
23 numbers, you know, that's a record of every shipment that {23 appears on page 2, do you have an idea when that was
24 was input. So, you know, I can scan through this and 24  prepared? It says as of 6/87. Is that when it was
25  determine which three of the five that we have a shipment {25 prepared?
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1 A No, that wasn't -- I believe this is a list 1 rate to try to get back some of the progress payments
-2 that came from Freedom -- I'm not sure when it was - 2 that we had paid. ‘
3 prepared, but [ know it was fumnished to the contractor 3 Q And, Mr, Ljutic, do you know when that was done
4 in, I guess, May of 1997. Idon't know if it originated 4 by him? .
5 with him, and we put the check marks and the liquidation 5 A To the best of my knowlcdgc you know, it was
6 rates in or if it originated with us, but I know it was 6 sometime in 1986 or 1987 as those shipments were ongoing.
7 furnished, I guéss, July 28, 1997, by Mr. Mason with that 7 Q If I'told you that the date was October 29,
8 cover letter that you see, the first page of G92. 8 1986, would that ring a bell?
9 Q Are you certain, then, that the attachment to 9 A It sounds like in and around the time frame
10 the cover letter went to Mr. Ginsburg and included the 10 when the ACO may have ipcreasi':d the recoupment rates.
11 hand notations on the right side? 11 Q Well, if we look at that as the may have been
12 A I'm not sure; I'm not the one who was handling 12 date, and we look at the date of_'“"tllese invoices, do we
13 'the case at that time, nor was I the one who furnished 13 seea mgmficant\'number precadmg October 29, 19867 For
14 the July 28 Jetter. My assumption would be that it was 14  example, we have 0202, 0245, 1)255 ct cetera, et cetera,
15 provided with the letter. 15 et cetera, quite a few here. Do You notice that?
16 Q Did you discuss the contents of G92 and G93 16 A Yes; dated in, you know July and September of
17 with Mr. Bankoff and Mr. Liebman? 17 1986.
18 A -Not with Mr. Bankoff. To some extent with Mr. 18 Q And which you carry over to the liquidation
19 Liebman, 19  rate does not show 100 percent 11qu1dat1on rate applicd
20 Q And did you discuss the contents of these 20 even to those invoices.
21  attachments or these documents with Mr, Mason? 21 A Yes, it does.
22 A Yes, I did. 22 Q And would you know why"
23 Q By the way, who is Mr. Mason? 23 A Well, when the contractor is in a loss
24 A Mr, Mason is my boss, and he's the chief of 24 position, or when it's been determined by the ACO that
25 terminations at DCMC-New York. 25 the contractor's experiencing a "significant loss on the
Page 1134 N Page 1136
1 Q If you look at the list, if you take a look at 1 contract, they, by regulation, would adjust the
2 (92, I'm a little confused by some of the information on 2 recoupment rates in the progress payments to protect the
3 it. Mr. Ljutic, in connection with your work as the Tco 3 Government's interest. "
4 and your knowledge of this contract, do you know the 4 Q Yes, but 1 believe that wé -~ that you said
5 liquidation rate that was established in this contract? 5 that this determination was maqe - well, you didn't say;
6 A TI'm not sure offhand if it was 85 percent or 90 6 that's true, but assuming for a minute that the
7 percent. I'm not certain, because 1 think it might have 7 determination was made to ]iql.{idate at 100 percent on
& changed during the life of the contract. 8 October 29, what would have been the basis prior to that
9 Q Was it ever, to the best of your knowledge,100 9 time to liquidate at 100 percent?
10 percent? ' 10 A The basis that the ACO could have used may huve
11 A Not contractually, no; not in the original 11 been progress payment reviewsf‘done by technical
12 contract. . 12 specialists which indicated that the percentage
I3 Q So if we look at the recoupment rates, as you 13 completion on the contrdct showed a significant disparity
14 put them, or liquidation rates, as they're sometimes 14 between the percentage of 1noni?35 expended. In other
15 referred to, would you know why or what the basis was for {15 words, reports fumished to the administrative
16 100 percent recoupment? 16 contracting officer would have revealed that the contract
17 A Yes; the ACO adjusted the recoupment rate 17 was in a large loss position and'that it was in danger,
18 because he felt that the Government's -- the progress 18  that the Government's funds, the Government’s outstanding
19 payments that we had advanced the contractor were in 19 progress payments or advance payments that we made were
20 jeopardy, and the reports that he was getting was that 20 in danger, in fact, becanse the contractor 1 in
2] the contract was in a very large loss position. So in 21 financial trouble,
22 order to protect the Government's interest and try to 22 Q And are you aware if, in fact the contracting
23 minimize the impact or the damage to the Government, 23 officer notified Preedom that it Was doing this or that
24 since we had such -- since the contractor had such an 24  such a condition as you've just; ‘described existed?
25 outstanding debt, he decided to increase the recoupment 25 A I'm not sure if he did or not.
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I . - Q Idon't remember what your response was to 1 JUDGE JAMES: Or 232,
2" Judge James on who wrote that last column Do youlnow | 2 MR. STEIGER: Would you kindly give us two or
3 who put that in? 3 three minutes to locate this document?
% 4 A [t was either the DCMC New York Office of 4 JUDGE JAMES: Yes.
's  Counsel or the administrative contracting officer. 5 MR. STEIGER: Thank you, Your Honor.
6 Q . Does anyone have personal knowledge of the 6 JUDGE JAMES: let's go off the record.
f'? " information in this exhibit, that you are aware of? 7 [Discussion off the record.]
:8 A I 'would think the administrative contracting 8 JUDGE JAMES: Do you want to repeat that, Mr,
Y officer, who, you know, was administering the contract at 9 Steiger, on the record?
§0 »I'thc time these payments and invoices were, you know, 10 MR. STEIGER: We can't find it.
11 during the contract's active life would have a closer, 11 Your Honor, co-counsel tells me the document
2 you know, better first hand knowledge of everything that 12 is, in fact, listed as part of the record. We have a
3 transpired regarding the payments and recoupments. 13 copy here. We can supply it. Are we -- would you allow
14 Q Are you aware that on several occasions during 14 us to do that?
15 thc course of pcrformance of this job and even more 15 JUDGE JAMES: If you've gat a 179, I take it.
16 recently that the contractor advised the Government that 16 MR. STEIGER: Yes,
1? DD250 payments were still outstanding? 17 JUDGE JAMES: Does Ms. Hallam have a 1797
is o A I'm sorry; would you repeat that? , 18 MS. HALLAM: Our set does have a 179.
f9 : Q I'll rephrase the question. Do you lmow that 19 JUDGE IAMES: Well, let's seg; is it in your
30 Freedom had advised the Government on several occasions |20 compilation, ma'am?
:21 that DD250 payments were still outstanding? o 21 MR. STEIGER: I'll show you the document,
?% ¢ A Isaw some correspondence in the termination 22 Would you like to see the document? And it's listed in
23 . case file, Idon't remember the exact dates, but what I 23 the index, the Rule 4 index,
24  saw was related to 33 unpaid inveices. 24 MS. HALLAM: Rule 4, then, it's not --
25 Q Okay; I'd like to call your attention to 25 TUDGE JAMES: Well, Freedom's Rule 4.
‘; Page 1138 Page 11
i1 Exhibit No. F179. A ‘ 1 MR STEIGER: In Freedom's Rule 4 index.
! é & JUDGE JAMES: Let the record reflect that at 2 JUDGE JAMES: It's F179
Eg : tab F179, the Board's comp11atmn has no document 3 [Pause.] .. .
%? : ' MR. STEIGER: Has no what, sir? R 4 TUDGE JAMES What's the answer to my question,
it . JUDGE JAMES: No dncument‘? ‘ 5 Ms. Hallam, do you have it, or don't you have it?
'6 MR STEIGER: No document? That' sa heck of an 6 MS. HALLAM: 1have it at FI 79, yes.
i? exhibit. _ 7 JUDGE JAMES: You do have it? Great; so, you
;_'s ‘ JUDGE JAMES: I'd be interested in knowing if 8 attorneys doesn't have it. The only one who doesn't have
19 . that is your document. ‘ 9 itis Judgey James. If you've got an extra copy, then,
10 MR. STEIGER: Well, perhaps we might try F233, i0 I'd appreciate being able to see it.
J1  Your Honor. 11 MR. STEIGER: Does the witness have it?
2 JUDGE JAMES: What do you have at 1797 12 THE WITNESS: No.
3 MR. STEIGER: Pardon? 13 JUDGE JAMES: Well, okay, it's even more |
H JUDGE JAMES: What do you have at 1797 14 important that you show it to the witness. 1 will look
15 MR. STEIGER: Oh, I have 179 as a letter to Mr. 15 over his shoulder. :
i_6 37 Liebman from Mr, Mara concerning the DD250 invoices. 16 MR. LUCHANSKY: How about if we show it first
17 JUDGE JAMES: What's the date of the letter? 17 to the Board, then, we can pass it on to the witness.
is MR. STEIGER: The letter is dated November 5, 18 JUDGE JAMES: You first show it 1o Ms, Hallam,
19 1986. It could be F233. 19 and you make sure it corresponds.
20 JUDGE JAMES: F2337 20 MR, LUCHANSKY: It's already been shown to Ms.
21 MR. STEIGER: Yes.- 21 Hallam,
22 JUDGE JAMES: Well, my problem there is the 22 JUDGE JAMES: all right.
:23 last F tab that I have is F231. There ain'i no such 23 MS. BALLAM: 1§ it my understanding Lhere's no
24 thing as 233 in my compilation. 24 F documents up there? Or is it just missing --
25 MR. STEIGER: Okay. 25 MR. STEIGER: It's just missing --
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1 . MR.LUCHANSKY: And the witness has said that | 1 then referred to a 1999 or 2000 :communication by Office
.2 he's n:ussmg the document at 179, also. 2 of Counsel. :
3 JUDGE JAMES: All right; so, you've got one to 3 A Yes, sir.
4 interrogate from° 4 Q Was this also done in Writmg‘?
5 MR, STEIGER: Yes. 5 A Yes, sir,
6 " JUDGE JAMES: All right. 6 Q Is this also i in the file?
7 MR, STEIGER: Well, I can interrogate -- I know 7 A No,sir, = ‘"o
8 the document; thank you. 8 Q 1 would like to show you‘a document which is
9 [Pause.] 9 identified as FT396. Would you please get that document
10 MR. STEIGER Are we.back on the record, Your {10 out?
11 Honor?- " T “Now, do you know what this document is?
12 JUDGE JAMES: Sure; we're on the record 12 A Tt's a letter from F;eedoﬁ'i to the then assigned
13 " Go'zhead, Mr, Steiger. 13 termination confracting ofﬁccr.'g It looks to be
14 BY MR, STEIGER: 14 regarding invoice payments. :
15 Q Mr. Ljutic, you mentioned that you had seen in |15 Q Do you know if this letter is in your file,
16 your review of the files in connection with the 16 your own file, your own term.lnatmn file?
17 termination various documents related to the DD250 17 A I'm not sure; it more than likely may be.
18 invoices. Do you recall the one that you're loo]cmg at 18 There's a lot of correspo:iﬂcdcé"in that file.
19 now? =77 19 Q Do you notice the date on that letter?
20 A Ican't say 1 recall this specific document, 20 A Yes,
21 no,sir. ‘o 21 Q Now, does the date on th_ét letter -- is that
22 Q Do you recall documents of a similar nature 22 later than the date that Mr. Ginsburg sent this
23 where the contractor advised the Government that there 23 information - I'm sorry, that Mr. Ginsburg was sent this
24 were DD250s that were outstanding? 24  information in the letter that yo‘ﬁ cited before"
25 A The documents that I can honestly say that I 25 A Yes, the date is latér. "
o Page 1142 Coy Page 1144
1 . recall seeing in the files relate to 33 unpaid i invoices, * | 1 . Q Now, let me ask thxs dxd you dlscuss this
2  the specific invoices we just went through. "2 letter with Mr. Mason? kX
3 Q And are those not the same that are on that 3 A Ican't recall i m paJ;t.lcular d15cussmg thlS
4 list?swie o0 o 4 exact letter, no, sir, - f ' ,‘:‘ i
5 A Sorne 'of ‘them look the same, Without a 5 Q Do you know.if M.r Maqon cve.r respondcd to this
6 thorough, you know, without a thorough lookover, I 6 letter? i *1
7 couldn't say they're all the same. Some of them are; |7 A 1would say more than likely. Mr. Mason
8 they may all be included in that list. 8 responded to every inquiry by Freedom. - It was a very
9 Q Now, you mentioned -- you mentioned that on 9  high priority in our office; i
10 some occasions, the information that is in G92 was 10 Q Did you ever see a'copy of that response?
11 provided to Freedom. Are you referring to all the 11 A Ican't say offhand that I have or have not
12 information in G927 12 seen it. :
13 A Yes, sir. 13 Q Now, in your discussions about the termination
14 Q And you said that you believed that was done in |14 settlement proposal with the Freedom representative, did
15 1997 by Mr. Mason. Was this done in writing? 15 you discuss the matter of the DD250s?
16 A Yes,sir, 16 A Yes, Idid. T '
17 Q Well, I reviewed the record; I don't find any 17 Q And at that time, did you tell them they had,
18 such document. Did you have occasion to discuss this |18 in act, been paid by the Governiment?
19 with your own counsel as to where that document, that {19 A Ttold Freedom's consultant and representative
20 notice might be? 20 that we had furnished on several occasions proof of
21 A It's part of G92. It's a letter dated July 28, 21 payment for 28 of the 33 invoices in question.
22 1997, to a Mr. Gilbert G. Ginsburg, 22 Q Now, with respect to G93, the audit findings
23 Q Oh, you're talking about the letter that's the 23 that you requested from DFAS, Would it be safe to say,
24 cover sheet to this list. Okay; so, at that time, in 24 Mr. Ljutic, that the infnnﬁatioﬁ:.‘containcd in those audit
25 1997, you were, in cffect, making this statement. You |25 findings was based solely on the information that you
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' 1 prowded to the audit authorities? 1 Q Okay; you were talking about your request for a

%':.;' .. A Yes, 1 think it would be safe to say that, 2 reconciliation report, and you agreed that the

.3 -~ Q So, then, the audit would only be as good as 3 information coming out was only as good as the

,i the data that you provided, 4 information going in.

s Al would say 5o, sir, yes. 5 A Yes. .

16 Q.1 beheve, Your Hopor -- yes, lel's go back 6 Q What information did you request, ar what

i’,7 just one second. There's 'something troubling me about 7 information did you give DFAS?

-8 the list on G92. 8 A T furnished nEAS with the complete record of

:9 JUDGE JAMES: When you say the list, do you 9 payment file that we had at New York, which included u

10 mean page 2?7 - 10 records of every payment and disbursement that we had

il , * MR. STEIGER: 1mean page 2. 11 hard copy documentation for. I sent them a copy of the

_ii BY MR. STEIGER: ‘ 12 contract; I sent them a copy of every ACO and PCO

53 Q I see you have the invoices, the date of the 13 modification; you know, some of them did {inancial

1‘4 invoices, the amount. But T don't see on the list the 14  adjustments; some of them did schedule adjustiments. hut

15 dates that these were paid. Are you saying that these 15 wanted to ensure that the entire contract and every

16 would be included - those dates would be included in the |16 modification was input into the system as well as cvery

17 backup data? . 17 record of payment that we had and every record of

18, A Yes; they would be on the advme of payments 18 recoupment that we had.

f9 - along with a check number that represented if, in fact, a 19 MR. STEIGER: Ihave no further questions.

20 payment was jssued. 20 JUDGE JAMES: Any recross by appellant?

21 MR. STEIGER: No further questions, Your Honor, 21 MR. STEIGER: No, Your Honor,

‘22 MS. HALLAM: Ihave two questions, Your Honor. 22 JUDGE JAMES: All right; thank you ever so

23 REDIRECT EXAMINATION 23 much, Mr. Ljutic, for your testimony. You may step dow

24 BY MS. HALLAM: 24 from the witness stand.

25 Q Mr. Ljutic, 1'd likc you to look again at F179, 25 [Witness excused.]

Lo Page 1146 Page |1

‘al " L bel.leve that that was -- okay, the second page. I want 1 MR. STEIGER: May we have 5 mimites, Your

22 . you to look down the list to shipment number 245, Just 2 Honor, as a break? =~ .

f?: - “move your finger over to the right there. There's a 3 MS. HALLAM: Yes; can we make it 107

4 handwritten notation, Can you discern what that says 4 JUDGE JAMES: Let's go off the record for a

J5 there? 5 10-minute break. . ..

16 - A It appears to have the date 11 -- November - 6 [Recess. ]

{7 26th and in parentheses an amount of zero, 7 JUDGE JAMES: Let's go back on the record.

:'18— " Q Well, can you look at G92 again, page 53? Is 8 Do you have another witness you want to call?

9 that shipment - 9 MS. HALLAM: Keith Ford.

10 A Okay; I have it in front of me. 10 Whereupon,

1 Q Excuse me? 11 " KEITH FORD

12 A Thaveit, yes. Ihave page 53 in front of me. 12 was called as a witness herein and, after being duly

13 Q Is that shipment listed on this advice of 13 sworn, was examined and testified as follows; ‘

14 payment? 14 JUDGE JAMES: Please state for the record your

15 A Yes,itis, 15 full name and give us your address. :

i@ - Q What's the date of tlus advice of payment? 16 THE WITNESS: My name is Keith Ronald Ford, |

17 A November 25. . 17 live at 4035 Lasher Road, Drexel Hill, Pennsylvania.

18 Q Could that possibly be a 25 on the second page 18 DIRECT EXAMINATION

19 of 1797 Would you agree it's a little hard to read? 19 BY MR. STEIGER:

20 A Yes, it could possibly be. 20 Q Will you tell us what your title is und where

21 Q In parentheses on 179, there's a zerg? 21 you work?

22 A That is correct. 22 A Presently, I'm the chief of the food service

23 Q What's the hqmdatmn rate or the net payment 23 business unit at the Defense Supply Center, Philadelphia.

24 lere, rather? 24 Q Could you give us a little history of your

25 A 100 percent with a net payment of zero, 25 employment at the DSCP?
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1 A Okay; I came into DSCP in the summer of 1981 as| 1 government posmons with rcgarcl to price elements.
-2 abuyer trainee. 1 spent a number of years with the 2 Q Did you attend any face-to-face negotiation
3 subsistence director in the general products branch, and | 3 meetings? :
4 sometime in about early 1984, I went over to the 4 A I attended at 1e.ast one or twu face-to-face
5 operational assets branch as a 9/11 buyer. 1 spent 5 discussions as part of this negotiation, yes.
6 approximately a year and a half there, when I went over| & Q I'd like you to look at Government Rule 4, Tab
7 there as an 11 contracting officer for the commissary | 7 9. It would be ared book.
8 support branch, at which time, in around November of | 8 A I'm at that tab. g
9 1985, I went over to the clothing textiles directorate as | 9 Q Did you prepare this document?
10 a contracting officer. I spent approximately six or 10 A Yes, 1did.
11 seven years, in clothing textiles as a contracting 11 Q And I'd like you to loolg fat subtab A. Did you
12 officer and as a section chief, and then, ] went back to |12 also prepare this document?
13 “the subsistence directorate as a GS-14 branch chief, and |13 A Yes, 1did. ' -
14 in the early nineties, I've been cither branch chief, 14 Q AndI'dlike youto look at Rule 4 Tab 4.
15 assistant CBU chief or now CBU chief for the last 7 15 MR. LUCHANSKY: Your Honor, I'm sorry; our
16 ycars. 16 version of the Rule 4 number 9 doesn’t have the subtabs
17 Q And were you the buyer for the sub_]ect 17 on it; if counsel could just describe what she has behind
18  contract? . 18 subtab A. -
19 A Yes, [ was. 19 BY MS. HALLAM: .
20 Q And what time frame were you the buyer? 20 Q Tell us what this is. Could you describe what
21 A Twas the buyer from the summer of 1984 to late |21 this document at subtab A is, the title of it?
22 spring, I guess early summertime of -- I'm sorry; that's |22 A Subtab A is entitled addéndum to prenegotiation
23 right; summer of 1984 to late spring 1985. 23 brief memorandum dated 28 Méy 1984, and it's dated
24 Q After that period, did you have any further 24 November 6, 1984,
25 involvement with this contract? 25 MR. LUCHANSKY: The addcndum to prenegotiation
Page 1150 Page 1152
1 A Noo -~ 1 brief memorandum dated 28 June 1984 prepared on November
2 Q Are you familiar with the solicitation at Rule 2 619847 Y
3 4,tab2? 3 THE WITNESS: Yes, h
4 A Yes. 4 JUDGE JAMES: And the Board's version is
5 Q Do you know what the origin of the L4 ¢lause on 5 preceded by a page that says A. ‘}
6 page 66 of this solicitation is? 6 MR. LUCHANSKY: Yes; ours docs not.
7 A The L4 clause was in the solicitation when I 7 BY MS. BALLAM:
8 took over as buyer, From what I was told -- 8 Q Rulc 4 tab 4; did you prcpare this document?
9 MR STEIGER: I'!n having trouble hearing the 9 A Yes, Idid. :
10 witness, Your Honor. Would you speak louder and a little |10 Q Do you recall participating in any negotiations
11 slower? 11 on Freedom's final offer, which 1ed to the award of the
12 THE WITNESS: Okay; the L4 clause was in the 12 contract?
13 solicitation when I picked up as the buyer of the 13 A Twas involved in the final discussions.
14 contract. There was a series of L clauses developed for 14 crunching numbers, developing Government positions on he
15 rations type contracts, and I was told that that was 15 various cost elements as part of that negotiation.
16 standard for operational rations-type contracts. 16 Q Tell us what your recollections of the
17 BY MS. HALLAM: 17 nepotiation were, .
18 Q Did you participate in the negotiations with 18 A The final negotiations were very hairy
19 Freedom Industries? 19 contracts negotiations. We basically got the audit
20 A Yes, | was involved in a number of discussions 20 information one day and starled negotiations on the nex?
21 with Freedom Industries as part of the contract process. 21 position, We were directed to push toward an earty
22 Q Could you tell us to what extent you 22  December award date if’ we were going 1o do this comract,
23 participated rather than just the number of them? 23 There were a lot of discussions; a lot of changes in
24 A Asthe buyer, I was responsible for assisting 24  pricing and various aspects of the proposal until we
25  the contracting officer; working numbers; coming up with |25 finally came to agreement; that is, the contract price.
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i1 '~ Q Iwantto talk with respect to prices that were 1 Q During negotiation, was it your intention or

{2 . expensed or costs that were expensed under the contract. 2 DSCP's intention to cover all costs of performance in the
13 Do you know what was expensed for legal ‘and accounting 3 contract price?

4 551"’10559 } 4 A Our contract calls for us to give them a fair

‘5 A There was a number negotiated regarding soft 5 and reasonable price that will allow them to perform the
{6 cost elements, 17 I can look at the document, I can get 6 contract, not necessarily all costs associated with geing
17 to that real quick. 7 into business and staying in business.

58 MR. LUCHANSKY: Your Honar, if T may, just a 8 Q Did DSCP have any expectation as to where other
‘9 ‘vair dire question. [ want to ask whether he has any 9 sources of money were coming from?

jo  current recollection of what was discussed or whether 10 A At various times during discussions, there were
l] he's simply pulling out of the document the numbers. 11 numerous lines of credit being provided by Freedom

32 JUDGE JAMES: 1'm not going to allow you a voir 12 Industries, upwards of $6 million.

‘i3 dire question right now. You can cross-examine to your 13 MR. STEIGER: The witness is talking so fast |

14  heart's content. 14 really camnot follow.

is MR. LUCHANSKY: Yes, Your Honor. 15 THE WITNESS: I'm sorry.

iﬁ : JUDGE JAMES: If you're looking at a document, 16 At various times during discussions, Freedom

17 Mr. Ford, please enlighten us which one you're looking 17 had proposed various lines of credit. Iremember mast
8 at. _ ’ ‘ 18 clearly was about a $6 million figure as a line of credit
;é :'" THE WITNESS: Yes, sir; I'm looking at the 19 from a commercial bank, so we fully expected Freedom t
30 price negotiation memorandum, price analysis dated 20 have lines of credit. Also, during discussions, Freedom
él November 8, where it talked about the Govemment 21 talked about using the SBA as a source of {inancing.

2:2 " increasing their position by $15,000 of legal and 22 BY MS. HALLAM:

23 accounting fees. 23 Q Do you believe that Freedom understood that the
24 MR. LUCHANSKY: 1didn't hear the witness. 24 (Government was not paying all of the costs in the

35 THE WITNESS: 1'm sorry; I'm looking at the 25  contract price, all of the costs of performance and

i Page 1154 Page 1]
; 1 price negotiation memorandum dated November 8, 1984. 1 stari-up in the contract price?

};ﬂ Lie MR, LUCHANSKY: At what page? 2 MR. LUCHANSKY: Objection; it mischaracterizes
3 _THE WITNESS: Page 9; the Government mcreased 3 the testimony.

:4  the audit position by $15,000. SoifI go back to the 4 JUDGE JAMES: Objection is overruled.

:5 addendum to the price analysis, I can get started if 5 THE WITNESS: Yes, I do.

76 lthcrc's an amount, . 6  BYMS. HALLAM: . .. . .

i7 ~ [Pause] ‘ 7 Q Did Freedom ever indicate that there may be

},8 - THE WITNESS: 1can't find that document; I'm 8 obstacles in obtaining these ather sources of monies for
59 SOITY- 9 the performance?

10 BY MS. HALLAM: 10 A There are various discussions during

11 Q Okay; in your memorandum, you talk about 11 negotiations about financing, but up until the time of

ig - ‘building repair and building rehabilitation. Is there a 12 award, it was n1y belief that Freedom had a commercial
{3 _ distinction between the two? 13 financing source lined up. .‘

14 A Not by my recollection and not by the document 14 Q Did Freedom ever indicate that there were

15 . étself. It talks about them interchangeably. 15 obstacles or limitations to drawing upon that source of
16 ~* Q Could you tell us what was expensed for 16 finance?

I? building repair? 17 A Not to me, no.

18 A The fmal cost element accepted for building 18 Q Deo you recall having any conversations with

i9  repairs was $145,000. 19 Preedom with regard to what they could expect to recover

20 Q Do you know what was proposed in Freedom's 20 through progress payments?

21 proposal? 21 A T don't recall any gpecific conversations

22 A From the document, page 8, price negotiation 22 addressing progress payments. There's nothing in the

23 memorandum, it talks about a figure of $650,000. 23 final contract that shows anything different with

24 Q How much? 24 progress payments, so that would not stimulate my memor

25 A $650,000. 25 Q Did you advise Freedom or was Freedom advised
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1 at any time that there might be some limitations to what| 1 or listed in the contract as an attachment.

2 they could -- what expensed costs could be recovered 2 Q I'd like to talk about certain capital
3 through progress payments? 3 equipment, costs that were expensed under the contract.
4 A Not that I recall, no. 4 Do you recall generally that certain items that are
5 Q Was the progress payment liquidation rate 5 penerally capital in nature were'expensed under the
6 discussed during negotiations? 6 contract? ‘ T
7 A ‘Again, not that I recall, no. 7 A Trecall discussions about that, The biggest
8 Q' If a rate of 82.6 percent were discussed, would 3 thing I recall about that, ﬂmugh;f was in terms of the
9 you recall that? 9 depreciation of those items. I don't recall any
10 A If an alternate liquidation rate was discussed 10 specifics. ot
11 and agreed to, it would have been put into the contract. |11 Q I'd like you to look at page 5 of your price
12 Q What do you mean by an alternate rate? 12 negotiation memorandum. ¥
13 © A Well, the contract provisions list progress 13 MR. LUCHANSKY: Of which date, ma'am?
14 payments provisions, and they're fairly standard 14 MS. HALLAM: Five, of tab 9, Government Rule 4.
15 provisions. The progress payments are administered by|15 THE WITNESS: Okay.
16 the administrative contracting officer and not by the |16 BY MS.HALLAM: ©  F
17 contracting officer who awards the contract. So a lot of|17 Q Do you recall, for instance, allowing the items
18  the responsibility for progress payments belongs to the |18 under C to be expensed under the contract?
19 ACO, so if there was discussions about changing things, |19 A Under C? -t
20 .we would have had to bring the proposed ACO into 20 Q Yes. '
21  discussions. 21 A Manufacturing ove';-hcad‘.?_ We allowed those costs
22 JUDGE JAMES: So should the Board understand 22  in the contract. As part of the discussions, we
23 from that statement, sir, that the proposed ACO 23 increased our position. "
24 participated in the negotiation of the contract? 24 Q I'm sorry; you're gomg to have to talk a
25 THE WITNESS: No, they did not, sir. 25 little louder.
" Page 1158 Page 1160
1 BY MS, HALLAM: 1 A As part of the d15cuss1ons, we allowed costs
2 Q How many contract negotiations have you been | 2 under the contract and actually.increased the Government
3 involved in as a buyer or contracting officer? 3 position for those four particuldr cost elements, yes.
4 A Tt would be hard to say, but it's in excess of 4 Q With regard to your disciissions or your
5 100 5 negotiations for these particular elements, like quality
6 Q Is the liquidated progress payment something 6 control equipment, for instance; was there any followup
7 that's commonly discussed in the negotiations of the 7 discussions on whether the contractor could have or not
8 contract? 8 received progress payments for those items that were
9 A Not in the ones that I've been involved in, no. 9 expensed under the contract as capital items?
10 Q Is the recovery of the cost through progress 10 A Not that I recall, no, not jhat 1 recall.
11 payments something that's commonly discussed in 11 Q Did you attend the post-award meeting on this
12 negotiations? 12 contract, post-award conference?
13 A Again, not in the oncs that I've been involved 13 A Yes, Idid. .
14 with, no. 14 Q Do you remember participating in any private
15 Q Do you recall during the negotiations some 15 meeting that was conducted at that time?
16 spreadsheets that Freedom had in their possession? 16 A 1don't recall participating in a private
17 A During the discussions, Freedom had literally 17  meeting, no. N
18 tens of pages of spreadsheets at various times with 18 Q Did there come a time when you became aware
19  different proposals and different pricing lines, so yes, (19 that Freedom was having a problem with its financial
20 there's a number of spreadsheets that Freedom used as |20 institution, Dollar Dry Dock? -
21 part of its negotiation strategy. 21 A The discussions came upat the post-award
22 Q Do you consider any of those spreadsheets to be |22 conference about financing problems, and subsequent to
23 incorporated into the contract? 23 that, there were no more issues to my understanding on
24 A No, no, anything incorporated into the contract {24 financing. :
25 would either be incorporated directly into the contract |25 Q I'd like you to refer to Rulc 4 Tab 6.
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j, . A That is a letter to Jacine Thomas from Henry 1 MR. LUCHANSKY: Objection; I'm going to object
7 Thomas dated September 13, 1984. 2 to him testifying about a sentence from a letter that he

{3 - Q I'm sorry; I'm looking at tab 6. 3 has no knowledge about; wasn't involved in. Objection,
4 . A I'msorry; I'm at 8; I'm sorry; I apologize; 4 Your Honor.

is 'I"fr; sorry; the letter is from Dollar Dry Dock Bank 5 JUDGE JAMES: He's already testified he's

;‘ﬁ addressed to a Mr. Tom Barkewitz; August 10, 1984, isthe | 6 unaware of this letter before award.

E? date;.I apologize. 7 BY MS. HALLAM:

‘8 ° Q Do you recall seeing this document prior to 8 Q Did you have any knowledge with regard 1o any
'S award? - 9 financial problems that Freedom may or may not have h:
10 A No, Idonot. . 10  prior to award?

1_1 Q Do you remember or was this document at any 11 A No.

12 time brought to your attention? i 12 Q Okay; do you recall at any time after award

13 . A Tremember discussions of this document on a 13 being asked by DCAS or anyone else about your intention
14 . post-award basis. I do not recall secing this on a 14  in expensing certain capital equipment in the contract

15 preaward basis. It would have impacted our ability to 15 price?

ié ~ award the contract to Freedom if we were aware of 16 A No, I don't recall that question, no.

%7 financial problems up front. 17 Q How many awards -- how many IPP contracts hav.
18 ;j‘ Q This particular letter would havc impacted on 18 you been involved in as either a contracting officer or a
i,-9 your ability to award? ‘ : 19  buyer?

go A Wait; this letter is less than firm in its line 20 A Probably about 30 or 40 contracts, somewhere

21 of credit. It has some conditions assigned to it, 21 between 30 and 40.

5_2 ¢specifically, a contract in ithe amaount of $21 million, 22 Q Are you aware of any requirement to award 1pp
|2rj rand the contract we awarded was significantly lower than 23  producers contracts to keep them active?

gii that. 24 A The poal of the IPP program is to award

25 Q I'dlike you to look at Rule 4, Tab 8. 25 contracts to maintain an industrial base. Whether you do
b, | ! Page 1162 Page 1]
‘Li o A Yes. . . e 1 that with a specific contractor is not necessarily a goal
{zﬁ i, Q Were you aware of this letter prior to award of 2 of the program.

{3 the contract? | 3 Q Would that be a yes or a no? Are you aware of
{4 A This is -- do you want me to read the letter, 4 any requirement --

#5 - Your Honor? 5 A No, that would be a no, then

%g ' JUDGE JAMES: Reag_i it to yourself, 6 MS, HALLAM: 1have no further questions.

i1 THE WITNESS: The :document? I'm sorry? 7 JUDGE JAMES: Cross?

I§ “No, I was not. 8 MR. LUCHANSKY: Yes, Your Honor.

i9 BY MS. HALLAM: 9 . CROSS-EXAMINATION

10 Q Were you aware of the situation wn:h -- between 10 BY MR. LUCHANSKY:

11 " Freedom Industries and Dollar Dry Dock, wherein Dollar 11 Q Mr. Ford, do you remember my taking your

12 i:Dry Dock was not provided money? 12 deposition back on November 22, 1989, in Philadelphia?
i; ' MR. LUCHANSKY: Objection; I'm going to object 13 A Yes, sir. t

H :m her characterization of a scenario not in evidence. 14 Q Do you remember my asking you a lot of

;5 : I'm going to object to her characterization of that 15 questions about the negotiations that went on for the

16 * ‘question, where it's oing, i6 Freedom contract?

iz ’ JUDGE JAMES: Do you have any response to the 17 A That is correct, yes.

18 objection? 18 Q Do you remember that in response to each and

}'9 - MS. HALLAM: 1'} wnhdraw the question. 19 every one of my questions about what happened either
20 BY MS. HALLAM: 20 during the period before negotiations or at the actual

21 Q I'd likc you ta refer to Rule 4, Tab 8, third 21 negotiating table itself or in the period ollowing

22 paragraph, To date, Freedom's expected support fram 22 negotiations that your answer consistently was "il's been
23 Dollar Dry Dock Savings Bank has been fertile. Were you 23 along time, sir; I don't remember the negotiations?"

24 aware that the support had been fertile prior to award of 24 A Yes, sir.

25 the contract? 25 Q Now, I asked you about the ~- your review of
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1 the spreadsheets and other than yes, there were 1 Q And, in fact, on a number of the questions,
2 spreadsheets, you didn't remember anything in deta11 2 when I said do you remember what happened, you said no: 1
3 about the spreadsheets, right? 3 asked you, well, is there anything that would refresh
4 A No, sir. 4  your recollection anything that I can get for you to look
5 Q Okay;' what has changed between then and now 5 atto see if it might jog your menmry Do you remember
6 that allows you to recall whether those spreadsheets that 6 that?
7 were flying around in that hurry got attached to that 7 A No, sir. :
8 memorandum of understanding or didn't get attached when | 8 Q And, yet, reviewing those documents at the time
9 you couldn't recall a thing about negotiations on 2 --Ididn't rush you through thcm, did I?
10 November 22? 10 A Na, sir, :
11 A Two thmgs have changed sir, One is that ['ve 11 Q Reviewing them at the tl.me didn't jog your
12 had a chance to review a number of documents in the file, 12 memory as to anything you're saymg now with respect to
13 "and two, I saw the contract that had no reference to any 13 the spreadsheets that weren't attached to the memorandum
14 spreadsheets as being attached -- as part of the 14 of understanding, did 1t‘? :
15 contract, sir. 15 A No, sir, | ’
15 Q Okay; with respect to that second claim, no 16 Q Did you have any meetings with counsel in
17 reference, are you talking about -- when you say the 17 preparation to testifying here today‘?
18 contract, are you referring to the memorandum of 18 A Yes, sir. f
18 understanding or the actual contract award itsel{? 19 Q How many times did you meet with counsel?
20 A The contract itself, sir, 20 A T believe twice, sir.
21 Q Okay; so, you are, or are you not, speculating 21 Q Approximately when wefe those meetings?
22 from the fact -- you are concluding from the fact that 22 A The first meeting was a fiumber of weeks ago;
23 the contract itself doesn't say anything about the 23 the last meeting was last night. ¥
24  spreadsheets, you're concluding that it must not have 24 Q And were you going over -- in meeting with
25 been attached to the memorandum of understanding, 25 counsel, did you go over these documents that you just
Page 1166 . . Page 1168
1 correct? - - 1 referred to that refreshed your recollection?
2 A Yes, sir. 2 A We did look at some of these documents, yes,
3 Q But you don't have any current recollection as 3 sir. ,:j‘
4 to whether that took place or not, do you? 4 Q Now, talking about cash flows, the solicitation
5 A No, sir. 5 in this case does call for cash flows to be submitted by
6 Q Now, what is it that you said you reviewed that 6 the contractor; isn't that correct?
7 refreshed your recollection as to what happened? 7 A I believe so, yes. q
8 A Tlooked at a lot of documents that | efther 8 Q And it was your testi.moﬁy that although you
9 had prepared or as part of the process that I was able to 9 can't recall from the flurry of cash flows, certainly,
10 gather information. 10 those cash flows were reviewed in connection with the
11 Q What documents were those, sir? 11 review of Freedom's proposal for this contract; isn't
12 A Price negotiation memorandum; the 12 that right?
13 prenegotiation briefing memorandum; the addendum to the |13 A ldon't believe T teqtlﬁcd to that, sir. 1
14 prenegotiation memorandum; specifically, those three 14 did not review the cash flows. .,
15 documents as part of the process. I was the preparer of 15 Q But you do recall that there were cash flows
16 those documents. 16 there being reviewed by the people at DPSC in connection
17 Q Now, do you remember, Mr, Ford, that I referred 17 with the negotiation of Freedom's contract; isn't that
18 you to those documents during your deposition? 18 right?
19 A Yes, sir, 15 A Twould assume so; sir. .
20 Q And that you had the opportunity to look at 20 Q When vou said that you erunched numbers: that
21 them right there, didn't you? 21 was part of your contribution --
22 A Yeg, sir; it was the first time I had seen them 22 A Yes, sir. _
23 in 15 years probably. 23 Q -- to these negotiations; did those numbers
24 Q And vou did look at them. 24 include taking information froﬂj these cash flows?
25 A Yes, sir. 25 A No, the numbers 1 looked at were cost clements
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@,l 'propose.cl by Freedom Industries; the auditors’ position on 1 responsibility to review those cash flows, correct’

i7" . those particular cost elements and then con-ung up with a 2 A No, sir; no, sir.

3’.3_ .Government pasition for negotiations. 3 Q Now, one of the other requirements in this

r‘} " - Q Seo you would feed those numbers to Mr. 4  solicitation was that Freedom provide the sources and
5 Barkew1tz 5 uses of the funds that it proposed for this contract:

6 A Yes, sir. 6 isn't that right?

1'[ . Q. And then, if he were the one who is rcv1ew1ng 7 A Yes, sir.

38 the cash flows, he would mcorporate that into his 8 Q And the cash flows is one excellent way of

E analysis, 9 providing the sources and uses of those funds; isn't that

IO A Twould assist the contracting officer, yes, 10 right?

1 Csin, 7L -y 11 A It is one option, yes, sir.

12 i Q I'm not sure that answered my question but -- 12 Q Now, you testified, Mz, Ford, briefly about the

i3' - A Ijust don't know if Mr, Barkewitz was the one 13 use or the origin of the L4 clause,

14 reviewing the cash flows;'so if you're saying a system of 14 A Yes, sir.

15 sreviewing cash flows, the answer is I don't know. 15 Q Do you remember in your deposition, 1 asked you
16 Q To the best of your knowledge, somebody on that 16 about the L4 clause?

1,7 DPSC team was reviewing those cash flows, since they were {17 A Yes, sir. .

18 mcludcd as part of the requucments in the solicitation; 18 Q I'm sorry?

19 '.is that correct? 19 A 1do recall, yes, sir.

%0 A Or it could have been the DCAS team sir; 20 Q And do you remember that your answer was that
21 that's why I'm not sure. 21 you're not familiar with the L4 clause?

_éi Q.I'm sorTy? 22 A 1 believe that was my testimony today, sir; it

23 5. A Orit could have béen part of thc DCASMA team 23 was in the solicitation when I became the buyer. [ did
24 that was doing the preaward survey. 24 not develop the clause or did not coordinate the

%5 Q Okay; somebody involved in those negotiations 25 development of that clause,

oo Page 1170 Page 1
f 1 ' wasV i'eviewing those cash flows. .. . ... . .. 1 Q I understand; but your testimony went on to s
‘24 A I'would assume so, yes. R 2 that it was in use at the time, or you made some oth

3 JUDGE JAMES: Let me ask you agam was. 3 reference to the use of the L4 clause other than the {
r?? _anybody from DCASMA involved with the negotiations, let's | 4 that here it is in this contract, didn't you?
i5 say, November 6, 19847 5 A 1said, sir, I believe there was a series of L

6. THE WIINESS: No, Sll‘ they were mvolved in 6 clauses in MRE contracts that had been developed by

'{ the prenegotxat\on discussions the day or so before that. 7 someone else in the MRE program.

8§ . We actually had the pcas folks to come in, because there 8 Q Okay; so, in fact, you really have absolutely
!9 was such a short time between the audit itself and the 9 no idea, no factual information whatsoever, about L
}0 negotiations, so I don't belicve any DCAS folks were . 10  other than the fact that it showed up in the
11 . actually involved in the ongoing discussions, no, sir. 11 solicitation, correct?

}2 _; - JUDGE JAMES; And what you're referring to, I 12 A Yes, sit.

13 take it, is some sort of a Governmental meeting; is that 13 Q Mr. Ford, you testified about Government Rul
14 right? i 14 Tab 6. 1'd like for you to take a look at lhat Do yc
15 THE WITNESS: Yes, sir. 15 have that in front of you?

1§ BY MR. LUCHANSKY: 16 A Yes,Ido.

17 Q Now, Mr. Ford, to.the best of your knowledge, 17 Q That's the August 10, 1984, letter from Mr.
18 the cash flows were submitted by Freedom directly to 18 Seeger to Mr. Barkewitz,

19 Drsc,weren't they? 19 A Yes, sir.

20 A To the best of my knowledge, ves, sir. 20 Q First of all, that letter's not addressed 10

21 Q To the extent that DCASMA might have been 21 you, correct?

22 involved in reviewing them, that was because bpSC would |22 A No, it isn't.

;3 have been asking for their input. 23 Q You're not copied on this Jetter in any way.

24 A Yes, sir, 24 A No, sir,

135 Q But that wouldn't absolve DPSC from its 25 Q Now, this letter concerns you a little bit,
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I doesn't it, because it's conditional. : 1 A Mr, Barkewitz would have had te find Freedom
2 A Yes, sir. o 2 Industries responsible in édditign to finding the price
3 Q And the condition that you specifically pmntcd 3 fair and reasonable, so he would have had to have made an
4 to is in that first sentence where it says in the event 4 affirmative determinatib‘n'of responsibility for all their
5 Freedom is awarded a contract in the amount of $21 5 capabilities, including financial,
6 million, then, we shall provide financing; isn't that 6 Q Well, the preaward survey had been done,
7 right that that was the condition you pointed to? 7 cormrect? ,
8 A Yes, sir, 8 A Yes. 3
9 Q And that concerns you doesn't jt? 9 Q And the preaward survejf{ was done back on -- it
10 A Yes. 10 was done back on Augusﬁ 30, 1"§84, correct?
11 Q Becanse, as you said, in the event that 2 11 A I'd have to check on the date.
12 contract is awarded at less than the $21 million, it ) Q Okay; it was done at a ti_?ne when the terms of
13 ° would appear from this letter that that financing won't 13 the contract were different than ‘what was finally
14 bc there; isn't that right? 14 awarded; isn't that right? .
15 - A Yes,sir. 15 A Well, it was done at a time before the final
16 Q And that's a big concern. 16 price was established, yes, sir, *
17 - A It would be, yes; sir. 17 Q Correct; and that preawaf’d was done at a time
18 Q Now, to the extent, however, that Mr. Barkewitz 18 when the total contract award was proposed to be $21
19 might have reviewed this condition and deemed it to be 19 million, correct?
20 . acceptable to him, well, that would have been acceptable 20 A Thelieve so, yes. :
21 -- he would have made the final call, wouldn't he? 21 Q Yes; and that preaward was performed at a time
22 A That is correct; he was the contracting 22 when progress payments that were to be provided under the
23 officer. 23 solicitation were lower, $4 million lower than what was
24 JUDGE JAMES: You were just the buyer. 24 eventually awarded under the contract; isn't that right?
25 THE WITNESS: 1was the buyer, yes, sir. 25 A 1'd have to look at the survey, sir.
) Page 1174 B Page 1176
1 ‘" BY MR. LUCHANSKY: - 1 Q Okay; well, let's sé.y to the extent that the
2 Q You weren't the contracting officer, 2 terms of financing changed from the time of the initial
3.4 A" No,1was not 3 preaward to the time of the ﬂnal contract award,
4 Q Now, one of the things that, assuming that this 4 certainly, that change in the ﬁnancmg being provided by
5 letter were known to Mr, Barkewitz at or about Aungust 10, 5 the Government through progress payments would have
6 1984, it's ttue, is it not, that one of the things Mr. 6 affected the determination of respon51b111ty of Freedom.
7 Barkewitz would have known if he had secn this Angust 10 7 A Yes, sir; any changes in Ehc financial area
8  letter is that at the time of contract negotiation, 8 would have affected the determmatlon of responsibility.
$ November 6, 1984, when you and Mr. Barkewitz nepotiated a 9 Q So, Mr. Barkewitz certamly could have made a
10 $17 million contract with Freedom, your team would have 10  finding -- may have concluded at the time of award thau
11 known that this commitment letter was no longer binding 11 Freedom was a responsible conﬁ'actor based upon the final
12 on Dollar, wouldn't you? 12 negotiated terms and the information that he had on
13 A If he would have known about it. 13 November 6, 1984; isn't that correct?
14 Q Right. 14 A It would be speculative, but he could have,
15 A It would have raised -- yes, we would have been 15 yes, '
16 awarc that there was an issue with Dollar Dry Dock 16 Q So, he could have. And you don't know that he
17  financing. 17 didn't. :
18 Q And if you and Mr., Barkewitz had gone ahead and 18 A No, sir,
19 awarded -- let me say Mr. Barkewitz; since you were the 19 Q And indeed, from your experience as a huyver.
20 buyer, vou don't award contracts, correct? 20 isn't it true that Mr. Barkewitz could not have awarded
21 A That is correct; I don't award contracts. 21  this contract to Freedom unless he did make an
22 Q If Mr. Barkewitz Lad gone on and awarded this 22 affirmative finding of responsibility for Freedom.
23  contract to Freedom, even knowing of this $21 million 23 A That is correct; every cortractor has to have
24 condition, well, that was certainly his prerogative, 24  an affirmative determination of responsibility before a
25  wasn't it? 25 contract is awarded. '
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111 . Q And so Mr, Barkewitz -- and that would have 1 million after September 5, 1984, and eventually to $17
2 _been the PCO's determination. 2 million, approximately $17 millien, at the time of
?3 ; A That is correct. ' 3 contract award; isn't that right?
J4 MQ In'this case, Mr. Barkewitz. 4 A Yes.
i5 A That is correct. 5 Q So based on your testimony, isn't 1t absolutely
.6 . Q_And in this case, on November 6, 1984, 6 certain that Mr. Barkewitz, who was in possession of thi
1"? '.'_ A Yes, sir. 7 letter, knew at the time of contract award that Dollar
'8 Q Please turn to Government Rule 4, Tab 5. 8 Dry Dock was not committed to providing -- not commil
9 " A Five? I'msomry. _ 9 under this letter to provide financing to Freedom for
0 Q Yes, please; back one tab from where we were 10 this contract?
1 __just looking. | 11 A To tell you the truth, ['m not certain, because
2 A Yes, sir. 12 there are other letters talking about a $6 million line
13 Q Do you recognize this August 9, 1984, letter 13 of credit from Dollar Dry Dock subsequent to these
4 from Mr. Seeger to Mr, Barkewitz? 14 letters,
5 . A I'veseen the letter before, yes, sir. 15 Q Oh, really?
é Q Okay; and do you remember if you saw it before 16 A There were other discussions == I remenber
7 contract award? 17 discussions of $6 million lines of credit that Freedom
8, A Ibelieve I saw it, but I can 't be positive. 18 talked about having so --
fé 2. Q Okay; now, do you recall that indeed, this is a 19 Q Really? When?
20 letter that everyone on behalf of the Government, 20 A They were discussed -~
21 - -everyone from the DPSC to DCASMA to counsel, cveryone 2] Q When did those discussions take place?
%2 . agrees that this letter was received by Mr, Barkewitz and 22 A They happened sometime during the negotiation
23 -is the one -~ and at least this letter was considered in 23 process, and 1 really can't put a number down, but [
24 connection with the preaward survey? 24 specifically, for some reason, I didn't even remember the
éj Let me withdraw the end of that; let me 25 §7.2 number, but $6 million stuck out in my mind as on
f Page 1178 Page 1.
i1 withdraw the question, and let me ask it again. Do you 1 of the discussions that Freedom had financing for,
"2 !recall that this August 9, 1984, letter is one that PPSC 2 Q So these are discussions that you participated
r3 “'and DCASMA all agree was received at or about - August 9, 3 in?
i4 ..19847 : 4 A Yes, sir.
4::'3 A Yes. 5 Q And other than the number $6 million, do you
iﬁa Q And is it your contention that the - if you 6 have any recollection whatsoever about what you're
ﬂ look at the August 9 ]cttcr\, you see that this letter has 7 talking about? .
;8 the same condition as the one you were looking at on 8 A 36 million and Dollar Dry Dock were the two
-9 Avgust 10, doesn't it? 9 mnames,
10 A Yes, sir; the one on August 10, though, has 10 Q Was there ever a letter to this effect?
il additional conditions. 11 A I'm not sure.
B2 : Q Okay; well, ! don’ t want to talk about that 12 Q Who did you get this information from?
13 “right now, because it seemus to me like that first 13 A That's one of the things I remember as pah of
]4 «condition is a very, very 51g111ﬁcant condition; isn't 14 these discussions. I mean --
i3 that right? : 13 Q From whom did you get this inforimation?
16 - A Well, it was a condition, yes, sir. 16 A Freedom Industries, sir.
177 Q ltwasa condition, right? 17 Q From whom at Freedom?
18 A Yes, sir, 18 A [believe Mr. Thomas or one of his negotiators
i9 Q And you've just testified that with that 15 I distinctly remember that.
20 condition of $21 million contract was not satisfied, 20 Q You don't remember from whom vou got this
21 well, then, this letier would not be a binding commitment 21 information, do you?
22 letter on behatf of Dollar Dry Dock; isn't that correct? 22 A No, gir.
23 A Yes, sir, 23 Q And you don't remember the context.
g4 Q But in fact, this $21 million proposed contract 24 A It was during discussions, yes, sir.
25  was changed through negotiations down to about $18 25 Q Yes; you don't remember the terms.
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1 A No, sir. : 1 isn't that correct?
2 Q You don't remember whether, in fact, this was 2 A No; it was apparent to me, sir, that they
3 anything other than some reference offhand -- you don't 3 weren't providing $7.2 million worth of financing on this
4 remember anything other than that number being bandied 4 contract. I wasn't aware whether they were providing
5 about, do you? 5 other financing. I don't know the amount.
8 A The number of the bank, sir. 6 Q Mr. Ford, please tell me, if you would, about
7 Q Was it in the postnegotiation memorandum? Was 7 what the extent of Mr, Lighman's involvement was. You've
8 that number there? 8§ testified that Mr, Liebman wasn't actually present at the
9 A Tdon't believe so, no. 9 negotiation table on Novégnberﬁ, 1984, correct?
10 Q It wasn't a serious enough number or an 10 A T believe so, yes. ~
11  important enough number to make it into your 11 Q However, Mr. Licbman was present on November 3,
12 postnegotiation memorandum. 12 1984, when the ‘Govcmment aul_mct, and DCASMA bricled
13 A The postnegotiation memorandum talked about the 13 DPSC on Freedom's position; isn't that correct?
14 contract costs, not necessarily about financing, sir. 14 A 1 believe so, yes. i
15 Q Now, so getting back to the August 9 letter, 15 Q And, in fact, Mr. Liebman headed the DCASMA
16 certainly, Mr. Barkewitz knew at the time of award on 16 team for purposes of bricf'mg DPSC; isn't that right?
17 November 6, 1984, that Dollar Dry Dock was not providing {17 A That, I'm not really sure.of. 1know he was
18 any financing pursuant to this August 9, 1984 or the 18 part of discussions, but I don't I‘mOW who headed the
19 August 10, 1984 letters; isn't that ripht? 19 team. Idon't recall who headed the team.
20 A 1 don't believe so, no. 20 Q And you do know also thiat the reason Mr.
21 Q You don't believe what? 21 Liebmen was there was because as ACO, he had coordinated
22 A That he was not aware that they weren't 22 the gathering of the studies of Frccdom‘s October 16
23 providing any financing. The letter just addresses -- 23 price proposal; isn't that r1ght"
24 excuse me -- a specific financing level. I'm not sure 24 A Yes, sir, !
25  that he knew they were providing no financing whatsoever. |25 Q And so, DCASMA perfnnﬁed a price analysis of
Page 1182 Page 1184
1 - Q Under this letter, sir -- 1 Freedom's October 16, 1984, pnce proposal, correct?
2 A Yes, sir, 2 A Yes, they did. .
3 Q Let me ask the question again. 3 Q And they based that repqrt, in part, upon an
4 A Yes, sir, 4 analysis that DCAA did of Freedpm's October 16, 1984,
5 Q You do know with a certainty that at the time 5 price proposal; isn't that nght?
6 of contract award, on November 6, 1984, Mr. Barkewitz was | 6 A Yes,
7 notrelying on this August 9, 1984, or the August 10, 7 Q And Mr, Licbman assembled all of this
8 1984, commitment letters; isn't that correct? 8 information and was rcsponsiblé for coordinating and
9 A Tdon't know that for certainly, sir, no. 9 digesting these analyses, Wasn't he?
10 Q You do know that Mr. Barkewitz understood, as 10 A T'm not sure, again; if he 'was responsible {or
11 you testified to yourself today, that as of the time of 11 it. 1know that he was part of the board that was there.
12 contract award on November 6, 1984, that Dollar was not 12 [ mean, there was numerous people from DCASMA theie: al
13 going to be providing any financing to Freedom under 13 one time or another, the commander of DCASMA was there
14 these commitment letters at tabs § and 6; isn'l that 14 So I'm not sure who the lead was on that, but he was
15 correct? 15  involved,
16 A Well, sir, T didn't see the document under tah 16 Q Certainly, all of the people at DCASMA appearcd
17 6, s0 I can say that I would have a question based on 17 to he very familiar with the October 16 proposal,
18 that, but I can't say what Mr. Barkewitz thought. 18 correct?
19 Q It was apparent to you -- 19 A 1 believe so, yes.
20 A Tome, it was. 20 Q And you know that the October 16 proposa! was
21 Q --even as just the buyer. 21  abready approximately $3 million lower than the $21
22 A Yes, 22 million proposal from August 2, don't you?
23 Q That Dollar Dry Dock was not committed to 23 A Well, I know we went from $34 a case to 329 a
24 providing financing to Freedom under this August 9, 1984, {24 case. I didn't do the math but, I mean, it was
25 letter when the contract was awarded at §17 million; 25 significantly lower.
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i'l ~ Q Okay; and that occurred, those two figures, the 1 had spreadsheets.

52' ' $34.81 a case, that was back around July 31 ,-August 2, 2 A They had spreadsheets, yes, sir.

13 ng]lt'? . 3 Q But you also know that with each proposal,

!4 " A It was sometime in the SUITUMET, Yes, Si. 4 Freedom submitied a new set of cash flows.

{5 'Q And then, after September 5, after the meeting 5 A Y know they submitted spreadsheets. As to what
‘6 with Captain Parsons, that case figure came down to about 6 was on each one, 1 mean, each document, ] couldn't

57 $29,90, correct? 7 testifyto.

8 A I believe that was the number, yes sir. 8 Q I'mnot askmg you what's on each document,

;'9 . Q Andif you do the number, that might account 9 I'm simply asking: you do recall that with each price
10 for the change from $21 million to about $18 million, 10 proposal, Freedom worked up a new set of spreadsheets ¢
i1 correct? - - : 11  submitted cash flows in support of each of their price
;2 A Yes, sir. 12 proposals as required under the solicitation. Do you

13 - Q Okay; and then, t.he October 16 propohal is this 13 remember that?

i‘4 .. 318 million figure we talked about. 14 A 1 said I believe so, but 1 can't, you know,

13 A Ibelieve so, yes. 15 positively testify to that,

16 Q Now, the DCASMA team, including Mr, Liebman, 16 Q You talked about the 1PP base,

l 7 all scemed pretty well versed in the Freedom proposal, 17 A Yes, sir, .

£§ ! Lcorrect? 18 Q And you said that there's no certainty that an

19 -~ A Interms of the pricing proposa.l I believe . 19 1PP MRE contractor was going to get another award.

2 "they had a good -- the DCASMA team had a good 20 A Well, I believe [ talked about 1Pp in general,

él understanding, [ believe, yes. 21 sir.

22 Q And they appeared well-versed in the DcASMA 22 Q Okay.

23 -\'\review of that proposal. 23 A There's no certainty they're going to get an

1?4 A As well as could be expected under the 24 award. You still have to find them responsible. ! mean,
25 circumstances. Likel said, it was a very rushed -- 25 there are constraints with the IPP. You can't pay any
i Page 1186 Page 1.
}1 normally, an audit takes 120 days or more. This audit of 1 price to maintain a base You should be looking for
E ‘Freedom was done in a mattcr of a month or 50, the whole = | 2 altemahves to increase the industrial base at all

°3 : thing was done: audltcd price cvaluatmn negotiation, 3 times. Soif you find those alternatives, it may changc
g4 ‘1t was a very quick negotiation. : 4 the makeup of an industrial base, Your overall goal,
i3 Q They presented thlS information to you on. 5 though, is to come up with an industrial base that

56 - November 5. . L C e 6 supports the services' requirements for the IPP item.

}‘{ - A Yes. & 7 The companies in that are not so important as the

8" Q And they were later commended. In fact, Mr. 8 combined ability to fulfill the needs.

;9 Licbman was one of the people laler commended on 9 Q Well, certainly, sir, first of all, the MRE

o presenting this information on November 5, correct? 10 program is under the IPP program, correct?

41 A 1don't recall, 11 A Yes, sir,

}g - Q So they presented the DCASMA review and the 12 Q And you testified that it's the goal in the 1P

13 DcaA information, correct? 13 program, including MRE, specifically the MRE progratn, th
14 A Yes, _ 14 goal was to maintain the industrial base Lo obtain these
15, Q And you indicated Ihat to the best of your 1§  items, correct? ‘

161 -‘:-}'ecollcctmn, DCASMA, including Mr. Liebman, had these 16 A Yes, sir,

17 ‘'spreadsheets. They had a copy of the spreadsheets also; 17 Q Now, once -- it takes a lot to quzlify a

18 is that right? : 18 contractor as an MRE IPP producer, doesn't it?

19 A T'm not sure what spreadshects they had, 1 19 A 1helieve so, yes.

20 testified there were a number of spreadsheets with 20 Q They have to go through a lot of effort, don't

21 different proposals, so I don’t know which ones -- I 21 they?

22  couldn't say which ones they had, sir. 22 A Vs, sir,

23 Q Mr. Ford, based upon your testimony, I wouldn't 23 Q They have to invest a lot of money.

24 even presume to ask you specifically which spreadsheets, 24 A That, I couldn't speculate on, how much money.
25 because I know you don't know, but you do know that they [25 There is alot of effort involved in it. How much money
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1 would be speculation on my part. I don't know what thcy 1 A My expectations, sir, werc to negotiate with
2 spend. 2 the current producers or any new producers to the base to
3 Q Well, Mr. Ford you and Mr. Barkewitz 3 increase -- to support the mdustnal base, That would
4  mnegotiated to pay ‘the startup costs of Freedom in this 4 be my expectation, sir. ‘
5 MRE-5 contract, didn't you? 5 Q I'm talking about - you wurked at DPSC.
6 A We negotiated certain costs in the contract. 6 A I'm sorry. 'a -
7 1'm not sure we negotiated all their startup, no, sir, 7 Q You worked at PPSC.
8 Q Okay; so, you're at least aware of $7 million B A Yes. )
9  of startup costs involved in developing a contractar, 9 Q You're familiar -- you testified about the MRE
10 aren't you? - 10 program. SRR
1 A Idon't know the ﬁgurc. i3l A Yes, sir. a
12 Q You know that a contractor has to become 12 Q So clearly, you seem to be conversant with the
13 ~Walsh-Healey certified in order to become approved asan {13 policy of DPSC regarding MRES, isn't that right?
14 MRE producer? 14 A The policy is to protect thc base and/or expand
15 A "I'hey used to be, yes, sir. 15 the base, yes, sir. ) -,
té Q At the time of this contract. 16 Q And isn't one way to ma}ntain the current base
17 A Yes, 17 to negotiate follow-on contracts in the coming years with
18 Q And you know that Freedom went through that 18 currenﬂy-approved MRE produGers"
19 effort. You know that Freedom went through that? 19 A That is one way, yes, sir.,
20 A Freedom was a Walsh-Healey, so I know at some 20 MR. LUCHANSKY: Ihave no further questions.
21  time, they had to get certified, yes, sir, under 21 JUDGE JAMES: Any redirect by the Government?
22 Walsh-Healey. 22 MS. HALLAM: No, Your Honor,
23 Q So once DPSC has plant producers who are 23 JUDGE JAMES: I want to ask you this, Mr. Ford.
24  qualified for the MRE program, what is the expectation of 24 THE WITNESS: Yes, sir. 8
25 DPSCas to how they're going to be maintained? And I'm 25 JUDGE JAMES: You reviewed the contract after
' Page 1190 L Page 1192
1 not talking about guarantees, and I'm not talking about™ | 1 it was awarded? 3
2 certainties. What I'm talking about is expectations. 2 THE WITNESS: The contract, sir?
3 " A We expect the members of the 1P to part:cxpate 3 JUDGE JAMES: Yes: = ’%; '
4  in the contracting process. 4 THE WITNESS: Yes, $ir,”* 24 - 7=+
5 Q And isn't it true that what that means is that 5 JUDGE JAMES: Did that ¢bntract incorporate by
6 the normal expectation is that with each year's 6 reference MOU or memorandum’of understanding of 6
7 solicitation, that DPSC generally, under ordinary 7 November 19847 :'
8 circumstances, would negotiate with each of the cumrent § THE WITNESS: 1don't rec_':!éll, sir. I'd have 1o
9 IPP MRE producers t0 try to reach a reasonable contract % look at the contract again, I haven't looked at the
10 for MREs; isn't that right? 10 contract itself in a long time.
11 A We-negotiate -- IPP contracts, we generally 11 JUDGE JAMES: You can‘t‘say yes or no?
12 negotiate only with IPp producers. 12 THE WITNESS: No, sir.
13 MR. LUCHANSKY: Ohjection: move 1o strike, 13 FIDGE JAMES: Well, take a look at Rule 4. Tuh
14 JUDGE JAMES: Granted. 14 10 and anywhere clse you please and sec if you cun answer
i5 BY MR. LUCHANSKY: 15 the question. .
16 Q Mr. Ford, I want you to listen to my question 16 THE WITNESS: Yes; sir,
17 because -- 17 THE WITNESS: $ir; I don't see that document
18 A Yes, sir. 18 referenced in the contract, sir.
19 Q --Idon't think it's a hard e, 19 JUDGE JAMES: All right; as a result of my
20 Wasn't it the expectation of DPSC that the way 20 question to the witness, does the Government have any
21 they would maintain the industrial base and the IPP MRE 21  further question of the witness?’
22 producers would be to negotiate each year with the 22 MS. HALLAM: No, Your Honor.
23 currently-approved MRE producers if they can reach a 23 JUDGE JAMES: How abotit the appellant?
24 reasonable price for that year's contract? Wasn't that 24 MR. LUCHANSKY: Yes, jﬁst one.
25  the expectation? 25 BY MR LUCHANSKY: '
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E!I .- Q Do you agree, Mr. Ford, that that memorandum of 1 A I don't remember.
12 understanding to which ypu referred was ingced a binding 2 Q Okay; I think you indicated that you weren’t
-3 “agreement between the Government and Freedom? 3 involved in the submission of progress payment requests
,4 A The MOU, sir, I believe, bound on the price, 4 A Some of them, I was, I was involved with the
i5 Srcs Sir. As far as the price basis, yes, sir, that's my 5 first -~ definitely the first.
Iﬁl .belief.- 6 Q The first progress payment -
'J' ’ Q.-But yuu agree -- 1t s your belief that it was a 7 A Yes,
8 binding conunitment by thc Government to Freedom. 8 Q -- request by Freedom Industries?
9 . A Ibelieve, sir, that it became the basis for 9 A That's right; anything up to February 6, 1
0 this contract, which became the actual binding document. 10 guess. I hand-carried it myself.
_i It's & two-signature contract signed by Mr. Thomas and 11 Q Well, besides submitting them, were you
{2 Mr. Barkewitz. ; 12 actually involved in the preparation?
33 R [Pause.] : 13 A I believe so.
14 - MR. LUCHANSKY: No further questions, Your 14 Q And did that responsjbility resume again when
iS_ :Honor. : 15  you cams back on Board in August of 19857
16 JUDGE JAMES: Thank you ever so much, Mr. Ford 16 A To some extent, yes; not immediately
i? for your testimony. You may step down from the witness |17 necessarily, but yes.
%E\S rJstand : 18 Q Were you present during the reviews conducted
19 - Let's go off the record. 19 by DCAA during the time frames that you were on hoard
?0 ~ [Whereupon, at 12:30 p.n., the hearing recessed 20 with Freedom?
21 ‘.fnr lunch, to reconvene at'1:20 p.m.] 21 A Yes.
2 ' 22 Q Were you involved in any way in maintaining
23 ™ 23 Freedom's books?
24 . 24 A Yes,
35 25 Q Did you actually make the entrics onto the
oL Page 1194 Page 1
L AFTERNOON SESSION_ . ; 1 books? = . -
z. ;’:‘Ei_ ' . [120pm] . : 2. Al probably d1cI in early Fcbrua.ry, the first --
% " [T JUDGE JAMES: All glght let's go back on the : 3 when there were two or three entries to be made only, an
4° rccord ‘Whom does the Government call? o .. .- 4 then, later on, it was done by the accounting department.
; 3. MS. HALLAM: Mr, Mara, Pat Mara. 5 Q And:who was the person in charge of the
‘3 . JUDGE JAMES: All nght 6 accounting department? i ... .
i‘{ ""Whercupon . 7 A Well, directly under me was the comptroller,
gs ! . PATMARA 8 Dolph Vera, and under him was an accountant, Neil Inga
19 was recalled as a witness herein and, having been 9 Q So after the February 1985 time {rame, you
io ' previously duly sworn, was examined and testified further 10 weren't actively involved in maintaining the books in an
11 as follows: 11 way. T
1:2 i JUDGE JAMES: Please remember you are under 12 A No, not actually making debits and credits, but
i3 - oath. 13 it was all under my supervision when I was there, !
14 THE WITNESS: Yes, sir, 14 Q So you were familiar with what was being put on
15 - DIRECT EXAMINATION 15 the books.
16 = BYMS. HALLAM: . 16 A Yes
17 Q Would you just refresh my memory agam? You 17 Q Is that correct?
1 8 had testified that there was a period of time that you 18 Just an aside: do you know who owned Freedom
19 - had left Freedom, beginning in February of 1985; you came |19 Industries?
20 back -- was that August of 19857 20 A Who owns Freedom Industrics?
21 A Yes; I'm not sure of the exact date. 1 believe 21 Q Yes. )
22 it was August. 1 do know it was February 6. 22 A lknow one of the shareholders was Dollar Dry
23 Q During the time frame that the subject 23 Dack, Dollar Savings Bank, Dollar Bank.
24 solicitation was out, wasn't there also a solicitation 24 Q Dollar Dry Dock?
25 out for retort products? 25 A Dollar Dry Dock, and Henry Thomas or Jacine
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1 Thomas basically the other stockholder. 1 recall that specifically, but I thought there were two or
2 Q Do you know what percentage one or the other 2 three other items in there, but you're talking a long
3 owned? 3 time ago.
4 A Ibelieve it was, during the time [ was there, 4 Go ahead. !
5 virtually 100 percent of the stock, I believe, other than | 5 Q But in any one of the submissions of progress
6 what was held by Dollar. 6 payment number one, it dld include a rent payment; is
7 Q Do you know who owned HT Foods? 7 that correct? . \
8 A At what point? 8 A Yes, I believe it did.
9 Q Did the ownership interest change at any point? | 9 Q And were you rcspon51b1e for preparing that
10 A Tdon't know. | 10 document for submission? A
11 Q When'ﬂJey took over the contract, when the 11 A Tthink I did prepare it. If not - if I
12 contract was novated 1o HT Foods. 12 didn't prepare it, it would have been prepared by an
13 A Tbelieve HT Foods was owned by Henry Thomas, |13  accountant, at that point probatiy Neil Inga. Ido
14 but my recollection is fuzzy. 14 remember taking the progress payment down to DCASMA
15 Q Do you recall attending a post-award conference |15 myself. That, I remember,
16 meeting on December 14, 1984? 16 Q Were you aware of when that was submitted, at
17 A Yes, 17 least the second or third submission of it was after the
18 Q And did you attend the entire meeting? 18 lease had been revoked? 1
13 " A" That, I don't know. I don't know. 19 A Tdon't understand the question.
20 - Q Do you have any knowledge of the lease 20 Q Were you aware that the lease had been revoked
21 arrangements for I belicve what we're calling the 21 by Mr, Penzer? 'f
22 Brookdale, the Bunksdale facility? 22 A Revoked? ‘
23 A Some. 23 Q Revoked, yes.
24 Q What's your knowledge of the lease arrangement |24 A No. .
25 for the facility? 25 Q Do you know who John York is or was?
Page 1198 Page 1200
I A Well, it was originally leased from Richard 1 A Yes. £
2 Penzer or some company controlled by him and later was 2 Q Who is that? )
3 ‘-sold to Pilot Realty. And HT Food had a lease on that 3 A Henry used that name on,occasion when telephone
4. property and leased, I belicve in the beginning, to 4 calls came in. That's the only E:gcollcction I have of
5 Freedom, subleased to Freedom. 5 that. Lo
6 Q In subleasing it to Freedom Industries, was it 6 Q Do you know why he usl%;d that name?
7 subleased on exactly the same terms that HT Foods leased 7 A No; I could suppose, but:I don't know.
8 it from Penzer? B Q Do you know if hf.‘. tonducted any business using
2 A Not 100 percent., There were some clauses that 9 that name? ‘ B
10 were different, I believe. There was an option from HT 10 A Not that I can recollect, °
11 Foods to buy the factory. I don't remember the details, 11 Q Do you know who Tacme Thomas is? Am |
12 but 1 know there was an option or something regarding 12 pronouncing the first name rmht'?
13 forklifts and some of the other equipment, and I don*t 13 A Yes, T do know.
14 think all of that was in the sublease to Freedom, as | 14 Q And who is she?
15 remember, 15 A I believe his wife,
16 Q To your knowledge, were the payments the same 16 Q I'm sorry.
17 for Freedom Industries to HT Foods as they were for BT 17 A 'Was, was his wife back then.
18 Foods to Penzer or the property holder? 18 Q Was she on Freedom's payroll, do you know?
19 A To my knowledge, it passed on, to my knowledge, 19 A Directly? '
20 the collection. 20 Q As opposed to --
21 Q Is it correct that in the first progress 21 A Indirectly. i
22 payment request submitted by Freedom Industries that the 22 Q Was she on the payroll?
23 first submission included essentially a claim for just 23 A My recollection -- can you rephrase the
24 the rent on that building, the occupancy cost? 24 question? I'm having problems with the question.
25 A Only? Without seeing the document, I can't 25 Q Did she work for Freedom New York?
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[i1 7 A Notto my recollection, other than a minor role 1 it better. I do know a company called New Personnc or

2 ona - P 2 something atong that regard was --
,3 .,J Q What type of minor role? 3 Q New Ventures?
;4 A 1 don't remember, but I remember, you know, on 4 A New Ventures, sorry.
' occasion., I don't remember - full-time cmployee, no. 5 Q Do you know who the corporate office olficials
iﬁ L Q Do you know if any progress payments included 6 were or officers were of Freedom New York'
17 salaries for her? 7 A Freedom New York?
IS - A Well, I do know 1l1at Henry received his salary, 8 Q Right.
i§ 1 thought, through payment from Jacine, 9 A Not from memory -- yes, I do know. 1 know
10 Q What does that mean? 10 Linda was an officer.
i1 A What does that mean? 11 Q Linda who?
12 .Q Yes 12 A Eiglehart, I thought.
13 .. - A Well, when I got back in August, what it meant 13 Q Did she have a title?

4 " was that the auditors had'agreed that this is the way 14 A I believe secretary; Henry, [ thought, or
15 . ‘that Henry would receive his salary. Iremember having 15 Jacine -- I'm not sure now, I was not an officer. to my

6 '-'discussions with the auditors on that matter, 16 recollection, other than --

7 Q When you say he was receiving his salary 17 Q Was Mr. Thomas, Senior an officer, do you know
8 - through Jacine, the checks were made out to Jacine? 18 A He might have been a nominal stockholder. 1

5 Egﬁ A Jacine? I believe they were made out to 19 don't remember if he was an officer.
20 Jacine; I believe that, She was on the payroll, She 20 Q Do you remember the name of Mr, Dirks?
ﬁ - received his -- he eamed the salary, and it was paid in 21 A Dirks, Walter Dirks?
22 her name, 1 believe. _ 22 Q Dirks.
éfa'_ *.  Q 30 he was not also' on the payroll at that 23 A Iremember the name. He might have been a
24 particular point in time? 24 nominal stockholder. My recoliection is they had one
%5 A 1thought just one of them was. 25 share or two shares or something like that,

e Page 1202 “ Page 1
!.‘1- Q Do you know how much salary was being collected 1 Q But he didn't have a title, so to speak?

-’2 through Jacine Thomas'? 2 A No;l kﬁow Mr. Thomas worked for Freedom, Mr,
'3 A My recollection is that Henry Thomas recewe,d 3 Henry Thomas, Sr. worked for Freedom.

“i} $125,000 a year, and I thpught it was cither paid totally 4 Q Were you aware that at some point in time in

5 . to Jacine or substantially to Jacine, with the DCAA's 5 1986, Linda Eigelhart resigned?

’6 _concurrence. I have clear recollection of discussing it 6 A What date?- e

.7 “with DeAA. : ' 7 Q Ihave no idea, Do you remember anything about
:8 ~ Q Do you know who Kenneth Drummond was? B her resignation?

}9 A Yes. ‘ 9 A Iremember Linda sometime in -- before | left

iO Q And who was he‘7 10  in Febmuary having a baby, and I don't know if she

1 ‘1 A Kenneth Drummond was a CPA whom [ ballcve hade [11 resigned or took a leave of absence; I don't remember
%2 i personnel supply ~- supplied personnel, temporary 12 that, .

13 : employees or an employment service to Freedom, 13 Q Was she -- this is February of 19857 |
14 Q Washe on the payrofl? ‘ 14 A December, January, February, somewhere in that,
15 A If he was, in some minor capacity; I don't 15 Q 0Of 19857 '

is remcmber if he ~- I don't'remember, If he was, it was a 16 A December 1984, January 1985, February --
17 mmor capacity, 17 Q Was she there when you came back on board in
18 Q Do you know what that minor capacity was? 18 August of 19857

19 - A Title-wise, no; nnt‘-rfrom memory. 19 A Yes.
20 Q Was he paid as a consultant or - I'm SOITy, as 20 Q Do you remember her resigning at any time alicr
21 an independent contractor? 21 that?
22 A At what poimt? 22 A No, other than what might have happened near
23 Q Atany point, 23 the end of the contract. I don't know who resigned and
24 A Could have been; it's ringing a bell, but it's 24  who was laid off. I can't tell you that,
25 not clear. If you could show me something, I could see 25 Q Do you recall a problem or a concern of DCAA
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1 w1t.h regard to their belief that Freedom was listing 1 even went in. In fact, I' 11 even go one further: the
2 certain individuals as employees on the payroil and then 2 first progress payment that was submitted, I even called
3 submitting progress payment requests that included taxes 3 DCAA to let them know -- called DCASMA to let them know |
4 and Social Security and then, at a later time, reversing 4 was bringing it down the next day and would try to
5 the books and listing those individuals as 5 discuss it with them, N
6 subcontractors; independent subcontractors or independent 6 [Loud siren sound from su-eet.]
7 contractors? - 7 BY MS. HALLAM:
8 A That's a loaded question; I can't absorb it 8 Q This was a relatively quiet street last week.
5 all. Can you break if down? 9 A 1 grew up and had to sleep in this
10 Q Do you recall Freedom being questioned by bcaa 10 neighborhood, so it's not that bad.
11 with regard t0 a concern that DCAA had where they felt 11 Q During the course of the contract, when you
12 that Freedom was listing individuals as employees on its 12 were employed by Freedom In(f!i.lsn'ies, HT Foods or Freedam
13 "books and then submitting progress payment requests which {13 New York, did Szou personally i.iltcrfacc with Bankers
14 included the taxes and Social Security for those 14 Leasing with respect to its disbursement of funds or
15 individuals and then, at a later time, changing the books 15 advancement of funds to Freedqm’?
16 and listing those individuals as independent contractors 16 A Yes,
17 without a tax or Social Security liability? - 17 Q Do you recall when Bankers 1easing first
18 A It's a little vague; I honestly can't -- 18 started disbursing funds to Freedom New York or any of
19 mean, it's ringing a bell. 19  its predecessors?
20 Q You don't recall anything about that? 20 A Twasn't there when it ﬁrst started, That
21 A It's ringing a bell, but T can't speak 21 process had already taken place before -- during my
22 specifically to it. 22 absence.
23 Q Okay; maybe I'll come back to it later, maybe 23 Q Could you tell me if you have the information
24 now that the memory cells are starting to spark. Maybe 24  how the disbursements were deiénnined, how much Bankers
25 you'll remember a little bit more later. 25  was going to give Freedom at any point in time?
Page 1206 ; : Page 1208
1 At any time that you were at Freedom, were you 1 MR. STEIGER: Objection, Your Honor; | believe
2 responsible for reviewing what went -- were you 2 that the witness said he wasn't there for the disbursing
3 responsible for reviewing what went into the progress ) 3 or when it was arranged, ;Did If}:ﬁsunderstand?
4 payment requests? 4  JUDGE JAMES: Objection'is overruled.
5 A Yes, 5 THE WITNESS: Can you ask the question again?
6 Q Did you rely on somebody else's input to do 6 BY MS. HALLAM:
7 that, or did you gather that information yourself? 7 Q Do you want it repeated?
3 A Well, during the - up to February 6, there 8 A Yes, please. ‘
9 weren't ~- February 6, 1985, there weren't that many 9 Q Could you tell me what mechanism there was for
10 employees. 10 obtaining disbursements or how disbursements were
1 Q Right, 11 obtained by Bankers?
12 A So anything that was done at that point would 12 A I'm not sure if it was the same all the way
13 have been done basically by myself and Henry or Linda if {13  through from the period -- I'm speaking from August --
14 she was there and Neil Inga, and beyond that, then, it 14 Q We understand you're only speaking as the 1o
15 was a {ull-blown accounting department with all of the 15 term you were with Freedom.
16 documentation, under the contro] of Dolph Vera from 16 A Tt would have been done, for the most part,
17 August 1985 on. 17 generally, by letting them know what we were submitting
18 Q So with regard to any review, what did you do? 18 to the Government for reimbursement and getting funds on -
19 A Treviewed it. 19 that basis or prior to the actual submission to meet the
20 Q Was all the information provided to you by the 20 payroll and things that we knew were going to go inta the
21 accounting department, and you just passed it on, or did 21 mext progress payment, we would contact them by cither
22 you do some sort of review to assert its correctness? 22 letter, telex and/or telephone. ;
23 A 1 did a review of the packape that was going to 23 Q And they would advanca the funds that were
24 be submitted, yes, I did a review. In fact, in many 24 requested? :
25  cases, I even discussed it with the auditors before it 25 A Generally, ves. #

Page 1205 - Page 1208
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' i Q Was there a percentage that they would advance 1 usthe money. I know the guarantee was there. ['m not
2 ' depending on the progress p'aymcnt, or was it 100 percent 2 sure who paid it, us or them. 1'm not sure.

'3 of what was expected to be recovered or 70 percent, 60 3 Q Are you aware of any time during the fall of

_34 percent? Was there - 4 1985 time frame when there was more of a strugple 1o @
I5 A Well, very clearly, there was no doubt in my 5 monies freed up from Bankers Leasing?

?6 m.md}hat since the loan, the financing arrangement with 6 A Well, 1 remember struggles; the basic struggles

:7 " Bankers was established by Henry Thomas, and Henry Thomas 7 1remember was getting the money from the Government
[ 8 was on the line on that loan, that whatever monies that § ButI do, there were - there were times that we

9 were released from Bankers 1o the company were done only 9 struggled. Most things were a struggle.

10 after Henry had some discussion or approval as faras 10 Q I'msorry?

ifl _Bankers was cnnccrncd so that we could draw down the 11 A Most days were a struggle, We had to struggle

12 funds. T wonld make a request and, you knaw, get it or 12 with the Government to get the monies due and fight out
13 not get it, but I do know that Henry was the one saying 13 what was --

14 send the money or don't send The money, because it was 14 Q I'm talking about Bankers Leasing, Do you

15 'his loan. ‘ 15 remember --

16 Q Were there times that Bankers wanted to send 16 A I thought you were talking about struggling.

17 maney, but Mr.. Thomas told them not.to send money? 17 Bankers Leasing, 1 remember in the latter part of

i8 .. A Not that I can remember to that extent. ‘ 18 October, everybody was on edge, and I'll go back to my
iB k Q Do you know what the administrative - 19 answer: that's when whatever monies that were going to
20 administration fees were that were being charged by 20 come into the company were basically going to come hy
21 Bankers Leasing? _ 21 Henry telling the banker fine, send the money,

32 A Therate? 22 Q That was October of 19857

A3 Q Were there administrative fecs being charged by 23 A At least October of 1985, November - no,

24 - Bankers, 1o your knowledge? 24  October 1985 -- I think we're talking in the 1986 frame
25 A Yes, I'm sure, but ] don't remember what they 25 by now. I think things were going pretty smooth in 198!
O Page 1210 Page 1
; . were, and I can't even recall what percentage over prime 1 aslremember it, latter 1985 with the bank, not with the
%ﬁ; ilHt;bta 1nterest rate was. 2 Government.

3 Q Okay. 3 Q We're talkmg about the October 1986 time

;f: A ButI know it was structured along that Ime 4 frame. We'll go back to that time frame. Did you in an;
;5 . yes. ; ‘ 5 way partici'pate in preparing Freedom New York's packa
-6 . Q Did Bankers also present letters of credlt to 6 for the V-loan for its submission to Bankers Leasing?
g'.;;‘ ‘certain subcontractors? ' | 7 A 1believe so; can you refresh me with the date

,fé A I don't know if Lhey were specifically letiers 8 on that?

:9 of credit or some type of guarantee that were given on 9 Q Ii's probably sometime during the summer of

1§ occasion to subcontractors, yes. 10 1986

11 Q And do you recall thther that was something 11 A Yes.

12 ufthey did with every aubcqntractor or was that given upon 12 Q And do you know what you prepared [or

i3 request, or do you have any knowledge of that? 13 submission to Bankers Leasing? )

14 A My recollection is mostly for the major 14 A The exact papers? No, but I do remember -~ |

lq materlals the major supplies that -- the goods that were 15 spent a lot of time on it, yes. :

16 considered direct materials under the contract. I can 16 Q After submission of that package to Bankers

;? remember that Sterling and the Gravco and the predominant |17 Leasing, did you become aware that the application was
18 -- the major supplicrs; 1 Gan remember that and maybe an 18  rejected?

19 occasional one other than a major supplier. But the 19 A T probably did become aware if it was in that

20  major suppliers, I remember, 20 time frame. I don't recall it specifically.

21 Q With regard to the subcontractors or suppliers 21 Q Dao you recall any of the deficiencies ar

22 that had these either letters of credit or guarantees, 22 reasons for its rejection?

23 did Bankers Leasing pay those companies directly? 23 A No, specifically not.

?.4 A That's a good question. 1 don't remember the 24 Q Do you recall that one of the problems was the

25 mechanism. . Either they paid them directly, or they sent 25 lack of certified financial statements?
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1 A Tdon't recall that. In fact: my memory gorge 1 fact, 1 .
2 is kmd of opened. It seemed to me I thought that the ~ 2 Q Could you tell me why the Government was making
3 last V-loan was issued way back quite a few years prior 3 that electrical payment for Freedom when all Henry had to
4 to that and that they virtually won't being issued 4 do was tell Bankers we want money, and it would
5 anymore. That's my recollection. 5 materialize?
6 Q That's not why the application was rejected, 6 A Well, T can't answer the tjuestion in that way.
7 wasit? 7 Ican answer it that all funds that were proper under the
8 A Don't remember the specifics of it. If you 8 contract were supposed to comé'from the Government
9 could show me something that would refresh my memory -- | 9 anyhow, and I could see this as ‘a means of Henry trying
10 Q Did you have any involvement in the 10 to just short-circuit it because of the numerous delays
11 resubmission' of the application, or do you recall whether 11 we've had throughout the contract getting monies when
12 it was even resubmitied? 12 they were due us.
13 A Idon'trecall; if you could show me something, 13 Q Well, puttmg asidé - your answcr that you keep
14 I can recall, but I don't offhand. 14 repeating now to every questmn Task, we can just assume
15 Q Do you remember attending a meeting in August 15 that's going to preference every one of your answers, so
16 of 1986 with Dr. Wade? 16 you don't have to repeat it anyﬁmre.
17 A I never met Dr, Wade, 1o my knowledge, 17 A Well, ckay, stop asking me --
18 Q Okay; you had mentioned something about Bankers |18 Q You had previously testified that Henry just
19 disbursements becoming more of a struggle in the October {19 had to call Bankers, and the mdfley would be there, I'm
20 - 1986 time frame. Isn't it a fact that they disbursed 20 asking you why was it necessary, then, for the Government
21 very little money after October 19867 21  to make these piddling little payments of several
22 A Tcan't say very little, because T don't know 22 thousand dollars to turn back on elecmmty or to keep
23 how much we were requesting; T don't know. 23 the electricity on? '
24 Q Did Bankers refuse to make any further 24 A You'd have to ask chry that, I can't answer
25 advancements to Freedom after October of 1986 unless and |25  that question. ;
Page 1214 ) . Page 1216
1 until there was an MRE-7 contract? 1 Q But it's still your téstimd"ny that all Henry .
2 A I don't know if that was the date, and I don't 2 had to do was call Bankers Lea§mg, and the money would _
3 remember when they stopped making payments, but they did | 3 have been there.
4 stop making payments at some point. I don't remember 4 A Yes; I think if T were in Henry s shoes, I
5 when.¥ 5 would have done the samc thing.
6 Q Is it your understanding that the payments 6 Q With regard to MRE-5 at ,the end of the . ‘:
7 would not be continued until Freedom was awarded an MRE-7| 7 contract, after the November 15'86 time frame, wasn't it
8 contract? 8  Freedom's position that it was économically unfeasible to
9 A No, my understanding was that Henry would 9 continue production on that contract unless there was
10 determine when Bankers was going to give us money or not. (10 going to be an MRE-7 contract?,’
1} That was my understanding, very scriously. Nothing 11 A Tcan't say that was Freedom s position. T
12 happened without Henry. I could do all the begging of 12 know I had a personal posmon that I thought ~- 1
13 the bank, and Henry, when he said pay, we got paid, 13 thought the contract should have been issued before we
14 Q Are you aware of two occasions when the 14 kept performing under the MRE:5, but we did continue
15 Government paid electric bitls on behalf of Freedom? 15 under MRE-s.
16 A I seem to remember one, but I don't remember 16 Q Wasn't it true that at that point in time
17 two. 17 Freedom New York was losing.money on every case that it
18 Q When is the time that you remember? 18 produced under the MRE-5 contract?
19 A Tdon't remember; I just remember the incident. 19 A Not necessarily; at the point we were losing
20 Iremember Con Edison - 1 could he wrong; I'thought --a |20 money, we weren't losing money on the cases we were
21 number $4,500 is popping in my head, but T don't know if |21 producing. We were making money on the cascs we were
22  that's accurate, 22 producing. We were losing mohey on the whole project
23 Q Was that sometime during the summer of 19867 23 because of what happened starting November 15, 1984, We
24 19857 24 were making huge money, in fact when we were at the
25 A Most probably, but I don't know it to be a 25 point of turning out 60,000 cases a month, I was

Page 1213 - Page 1216
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' i 1 _impressed to a preat extent with the original forecast 1 A Mm-hmm,

}2 -that T had put together, based on an empty ‘qpﬂding, no 2 Q Do yon recall what those cash flow projections

i3 employees, nothing else; we were pretty much on target 3 showed with regard to needing an MRE-7 contract?

{4 - with the original budget and probably more profitable. 4 A Not from memory, but if you show me - if

5 1“We were not losing money when we were producing at the 5 you'll show me the projections, I can explain it

6 60,000 case level at all. 6 Q Well, would you agree that as of this date, it

7 Q And when was that period of time? 7 was your feeling that you needed an MRE-7 contract?

8 A During the summer, during the summer of 1986, 8 A Yes, yes, that we did need an MRE-7 contract.

i9 ‘'as ] remember; 1985, 1986, whenever we were there. 9 yes.

10 ,Whenever we were: allowed to produce at the level we had 10 Q Do you recall in this time frame — did you

il projécted, we were very profltab]c on a per-case basis. 11 have any involvement in either checking inventory, or

22 *The problem with the lack of profit was 31 months versus |12 were you aware of the inventory levels at Freedom?

]3 14 months. That's where the problem was, 13 A Yes, I was aware.

24 Q So can you tell me more specifically what Um& 14 Q Were yon aware in this particular time frame

15 frame that was, or was thz_lt just any time frame that you 15  that Freedom had exhausted its entire inventory level of

%6 were producing -- 16 crackers?

17 A What I'm saying is that when we were producing 17 A Tdon't remember that specifically, no,

%E} ! Jirelatively normal, what [ will call pnnnal, anyplace 18 " Q Do you recall a problem with Freedom

19 *between 45,000, 60,000; 65,000 cases, we were extremely 19 experiencing excessive damage with the crackers?

éo profitable on a per casc basis. Where we were losing 20 A Vaguely but not enough to speak to.

2 money was on having this contract go 31 months or 32 21 Q And crackers are GRM; is that correct?

22 months, whatever it was al that point, rather than the 14 22  Government-furnished material?

23 Bs projected. 23 A Yes.

24 . Q Do you remember when the production line shut 24 Q Do you recall that the problem related to

25 * down on November 5, 19867 Do you recall that? 25 Freedom damaging considerable amounts of the Government's
L Page 1218 Page 1
;@ . A Yes; not the exact datc but 1 remember the . 1 GFM?

2 mc1dent. , - 2 A Idon't rmnembcr the specifics, no.

!Q Q 1'd like you to look at what's been marked as . . 3 Q Okay; what date did you leave Freedom again?
4 'F180 -- I'm sorry; the Fr;oedom people are poing to have 4 You were there through the end, through, like --

if} -+ 1o help you find that. I'ri_i not familiar with what's up 5 A Tbelieve the final date was December 19.

‘6 their in their documents. - 6 Q December 197 .

}‘7 . A Thaveit 7 A Thbelieve so. ,

i8 Q This is a memorandum that was wntten by you on 8 Q Oh

? November 5 and addressed to Henry Thomas; is that 9 JUDGE JAMES: Of which year?

10 - correct? ‘ i0 THE WITNESS: 1986; I'm sorry.

!1 - A That's what [ have, 11 MS. HALLAM: 1have no further questions, Your
j2° 2"+ Q And down towards the bottom of the first page, 12 Honor, ,
13 it states on October 2527, you explained the basis for 13 JUDGE JAMES: Do you want to cross-examine?
j4 the layoff; is that the layoff that occurred November 5? 14 MR. STEIGER:. Yes, Your Honor.

15 . A It would appear to be so, yes. 15 CROSS-EXAMINATION

i6 Q And among other thmgs one of the stated 16 BY MR. STEIGER:

17 - reasons s shortage of GFM, cvcntually covered by 17 Q In respect to your review of progress payments
18 substitutions. 18 and the amounts received and andit reports relating 1o
19 A Yes. 19 progress payment requests, did you find anvihing in thos
20 Q So as of that date, you had the substitutions; 20 audit reports which indicated that the costs incurred
21 is that correct? Or it was covered by substitutions, 21 were based upon actions that were illegal, improper or
:22 A Based on that wording, yes, but I'm not -- 22 without propriety?

23 shortage of GFM eventually covered by substitutions. 23 A Not during the period I was there. Now, I'm
24 Q And the need for an MRE-7 contract as discussed 24 not - I want that understood that I'm not a lawyer.
25 * in our cash flow projections for mod 29. 25 Q Just answer the question.
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1 _You mentioned or had been mentioned to ynu that 1 it ._
2 the Government paid electrical bills direct. Do you .- 2 Q In what form was that dishonor?
3 recall what the status was at the time with respect to 3 A Total lack of cooperation; total lack of
4 the Government honoring Freedom's progress payment 4  meeting its obligation to pay the 95 percent on property
5 requests? 5 incurred costs. \
6 A Well, I would say the Govemnment from day one 6 Q Thank you, j >
7 dishonored the contract, not honored it. 7 I'd like to take just a quu:k look once again
8 Q Do yourecall -- 8 at a document referred to by the Government; F180, I
9 A. At the point that we were seeking funds to pay 9 believe it was. Now, as I understand that paragraph that
10 Con Edison, I can assure you-that in all respects, we 10 was -- I'm sorry; let's make sm:e he has it
11 believed this ; money was due us from the Government, 11 A Thave it; ] have it, - "*'
12 period. 12 Q Let's make sure that we tinderstand what I'm
13 Q But were you aware - 13 talking about in'the paragraph that was called to your
14 A Overdue from the Government, 14 attention concerning the rpasons. Now, are these not
15 Q Okay; but were You aware at that time that the 15 rcasons for a layoff? As éxpres'sed in this letter, are
16  progress payment flow had essentially stopped? 16 these not the reasons for a layoff as you expressed them
17 A Could have been; it wouldn't have made a 17 in the letter?
18 difference to me in my mind. : 18 A Yes, -
19 Q So, then, with that possibility, wouldn't it 19 Q Okay; are they reasons for a complete shutdown
20 -then have been quite logical -- in fact, mandatory -- for 20 of the operation?
21  the Government to have made that payment direct to Con 21 A On its own, no,
22 Edison in order to keep the plant going? 22 Q Well, does it say that it' $ for a shutdown?
23 A No doubt about it; I think we might have even 23 A No,
24 asked them to pay payroll on an occasion or two. 24 Q Was this letter a memo that you wrote to Mr.
25 Q Now, you mentioned that you believe that, from 25 Thomas addressing the issue of shultmg down the
- Page 1222 , Page 1224
1 your review of what was happeni Ing on the job, from your 1 operation? ‘ o
2 financial review that, in fact, when things were going 2 A I'm somry; I'm sorty; go back if you can give
3 well, this was a profitable job, and can you relate that 3 1me that again, ); o
4 profitability -~ can you relate that profitability to the 4 Q Okay; now, let's 'ta]k about -- did this ‘
5 cash flow projections that have been made initially? 5 contemplate a compiete layoff or were there still to be
6 A Tthink I tried to get that across: based on 6 people remaining on staff fo; do work? '
7 when we were operating for some reasonable sustained 7 A No, we always were gomg to have people on
8  period at the 45,000 to 60,000 case, I saw nothing that 8 staff, because you can't shut down the administration,
9 was occurring financially that led me to believe that the 9 security, all of that. We couldn't shut that down. We |
10 earlier -- the first projections for the MRE-5 were 10 would have continued for -- J continued for at least a
11 nothing but valid in all material respects. In fact, [ 11 month and a half after that, i
12 was surprised at how much they did confirm the 12 Q Right; but did you continue with -- were there
13 projections, the $27.725 price and the projections that 13 actual floor people or laborers on the floor? Did they
14 werc accompanying that price. I thought it was all valid 14 rermain on the -- :
15 at that point. 15 A Yes, there was work bcmg done on the
16 The enly thing, the only problem, again, from a 16 production floor, ¢
17  profitability standpoint, from a materiality standpoint, 17 Q Right. o
18  was the time. I mean, not this problem with materials 18 A There was work being'done on maintaining !
19 costing -- this problem, time. 19 imventory. There was work being done on virtually all.
20 Q This problem or the horizontal problem or the 20 aspects of the factory by ]1m.1ted crews, but work was
21 time problem from your observations as - in your role, 21  being done.
22 what do you attribute that delay and extended time period {22 Q Also, within your contemplation at the time --
23 to? 23 within the company's conterivplation at the time these -
24 A Ninety-nine percent is the Government's 24 people were laid off, was it not within the company's
25 dishonoring the contract from day one, in my -- as I saw 25 contemplation that perhaps some or all of these people"
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11 might be rehired again had the conditions been right? 1 trying to be hopeful and speed up the process and pet

'2 A Of course; yes, yes, 2 across the criticality of where we stood financially at
3., Q And, in fact, when we talk about MRE7hereas | 3 this point.

'4  areason, isn't it because that these people would have | 4 Q Do you recall that at this time, November 5,

i5 been needed to transition into MRE-7 had that contract | 5 that there were still MRE cases that were due under the

i6 been forthcoming? ' 6 MRE-S contract?

i? . A. No doubt about it. 7 A Yes

‘8 .. Q So the layoff here did have a relationship to 8 Q Do you recall that?

fo ‘MRE-7 but not as it related to the performance on this -- | 9 A Yes.

id on MRE-3, . 10 Q Do you recall how many cases?

}1 A 1 think the records, the need for MRE-7, as I'm 11 A 100,000 or so, 114,000, I guess, somewhere

12 seeing it, was not so much in terms of we need to get |12 around there.

i3 MRE-7. Ithought that was a given, that we were going to|13 Q Is it your understanding that the MRE-3 portion
11 -get MRE-7, 1 think this was just trying from the point |14 was completed, and you needed to transition into the nev
i5 ''of hey, move it up; let's get 1t as quickly as possible 15 cenfiguration?

16 so we don't have to lay off; bring back people; go 16 A I don't understand the question.

17 through down time, and Jet's go on and continue 17 Q Do you understend that prior to the shutdown,

1LS ,production. That's how I see it. 18  Freedom had, in fact, been producing cases with the MRE
19 & Q Okay; but you would have needed those people - |19 configuration? Did you realize that?

'20 ;A Of course. 20 A Yes, but I thought there were differences in

21 Q - for MRE7. 21 MRE7and 6.

?2' A Of course. 22 Q Do you know what transition you were testifying
23 MR. STEIGER: lhave no further questions, Your |23 with regard to in response to Mr. Steiger's answer?

‘24 Honor. 24 A 1 would have been more concemed of the MRE-7
25 JUDGE JAMES: Government? 25  than 100,000 cases. The 107,000 cases or this 100,000
' N Page 1226 Page 1.
gbi ., MS HALLAM: YeS . 1 cases would have been immaterial in my thinking, becau:
jz o + - REDIRECT E.XAMINATION 2 whether they got produced or not was not going to make
13 - BY MS. HALLAM:' 3 difference under this contract as much as the MRE-7

H Q 'Mr. Mara, you 111d1cated that one of the reasons | 4 contract was going to make on the survival of Freedom.
;5 that the layoff occurred was, I believe you said there 5 wouldn't have been thinking in terms of the 100,000 cas
i6 needed to or Mr, Steiger said there was some need for a| 6 in any important financial sense. I would have been

1"! © transition period benvegn MRE-5 and MRE-6. 7 thinking of the new contract coming in so we can get on
i8 . A MRE-7, MRE-7, 8 the road again here and start getting back 10 where we

9 Q Well, you hadn't finished up the MRE-6 9 should have been 31 months ago.

10 configurations; is that not what he was talking about? |10 Q As of February 5, up until the time you left in

11 " A No, T think we were going from 5 -- 6 had 11 December of 1986, the production personnel remained lai
|12 © already passed us by. We were bidding on 7. 12 off; is that correct?

19 . Q Do you recall that there were 114,000 cases 13 A 1 think you're confusing dates. Could you gite
14 that were reinstated in thc contract -- 14  me those dates again?

Is A Yes. : 15  Q November 5, 1986, when this -

16 - Q -- that were supposed to be performed or 16 A Yes.

17 supposed to be manufactured under the MRE-6 17 Q -- memorandum was written, and I believe you

:18 configuration? ; 18 testified that you left Freadom in December of 1986.

19 A Yes, I do; now, if do, yes. 19 A In December of 1986; I think you said February.
20 Q So that was not the transition that you were 20 Q Oh.

:21 referring to when you answered that question? 21 A December, yes.

22 A Idon't think so. Anything that I was writing 22 Q I might have.

23 at this point was get that 7 in the door so we just don't |23 A Yes.

24 go through a bloodbath laying off and bringing back |24 Q I might have; I meant December of 1986.

25 people and going through the whole thing. I was just |25 A Yes.
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1 Q During that time frame, isn't it correct that 1 FRANK BANKOQOFF
2 the production personnel remained laid off? ” 2 was called as a witness herein and, after being duly
3 A Yes, I seem to believe they were pretty much 3 sworn, was examined and testified as follows:
4 laid off at that point, with the exception of any 4 JUDGE JAMES: Please state for the record your
5 skeleton crew we might have had. 5 full name, spell your last name, and give us your
6 Q The crew that was preparing for MRE-7. 6 address.
7 A There might have been ups and downs; we might 7 THE WITNESS: Frank Bankoff B-A-N-K-O-F-F,
8 have brought in a crew for a day or two, but I don't 8 10115 Clark, C-L-A- R-K Plaoe Phlladelplna Pennsylvania
9 remember all of the specifics of it. 9 19116.
10 MS. HALLAM: 1have no-further questions. 10 DIRECT EXAMINATION
11 . JUDGE JAMES: Anything further by appellant? 11 BY MS. HALLAM: £
12 MR. STEIGER: Yes, Your Honor. 12 Q Could you tell us what your title is?
13 " RECROSS EXAMINATION 13 A I'm the chief of the groui; feeding rations
14 BY MR. STEIGER: 14 branch in the operational rations business unit of
15 Q You just testified that those that had been 15 Defense Support Supply Centcr Philadelphia.
16 laid off remained laid off during that one month or so 16 Q Olcay; and could you tcll us -- to surmmarize
17 period. Search your memory. Do you remember why the 17  your history with DSCP or its predecessor DPSC?
18 balanc? of the MRE-6 cases, which was a portion of the 18 A I came to work in 1978 as a contract
19 114,000 cases, was not completed by the contractor? 19  specialist, a buyer, for meats and seafoods for both
20 A Tknow there were shortages of GFM. I think 20 commissary resale and trénp Issue. In 1985, I became the
21  there might have been other contributing factors, 1 know 21 contracting officer for the MRE é,ssembly team in the
22 that one stands out, but I don't remember all of it, 22  operational rations section. That's the position I was
23 Q DBut that one stands out. 23 contracting officer in this contract, In 1992, 1 became
24 "A Yes, yes, that one does stand out, 24  abranch chief for commissary resale branch for both
25 Q 8o, then, is it not your understanding that you 25 brand names and meat items. I'spent about four months in
= Page 1230 Page 1232
1~ would not have recalled these workers unless the GEM had 1 1994 as the deputy and actmg ChlEf of subsistence office
2 been obtained? 2 of contracting, And in 1990 -- I think it was 1995, [
3 A Well, if we didn't have the material, we 3 went back to the MRE as the MRE assemnbly contracting
4 wouldn't have recalled, no, 4 officer. And I think in 1997, I,'becamc the chief of the
5 Q" There would have been no reason to do that, 5 group feeding rations branch, which I'm in now.
6 A" No, other than whatever rework we might have 6 Q And when is it that you tnok over your
7 been doing, and that was it. 1 thought T was trying to 7 respensibilities, again, as cnntractmg officer for the
8 say that, 8  subject contract?
9 MR. STEIGER: Right, 9 A I think it was June 1985.
10 Okay; I have no further questions. 10 "Q Are you aware of the contract 8 requirement for
11 JUDGE JAMES: Thank you so much, Mr. Mara -- 11 receipt inspection?
12 MS. HALLAM: Okay, sorry. 12 A Yes.
13 JUDGE JAMES: -~ for your continued testimony. 13 Q And what is required for recejpt inspection?
14 You may step down from the witness stand. 14 A For GEM, the contractor is responsible for
15 THE WITNESS: Okay. 15 doing a count condition and identity inspection on the
16 [Witness excused.] 16 GFM components in accordance with the table E of the
17 MR. STEIGER: Might we have 5 minutes, Your 17  solicitation and contract, 'Ihere would be no need for
18 Honor. 18  any equipment to do that type of count condition identity
19 JUDGE JAMES: Do you want 5 minutes? 19 testing.
20 MS. HALLAM: Yes; I don't care; that's fine, 20 Q What's required for receipt of CFM? Do you
21 JUDGE JAMES: Fine, let's go off the record, 21  know? :
22 take five. 22 A Basically, it's the same type of inspeciion,
23 [Recess.] 23 Again, all of the food compenents that come in come in
24 JUDGE JAMES: We're back on the record, then. 24 with a USDA grading certificate: So the products have
25  Whereupon, 25 been inspected at the place of manufacture. As far as
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9] _the CFM packaging materiais, I've never known an MRE 1 Q Can you tell me what that is?

Ez’  assembler who has not relied on the certificatg of 2 A Well, it's the measure of the seal strength, of

ES‘ ~ compliance, coc, of the packaging manufacturcr 1've 3 the strength of the seal when you sealed the Jaminated

Et_i . never seen any asseribler or even manufacturer, cven 4 materials, such as, you know, if the MRE assembler 15
E-'5‘ “retort menufacturer, do any kind of delamination or 5 producing an accessory packet or a cracker packet or the
6 _tcnsﬂe sl.rcngth testing or any kind of configuration 6 menu bag, there are seal strength requirements for tus
17 testing on packaging matérials. They basically rely on 7 seal to make sure it's not just a tack seal but that, in

?8 the coc of the manufacturer and then the Government 8 fact, it's a hermetic seal. And, you know, that's rcally
§'9 verification inspection. ‘ 9 a measure of the tensile strength, the strength of the

10 Q You said you'd never known of any MRE 10 seal, .

;11 ' assemblers or, for that matter, retort manufacturers, 11 Q Is this something that needs to be tested at

12 ~Could you tell me what ones you are aware of in general 12 some point during the contract period?

13 "that you know rely on COC certificates of conformance? 13 A Yes,

14 . A I think both MRE assemblers have relied on COCs 14 Q Is that on receipt of materials?

i5 - for packaging materials. The retort manufacturers, 15 A Nao, it would be on production of materizls; in

i'ﬁ people who have done the meats and the wet-packed fruits |16 other words, that the people that, you know, are

iJ ‘have relied on COCs for packaging materials. The people 17 producing food components have requirements for the se:
18, WllO have done the spreads -- basmally, all the 13  of their packages; the MRE assemblers had requirements
19 —-manufactu.rers, the packagers of the foods have relied on 19 for the seal strengths of their accessory bags, their

\'0 the cocs for their packaging materials, 20 cracker bags, and their MRE menu bags. And that's when
21 Q And with regard to the count condition and 21 the seal strength tests would be completed.

Zé identity inspection of GF 22 Q Are you familiar with a strapping problem that

:23 A Yes? ‘ 23 developed at Freedom?

24 “: Q. -+ are you aware of how other MRE assemblers 24 A Yes.

25 perform that type of inspection? 25 Q Could you tell us what that was about?

[T - Page 1234 ' Page 12
tl‘ A Yes; for the GEM? Everybody does it in 1 A My understanding is the strapping failed the

_::g accordancc with Section E of the contract, and agam 2 Government verification inspection.

33 basmally, it is a count, condmon and identity, It's 3 Q What was the problem tha_t was caused?

{4 based on a sampling plan that's in the contract, . There's - 4 A Well, my understanding is that Freedom was
;; & table of defects listed i the contract, and they're . 5 producing MRE cases, palletizing, unitizing the cases;
E% all basically visual identifications and mapual . .. ., . 6 putting them on pallets; putting the pallet cover on top
17 countings, unfortunately. 7 of the pallets, unit loads; strapping the unit loads; and
:i,? Q They do a manual count. 8 then presenting it to the Govermnment for inspection and
; A Yes. ' 9 acceptance. And evidently, Government verification of
}0 - Q Is there any manufgcturcrs you know that do any 10 the strapping indicated that the strapping was faited,

11 _ sort of weighing process or assemblers, I'm sorry? 11 and so, my understanding from testimony -- and 1 guess
}2 ! . A No; unfortunately, ﬂle menufacturers -- today, ' 12 the documents -~ is that -- my recollection is that the

13 under certain inspection plans, they may be allowed to do 13 Aviwouldn't inspect until the strapping was decmed

;f} that. Back in 1985, unfo[rtunatcly, we required -- while 14 conforming,

]5 - we allowed certain manufacturers to pack based on case 15 Q What did the specifications require with regard

15 weights, we required the MRE assemblers to actually do 16 to the AVI's testing?

E 7. ’ physical counts to make sure that the formulated weight 17 A The contract called for inspection at origin

18 to count was correct, ‘ 18 and acceptance at origin, which meant that the {inished
|l'§ So the MRE assemblers actually had to count, 19 product, which is unitized, palletized MREs, would be
20 you know, these boxes of 300, you know, jellies or so 20 inspected by the contractor, and when the contracior's
21 many crackers or whatever, It was a manual count. 21 inspection system found it conforming, they would offer
:22 Q You mentioned tensile strength. 22 it to the Government for accepiance.

43 A Yes; tensile strength. 23 Evidently, the AVI at this point decided that

24 Q Tensile strength. 24 they were not going to do ~- well, they had not been

25 i A Yes. . 25  doing the moving lot inspection; they were doing a
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1 statlonary lot inspection, which meant they didn't pull I being accumulated and 1nspcctcd in the palletized form or
2 their samples and inspect until the entire product, the. - 2 once they were palletized and strapped, how does that
3 day's, you know, production lot was completed, which 3 impact on the production?
4 would mean the unitized MRE cases. 4 A Well, what — it doesn't. I mean, if the
5 Because there was the issue of defective 5 question is that because the strappmg 18 bad or found
6 strapping, until Freedom's strapping was determined 6 mnonconforming and until new strapping is secured that the
7 acceptable, they wouldn't inspect those final cases. And 7 AVIwon't inspect the finished éascs, while that implies
8 evidently, what happened is Freedom continued to assemble | 8 that the product won't be'inspected or accepted or
9 MRE cages, which was smart, and evidently, when he had 9 shipped or paid for, it doesn't mean that the contractor
10 the proper strappmg and presented it to the AV, and the 10 can't continue to assemble finished MRE cases and just
11 Avrdid the inspections, they found the menu bags were 11 wait to unitize -~ palletize and ﬁnitize it.
12 not sealed correctly and rejected those, I guess, 12 Unfortunately, you knovi'f if the contractor had
13 " 40,000-plus cases of MRE. 13 saw that the menu bags were not being sealed properly,
14 Q How was the strapping problem itself resolved, 14 what we would have had was 40,000 cases that got
15 or was it not resolved? 15 inspected and accepted later than you would have hoped,
I6 A Well, the strapping problem, evidently, was 16 but we wouldn't have had 40,000 rejected cases,
17  resolved because, you know, Freedom eventually got 17 Q And the problem with thé 40,000 cases, again,
18  strapping that was conforming. The issue as far as where 18 related to the menu bags?
19 the inspection took place I know was resolved, I think at 19 A T think it was a seal problem You know, we
20 .ameeting up in Freedom with the AVI, and normally, you 20 tned to == we went to NADIC. We asked NADIC and the
21 know, the AVI doesn't move to moving lot inspection, 21 services if they would accept it s it is, because the
22 which means that they take samples throughout the day at |22  individual components are packaged. You know, they're
23 different stages of production and, in fact, could take - 23 packaged in trilaminates, and we were trying to accept
24 simply an MRE case before it's unitized and do that 24  this product with a price adjustment, but NADIC and the
25 inspection -- they usually don't do that until the 25  services wouldn't accept it. It was an incomplete seal
o Page 1238 PR Page 1240
1 contractor has some type of quality history established, 1 orabad seal or it didn’t meet @e seal strength. o
2 because what happens is when you do a moving lot ' 2 And we then tried to see:if we could just have
3 inspection, your Av inspectors, instead of being on the 3 the contractor do a second seal § pver it, but NADIC felt
4 floor to oversee production, they're basically pulling “ | 4 that that would impair the 1n1t1a! seal, where we had the
5 samples and perhaps even inspecting them during the day. * | 5 overlap, and cause problems, sq, they couldn't do that, 1
6 =+ But I think we agreed that we would change the 6 mean, you know, we knew ﬂﬁs?ﬁ%as horrendous, but the o
7 inspection from the stationary lot to a moving lot to try 7 final outcome was we couldn't ‘acccpt it, and that meant
8 to get the contractor as much feedback as possible as 8 that the contractor had to basically cannibalize 40.000
9 quickly as possible, : 9 cases, which was a nightrhare, *
10 Q When you say you'd change the inspection, was 10 Q Just getting back to this menu bag again, what
11 the moving lot inspection not already a requirement? 11 does the menu bag consist of, or what is in a menu hag?
12 A No, moving lot is not a requirement, The 12 A Well, the menu bag is the actual container for
13 requirement under the contract is for the contractor to 13 the MRE. The meal ready-to-eat,is the individual meal.
14 have a contractor inspection systems and for the 14 The menu bag is that brown bag with the exterior label :
15 contractor to inspect the product and for the contractor 15 that I think Henry showed earli%r that conlains the, you ‘
16  to offer product to the Government that is conforming, 16 know, 10 or 12 components that make up the meal.
17 And then, the Government has the right whether to inspect {17 Q Soit's just the outer bag::that was impacted by
18 it, do a verification inspection, or an end item 18  the seal problem? i ‘
19 inspection. In this case, for the MRE. cvery lot was 19 A Tthink so. That's my regollection.
20 inspected. The same for the MRE food products. 20 Q De you know what type of corrective actinn was
2} But the responsibility for conforming product 21  required with regard to those 40,000 cases that were
22 and for inspecting their own product always rests with 22 rejected because of a seal problém‘?
23 the contractor, 23 A Freedom had to rework ﬂiose cases,
24 Q You said that -- getting back to the strapping 24 Q And what did that involve?
25 problem, how would the strapping problem with these cases |25 A Rework entailed, unfortunately, having to open

Page 1237 - Page 1240

Ann Rilev & Assbeiates (2072) R47-nn24a;



‘%q‘

D

I*‘REEDOM NY Condenselt™ Tuesday, May 23,2
B T Page 1241 Page |
'LI _every case; having to take out the menus; having to slice 1 started.
2 open the menu bag, which now miade that meny bag and 2 Q Can you explain your understanding of the
3 probably the shipping case, which was quite expensive, 3 contract requirements relative to the anticipated GFM
:4 serap. They then had the' option of cither setting up 4  outages?
i5 11nes and frying to take the components from this bag and 5 A Well, the contractor was required to maintain
6 put it info a new bag and seal it, or they could take the 6 the contractor's inventory system for GFM. In the cvent
'7 " components out, resort them all, all the time trying to 7 that there was going to be an outage, the contractor had
8 maintain lot traceability, and then starting up a new 8 to give us five-day notice to -~ of an outage,
i9 assembly operation. And-I think Freedom was doing the 9 Additionally, the contractor had to give us, you know,
10 cannibalization of taking out the components; putting 10 monthly inventory reports, The contractor also had to
. | thcni ‘back in -~ you know, gum here -- 1'm sorry; 11 pive us damage reports, bacause, you know, belicve it or
2 t ~accessory packet here; entree here; cake here; and 12 not, back in 19835, we didn't have computers, and we ha
1; ;reassembling all new cases. 13 -~ we were responsible for financial accountability of
i_4 . Q Do you have any idea in terms of time what this 14 the GFM. So we actually had manual spreadshects of hov
i'S effort would involve? 15 much was received. You know, we took the DD250s;
16 A T would believe thaL -~ it's my opinion only -- 16 recorded them; how much was receipted; how much was
17 . that to rework.a case, if it takes, let's say, three 17 shipped in final cases; how much was damaged; you knc
18 3 i 1-hours to assemble a case, to now have to cannibalize 18 if any was returned or we'd get them for any reason. Ar
l~9 “and get that case out again, you're probably talking, you 19  then, we maintained the, you know, on-hand inventories.
20 “know, three plus three, so you're probably talking, you 20 And in some cases, they didn't always, you
gl know, twice as much: six man-hours now to rework the 21  know, jive, so that's why we required the contractor to
22 tase. So where you startéd with three, now, instead of 22 maintain his own inventory system in accordance with, 1
23 getting one case in three man-hours, you're getting one 23 know, the regulations,
24 case in nine man-hours. You know, it's just -- it'sa 24 Q You said that the contract required monthly
25 : ferrible thing. 25 inventory lists. Do you know if Freedom provided moni
oy - Page 1242 Page |
1 JUDGB JAMES: Mr. Bankoff did you ever observe 1 inventory lists during the contract period?
2 the contractor § observation to see how long it took? . 2 A Idon't know. ‘
;7’5 . THE WITNESS: No, sir; like I say, I'm only 3 Q What was the purpose of the damage reports?
%4 e saymg it's my opinion. Isaw the rework operatmn 4 A The damage reports were for a couple of
;5 T've seen other rework operatlons We always try to get 5 reasons. One, when we delivered GFM, there was a loss
g ~away from it. I can't guarantee that it's a 6 allowable rate to the GFM. In other words, we assumed
;7 three for-one. 7 that there would be some, you know, damage or scrap ral
3 JUDGE JAMES: But you saw Freedom reworkmg 8 by the contractor that would be permissible, what we
J9 cases; is that what you were saying? 9 would call the loss allowable rate for assembler damage.
10 ~ THE WITNESS: Yes they were doing it by that 10 There were a number of categories of damages. Assembl
21 latter method, where thcy were segregating the components {11 damage was the damage that we assessed where the AV a
'{ 2 wand then redoing it. 12 the contractor mutually agreed was caused by the
13 BY MS. HALLAM: 13 assembler. . 1
}4 + Q Do you know when Freedom started the rework 14 There was also manufacturer damage that, you
15 cffort‘P ‘ 15 know, you don't find on receipt, and perhaps you'don't
'g_@ A No; I'm not good thh times. I'm sure it was 16 reject the product, but you find it later on, and you can
17 shortly -- I mean, we had the meeting at Freedom withthe  [17  ascertain it's manufacturer damage. That wouldn't be
18 AVL Tknow we spent time, I can't tell you how much 18 held accountable to the contractor. There was concealed
19 time, trying to get NADIC to accept it as is. And then, 15 damage. That was kind of a funny category. You don't
20 we tried, you know, with a price adjustment; and then, we |20 really know whose fault it is; and, of course. the
21 spent time trying to argue that we can douhle seal it, 21 assembler damage.
22 you know, but eventually, we didn't have the authority, 22 Now, the contractor, if he excecded the
23 as much authority, back then as we do today, and we 23 allowable assembler damage, he was liabie for the cost of
24 needed the services’ and NADIC's agreement to accept this 24 that product, the cost of the resupply of that product.
25 product, and we never gof that. [ don't know when they 25  But the real importance -- and that was really an end,
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1 yom kn‘c'rw, an anoual, end-of-contract inventory : 1 know, any GFM, and pr0v1ded that it was approximately the
2 reconciliation that we used the damages. But the real, . 2 same size, the contractor would have no recourse. I the
3 you know, day-to-day, month-to-month use of the damages 3 substitutions were not the same type items, excuse me. or
4 was to plug it into our inventory reports to, again, let 4 the same size, then the contractor you know, could make
5 us know how much GFM was nsable, you know, and again, how 5 an equitable adjustment. But the Government always had
6 much was receipfed, how much was shipped out in final 6 the right to substitute GEM. .
7 assembly, how much was shipped out rejected, perhaps, 7 Q Could you tell me if you're aware of any
8  warranticd later on; how much was damaged; and then how 8 instances where the Govemmenf made substitutions of
9 much is usable, 9 product under this contract wheke the product that was
10 Q And the damaged invenfory Yists that were 10 substituted and the product that was substituted for were
11 required to be i:rovided just related to the GPM; is that 11 substantially different sizes? ‘“
12 correct? 12 A I would say never.: &
137 A Yes. 13 Q Did Freedom ever file a claun under -- during
14 Q Okay; do you know if Freedom submitied damage 14 the life of the contract based on substitutions of
15 reports pursnant to the contract requirements during the 15 substantially different sized prdduct?
16  course of performance? 16 A No; it was never really an objection or an
17 A Idon't know - I don't know about their ' 17 issue. "
18  compliance in the beginning of the contract; 1 do know at 13 Q Based on your knowledge of other MRE
19 the end of the contract, in whether it was late 1985 or 19 assemblers' practices, to your kuowledge do any of the
20 -early 1986, but certainly by late 1986, we were 20 other MRE asserblers produce qrackers ahead of time,
21 basicalij/. you know, begging for these reports, and 21 ahead of final assembly? B
22 eventually, I know it was in one of the show cause or 22 A Yes, '*"‘
23 cure notices that, you know, we need these damage 23 Q Do they produce accessory packs ahead of time?
24 reports, and again, always with the reminder that under 24 A Yes b
25 the contract, failure to provide timely damage reparts 25 Q Do they build an inventory of finished menus?
Page 1246 ! Page 1248
1 signed off by the AVI leads to the finding that the 1 A Most did; you know, the quantlty of the on-hand
2 Government is not Jiable for any down time due to lack of 2 inventory that you would need for final assembly varied
3 GEM, because we don't have the visibility. And I know at 3 among the contractors and still: {yaries among the
4 the end of the contract, we made repeated requests for 4 contractors, but, you know, you need like, you know,
5 that information. We never got the damage reports. 5 Henry's industrial spcclahst sald you need accessory |
6 Q Do you know if Freedom did, in fact, experience 6 bags; you need the cracker bags and you need,
7 any problems with damaged GFM during the life of the 7 eventually, all the components that go into the meny huu
8 contract? 8 and, of course, you need the msnu bags for final
9 A Tknow for a fact the crackers. I know at the 9 assembly. i
10 end of the contract, you know, as we were getting into 10 So depending on What kmd of operation you run,
It GFM, you know "shortages" the cracker issue came upand, [I11 you certainly need the accessory bag and the cracker hag,
12 you know, we looled at our numbers, and we delivered all |12 and a lot of contractors actually, you know, do final
13 the crackers. We delivered, you know, all the crackers 13 assemhly off of a menu bag inventory.
14 that we were supposed to, Evidently, what happened is 14 Q What does that mean, to. bulld an inventory of
15 there was -~ you know, we didn't know if they were lost 15 finished menus?
16 somewhere in that 40,000 case rework or if they were just |16 A Well, it means tha"t, you l;mow, some contraclors
17 excessive damage, but certainly, we had delivered all the 17 don't do every operation every day or don't do the same
18 required crackers, and eventually, we told Freedom that, 18 level of times of operations every day. You know; vou
19 vou know, you're going to have ta supply your own 1%  build an accessory bag inventory; you build a cracker hag
20 crackers now, because the Government has complied with 20  inventory; then, vou do a final assunhly ~-or 1 should
21 its requirement for the fill quantity. 21 say a menu bag assembly -- anc‘l then, eventually, once you
22 Q Would you explain your understanding of the 22 have all 12 menu bags, you do final assembly. So again,
23 contract's provisions related to substitution of GEM? 23 depending on the level of the contract, you know, some
24 A Well, the contract, you know, basically said 24 contractors decide to maintain $maller work forces but
25 that the Government has the right to substitute, you 25 work them every day and stagggr their operations to
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1 - maximize the efficiency of the operation as opposed to,

’2 i;you know, having a full work force; doing every operation
3 !every day; but it only takes, like, 10 or 15 days a month

4 to do your particular contract quantity, and then, you've

15 got problems the rest of the month holding on to people.

iﬁ ~ It's just a different, you know, production

mode that different people go into. And with a smaller

7
‘8 . contractor, with, you know, indefinite work, whatever, it
‘2 ‘seems to make sense to do that.
y)‘ - Q Are you awarg of the type of production
i " equipment used by MRE assemblcrs in the 1980s?
l2 . A Mm-hmm ‘
I3 Q I'd like you to look at the document at Rule 4
4 Tab70. It's the red book,
}5 A Seventy? i
16 Q 7-0, yes.
i’i A Okay. . ‘
18 .. Q On the first page at the bottom it has a list
f “'of major equipment in place.
0 * A Mm-hmm,
%1j © Q Arc you familiar with these types of pieces of
22 ‘equipment? ¢
23" A Yes.
:24 © Q Can we start with the accessory room? Can you

WO oo =1 G Rk W N
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in those plants because everybody has changed their
operations, so there's nothing proprietary. But in 1985,
Sepaco used the lazy susan for, you know, the little
round table for the accessory; Rafco had a different
conveyor system; same type slotted purpose hut not on ¢
round table, It was on a conveyor type thing.
Everybody, for the most part, used some type of heat
sealer like the doughboy or some other sealers to heat
the preformed accessory packet. Everybody used a
preformed accessory packet.

Q And looking at the cracker room equipment, are
you familiar wn:h these type of machinery?

A Yes

Q Does this list of equipment here look like it's
the type of experience that other assemblers used m that
time frame?

A Now, for crackers, other assemblers used
snorkel bags and flex bags. I'm not sure if it was the
1985 time frame or the 1986 time frame or even the 198
time frame when just about everybody started using the
Koch multivac, the horizontal form-fill sealer, for the
crackers only. So I don't know if, m 1985, Sepaco or
Rafeo were using the Koch, but I do know that certainly
in 1983 and -~ well, I don't know for sure, but I know
that they still had in house, even when they got the

25 tell us what these pieces of equipment are?

Page 1250
N A The turntables are kind of what Henry was .
,‘refcmng to before as the fazy susan. It'saround
- table. It's probably -- Iazy susan is a good

i "A;:h

T
Ay THRIEDN

.

i4 descnptmn because it has different chambars And_
z3 you've got your five or six different people smmg ‘

f'ﬁ‘ _around the table. There qre three accessory bags, as far
1‘2 as I kuow, and they differed on the candy that went in or
%8 -whatever, And, you know, each person was responsible
ig for, let's say, an item. So I would put in the creamer

19 every time it came around, and somebody clse would put in
11 the coffec, and evcntually, all five or six items that

}2 ‘were required in the aceessory bag were in this

13 parncular slot. )

14 And then, that seventh person, when everything

%5 was assembled in there, would take an accessory bag, a

16 * prcformcd packet, scoop those components into the packet,
17 probably put it on a conveyor line that would then move
18 it to a girl who would seal the bag on a vertical band

?9 sealer, and that was the doughboy they're talking about.
20 And you would just pick up the little accessory bag and
21 run it through, and that scals the accessory bag,

22 Q In the mid-1980s time frame, in the time frame

23 that Freedom had this contract, did other MRE assemblers
24 use this round table type equipment to your knowledge?
25 - A Because it was 1985, I can speak about what was

bred
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‘ Page 1
Koch, that they had the snorkel vacs and the flex vacs,
because occasionally, to supplement production, they
would also use preformed packets; put the crackers in th
preformed packets and, you know, then, the snorkel vac
was a little different operation. You put it in, and
then, somef;hing would clamp over it. Because with the
crackers, you had to draw a vacuum and then seal it,

So this type of equipment was used for

crackers. Whether it was used as the primary by these
people in 1985 or just the supplementary, I'm not sure,
but it certainly was the type of equipment that could be
used for crackers and was used for crackers.

Q And how about the final -- tuming the page, |
the {inal assembly area?

A Yes; I mean, the final assembly of MRE really
is not a -- it is not a complex thing. You could almost
go into any packaging company, you know, in America;
find the same type of conveyors. Pleated tables or
conveyors to assemble menu bags is not a unique thing,
Different people do it different ways. You go into three
plants; they're not set up the same way. But a conveyor
system with a preformed menu bag and putting everythin
in there and then going through a vertical band sealer to
seal the menu bag is kind of conunonplace for almost ans
assembly operation. And the equipment here is pretty
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1 much g‘he same type of cquipment that was used at the 1 veryend of the assembly nperatmn the sleeving
-2 other assemblers, 2 operation, that's where you wuuld have your biggest guys.
3 As far as the case sealer, the case erector énd 3 Q Can you explain What the medical hold problem
4 case sealer, at that time, you know, we didn't really 4 was with Star food products'? L
5 have automatic case ercctors. Most people were building 5 A Well, it wasn't just W1th:_Star food. It
6 their cases by hand. As far as case sealers, there were 6 started in Star foods. In 1986, ’f\'_vc started finding
7 case sealers. ‘I don't know which brands or names the 7 swellers, you know, of the MREs retort pouches. I think
8 other two contractors were using at the time, 8 we first found it in Cinciﬁnati,'?md then, we found it in
9 The unitization operation, for the most part 9 Texas with Rafco. And \Ji}e weiye getting an inordinate
10 back then, was a manual operation. People unitized by 10 amount of swellers, and we couldn't find any reason why,
11 hand. They put the pallet cover on by hand, and most i1 Later, we came to term thlS phencmenen
12 people strapped -- while there was a machine, you had to 12 microholes, that supposedly, thcre were holes being
13 'manually load it under the grooves and the pallets. So 13 created in the pouches ‘during the production process that
14 it was pretty much a manual operation as well, 14 supposedly you couldn't dctcct v1sua11y, and so, we were
15 " JUDGE JAMES: What docs unitize mean? 15 calling them microholes, and we determined that, you
16 THE WITNESS: Unitize simply means that you've 16 know, we're going to have to do this zyglo testing on
17 got your MRE cases. But the final product is you have to 17 each lot to confirm whcther or not there were these
18 take 48 of these MRE cases; you have to put them on 2 18 microholes. i
19 pallet; you know, you have a pallet cover on the bottom, 19 Eventuaily, vou know that went across the v
20 -and you put a pallet cover on the top of the product. 20  board, not just at star, and it became an MRE-6
21 And now, you have to put straps around the product to 21 requirement. Basically, what 1t dld was put a lot of
22 unitize the load, and your finished product is a pallet 22 MRE-6 retort pouches on hold. It created a lot of
23 configuration of 48 cases of MRE, which we can then take 23 shortages on MRE-6 retort pouches and 1986 was a very
24 the forklift, pick up the pallet, put it on the truck, 24 difficult year with the MRE-6 1n supplymg not just
25 and that's what ships out. 25 enough GFM, because it was a GFM and a CFM issue; out of
Page 1254 i Page 1256
1 " BY MS. HALLAM: 1 the 12 meats, and I think there's applesauce, and there
2 Q You said that most assemblers were building 2 were still beans at that time, and I don't know if there
3 cases by hand. What does that mean, bu.tldmg cases‘7 3 were wet-packed fruits at;that time but out of all of
4 - A~'What did I say? a 4  the retort components, maybe elght or mne of them were .
5 Q Ithought you said building cases. 5 GFM, and the other five of six 01: seven were CEM. S0 it
6 A Well, no, T mean everybody, for the most part, 6 was a complete retort problem 2
7 again, there's a conveyor belt, and you put all of the 7 But, of course, the' Government was liablc for
8 components of the menu, your accessory pack, your cracker | 8 supplying GFM, and it wag a difficult year in making sure
9 packet, the other five or six items. You slide it into a 9 that we had enough retortipoucﬁes to maintain production
10 menubag. You put the menu bag through the heat seater. 10 at all basically three MRE-6 facilities. Now, later,
11 Now, you've got your menu bag. And when you have the 12111 when we got into the, you know, add-on quantity or the
12 of them, you put them in the case -- you erect the case; 12 reinstatement quantity with Freedom, it became now
13 you put them in the case, Fw entually. you close the 13 difficult to maintain four firms, And the inventories.
14 case. You then put a sleeve on top of the case. You 14 you know, normally, we majnt;iin GFM inventorics of -- or
15 strap ﬂm case, and then, you manually take the 48, you 15  at least we used to -- of two mcnths’ inventory on hand
16  know, 48 MRE cases, and you put them on a pallet, and 16 at all times. Since then; 'v‘ve've"bbne much more to a
17 then, you now have to take your straps and slide them 17 just-in-time inventory, but back' then, in 1986, it became
18 through the pallet grooves and strap the 48 cases onto 18  a just-in-time inventory, and not only was it a
19 the MRE pallet. So it's a lot of manual operation, even 19 just-in-time inventory, but we were providing
20 loday, 20  considerable substitution authotity to all of the
21 Q Do you know if other manufacturers were 21  assembilers in order to get finislied cases.
22 sleeving manually, or did they have machines that did 22 And we got, you know, a significant allowance
23 this sleeving operation? 23 from the services that they undérstood that MRE cases in
24 A My recollection back in 1985, everybody was 24 1986 would not have 12 different entrees and for the most
25 manually -- doing manual sleeving. And, you know, at the |25 part, you, we were just going t(g"try to get out of 1986,
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! 1 " -Q What was involved in the testing, the zyglo 1 A Yes; I mean, if there was any, you know,
12 "testing, that resulted from this microhole problem? 2 postage entailed in mailing; if there was any additional
i‘-3 A Well, in some ca.seé, we required Saani)les sent 3 handling costs, things like that, in the samplings, we
;4 from the assembly -- we required inspections done at the 4 did a modification to retort contracts, and we did a
?5 ‘ ’ass_cmbly facilities. In most cases, it was the AVI who 5 modification to the assembly contracts, both for assembly
i6 _did the inspection; in some cases, it was the contractor, 6 inspection but really for the purpose of flowing down the
7 We also'fcquired later on, after the place of manufacture 7 retort requirements to the CFM subcontractors.
‘ 8 - I'm sorry; we required visual inspections at the 8 So for all intents and purposes, the mods that
I ~assembly facilities. I think the {inding of any sweller 9 we did — it was a couple mods, I think, that we did in
0 or any defect required then samples to be sent to Health 10  the assembly contracts -- jt was really for the crv
1 Services Command in Sam Houston, and they were going to 11 people. It really didn't have much impact on the
2 do zyglo testing, 12 agsembler.
3 ' ',_ : And additionally, Iatt,r on, we put in extra 13 Q To your knowledge, did Freedom ever submi: a
l4 * inspection requirements on the MRE-6 retort contracts, 14 claim under that modification for additional costs
15  both GFM and CPM, that they had to have zyglo testing 15  incurred due to the requirement for zyglo testing?
16 performed at origin. 16 A To my knowledge, no. Ieven think there's one
i . Q Did Freedom New. York hiave any MRE-6 retort 17 bit of correspondence that I saw that 1 think somebody in
18 contracts? 18 Freedom was concerned when these mods came out, you know
19 = A No, but they -- but they had some MRE-6 retort 19 said hey, what is this about, and I think there's
20 pouches that we provided for the reinstatement quantity. 20 correspondence back from Jim Lacalier, one of my buyers,
21 ., Q And how would this testing requirement impact 21 saying, you know, don't really be concerned; it is a
i2 on Freedom? This was just an MRE-6 problem? It didn't 22 retort issue; somelhing to that effect.
23 affect MRE-57 23 Q 1want to talk a Lttle bit about the partial
:24 ;A No. . 24 T-for-Ds of the November and December 1985 incroments.
25  Q How did it impact on Freedom? 25 A Okay.
5 . Page 1258 Page 1.
i1 “~ A Well, the MRE-6 products that they would have 1 Q Would you tell us -- did the Government, as a
(‘2 " ‘had in house, we probably would have had the AVL | 2 result of those T-for-Ds, take GFM away from Freedom?
13 mspector you know, first of all, they were probably 3 A Yes.
iﬂl getting them in at this tlme -- they were probably . s 4 Q And could you t{:ll us about what the Government
55 QGMng them in, I would say, in the end of 1986, So at 5 took? . <
;Q . that point, for all intents and purposes. I think the 6 A Yes; you know at that pmnt of the time line,
}7 zyglo had just about run its course and probably would 7 we were severely dipping below our PWR levels, and we ]
,'8 have only required let's say a greater receipt 8 to -- we could not continue to, you know, exiend the
‘9 1nspectmn, visual receipt inspection for the pouches. 1 9 delivery schedule, We rea].ly needed the product, and,
0 don't know if Freedom ever had to send anything, any 10 you know, eventually, it's in the record that Freedom wa
]; “samples to Sam Houston. That would have been the only 11 delinquent, I think, on its November requirement of
iz * impact, the inspection of the GFM and, of course, he 12 something like 40-some-thousand, and he wasn't going 1«c
3 would have inspecied any of the CFM he would have bought, {13  meet his December requirement; we already knew that, 4
14 ' But again, by the time Le's receiving the MRE-6 14  so, rather than terminate for default the 45 and
15 conﬁgurauon zyglo started in March, By the summer, we |15 repurchase and then have to terminate the December for
16 kind of had everything in place. It probably would have 16 the 65 or whatever, 60,000 and repurchase, we, you know
17 been when he was receiving the MRE-6, 1 would think, 17 had that arrangement that we would up {ront terminate th
18  sometime in May or June, so -~ or even later, so by that 18 114,000 and repurchase.
i9 time, I don't know if it had any impact on Freedom. 19 When we did the repurchase, now, what T have is
]iO Q There is a mod that was issued under the 20  a bunch of MRE-5 components GFM: meanwhile, nobody's
21 contract; is that correct, mcm‘poratmg thig testing 21 really producing that. We're into MRE-6 at this time.
22 requirement. ' 22 But [ repurchased the product. I mean, 1 repurchased the
23 A Yes. ' 23 114,000 MRE cases, and we basically took the GEM for th:
ﬁ4 Q The mod gave the cunu‘actors the right to 24 MRE-5 configuration of the 114,000 minus whatever Rafc
25 submit a claim for costs incurred in doing the testing. 25  had in residual, because Rafco did have some GEM MRE-5
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! rcmduals and we transferred it to Rafco so he could I these components were bought and produced, 1 should say,
2 produce the 114,000 cases in the MRE-5 configuration.” 2 three months ago, four months ago, five months agn. HHe
3 Q To your knowledge, when this GFM was taken out 3 wouldn't be able to use them urider the date of pack
4 of Freedom's possession, did that leave Freedom without 4 clause. So I waived the datﬁ of pack clavse for that
5 GFM to produce orgive Freedom a shortage of GFM at that 5 repurchase contract.

6 particular point in time? 6 Q In this period of tune Chd you contact any of

7 A No, he had enough to do the 505 or whatever wag 7 Preedom's suppliers or any of the crym suppliers and

8 left on the contract. No, it didn't leave him with a 8 attempt or discuss with them d1vertmg CPM from Freedom
9  shortage at that time that we took it out, no. 9 to Rafco?

10 Q I'm sorry; what were you saying about the 5057 10 A No; the only conversations I ever had with a

11 Did he have enough to complete 505,000 cases at that 11 CFM supplier would be, one, if ”tx_‘hcy called me to complain

12 point in time? 12 that they weren't getting paid, in which case we would

13 © A Yes; remember that, you know, GFM, for the most 13 normally work it out, you knovﬁ, you're going to et paid;

i4  part, was scheduled to be completed, all deliveries 14 don't worry about it; Freedom is viable; they're going 1o

15 completed, by November -- I'm sorry, probably by October [15 be around; continie, you know:f or if Henry would call me

16 1985. A lot of GFM was delayed going into Freedom 16 with a CFM supplier for that sanhe purpose, to let them

17 because he wasn't ready to receive it, you know, back in 17 know that Henry was a viable ﬁrm and, you know, continug

18 March 1985 or whatever. So all the GEM for the most part |18 to deliver. ’-

19 was delivered, but the 620,000 cases weren't. When we 19 That would be the only reasnu I would have any

20 -took out the 114,000 cases worth, we still left him, you 20 discussion with a CFM supplier. about them getling ])dld or

21 know, for all intents and purpases the 505,000, 21 not getting paid. 1 would never -- and I never did -

22 Q At this period of time, did the Government also 22 call a CFM supplier and commandeer CFM, and I've told

23 take CFM out to support the reprocurement contract? 23 Henry that many, many tlmes ‘1 think he misunderstood

24 A No; we had nothing to do with cFM. can I talk 24 what that date of pack -- why I'waived the date of pack -

25 about the cFM? 25 requirement, because Rafco would have never been able 1o

Page 1262 o Page 1264
i Q Could you tell me what the date of pack 1 produce the add-on or the repurthase contract, and T
2 provision in the contract j57 2 would have been stuck with 11?4,000 cases of -- worth of
3 A Yes; there’s a requirement in the contract that 3 MRE-5 GFM, ¢ '.1‘-
4 ‘basicaily says that components that go into final 4 Q Well, I just want to talk for a few minutes
3 assembly can't be produced prior to date of award, and 5 about the MRE-6. Were you mvolvcd in the negotiations
6  the reason for that clanse ~ it's an old one - is to 6 that led to an award to Cifpak°’~
7 make sure that we don't get ald products. old companents, 7 A Yes.
8 in new MRE assembly cases. Remember. the finished MRE 8 Q Do you recall whether Cifpak was allowed any
9 has to have a three-year shelf life at 80 degrees. In 9 startup costs in its contract price?

10 some cases, the companents only have a three or three and 10 A | don't think that we used cost-in-pricing data

11 a2 half year shelf Jife at 80, 11 on the MRE-6 acquisition, I think that this was onc of

12 So it's important, for the most part, 1o havo 12 the times that we had four contractors vying for three |

13 fresh components in these final assemblies. So we have 13 contracts, so we had cnmeritinn at every level. and 1
14 that date of pack clause. Normally, contracts would be 14 just think we made the award to Cifpak based on price
15 awarded for an MRE assembly in October, and compopents 15  competition, R

16 would start being produced and delivered in, let's say, 16 Q Was Cifpak, did they succcssfully produce the
17 November. And like I say, you'd have a November-December 17 contract within the contract pcr;od?

18  inventory, and you'd start final assembly in January. 18 A Yes,

19 Well, when we awarded Rafco the add-on 19 Q Da you know if they recewed progress pavments

20 contract, and I think we awarded it probably sometime in 20 under the contract?

21 December or January, I had 1o waive that date of pack 21 A 1 think they did in 1936,L'yes.

22 provision, because otherwise, 1 wouldn't be able 10 11se 22 Q Were you aware with any problems on the receipt

23 this 114,000 cases worth of GEM and his MRE-5 residuals 23 of progress payments by Cifpalg.? P

24 that he had in house. In other words, he Jjust got the 24 A Yes; they weren't able té; get progress payments

25 award today that, say, December 1985 or J. anuary 1986: 25 initially because DCAA found thmr accounting system was
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;1 not adequate for receiving progress payments. When 1 Q I'd like to talk about the so-called -- what

i3 exactly that occurred, I don't remember; when it was 2 has heen referred to as the side agreement.

E 3 resolved 1 don t remember. I wasn treally followmg 3 A Mm-hmm,

] 4 the pmgress .payment situation on Cifpak, I only would 4 Q Do you recall petting a May 2 draft letier

?5 “know how or why it came up, but I do imow that they were | 5 which laid out the so-called side agreement?

56 havmg a problem with the DCAA. Evidently, they resolved 6 A Yes.

f? 'it. You know, they never complained to me. 7 Q What was your reaction to that letter? First

:['8 " Q And at some lime prmr to or immediately after 8 of all, who did you get it from?

9 award, there were protestt. filed with regard to the award 9 A 1 think Frank Francois. I think at this time.

i{) to Cifpalk, T 10 it was mostly Frank talking to me, and I know, you know.

_il " A Yes. ‘ 11 Frank probably -- well, I don’t remember exactly. but |

}2 - Q On the basis that there was questions about the 12 believe that Frank probably told me, you know. you're

13 ‘Walsh-Healey qualifications of the company. 13 going o get something or whatever, and I probably

14 v A Yes. 14 remember hegring a Jot about a side agreement. But like

iS Q Could you tell us what you did in response to 15 Ialways told Frank; you know, I don't know anything

i6 those protests? 16 about a side apreement, You're not talking to me.

17 © A Inresponse to the prolgsts or before [ even 17  You're in DLA; I'm niot privy to DLA, you know, I'm a

1_8 " got to them? 18 contracting officer here; I'm oot upper management. And

f9 -}: Q When you became aware 1hat other contractors 19  so, I'm not aware of any side agreement.

%0 - were disputing the Valldlf.}’ of Cifpak's eligibility. 20 1 think on May 2, I got a draft, and I think |

21 A Well, let me answer your guestion, because 21 prepared a response to him, because I had already had. I

$2 “'don't know if that was the reason we did the preaward |22 think, a draft modification, settlement modification out

23 stuff, but when we got the protest, you know, we did -- 1 23 to Freedom, At this ime, Freedom, I think, was under

24 did, I puess, what 1'm supposed to do. I sent it to the 24  another show canse and had responded, and we were working

25 Small Business Office for forwarding to the DOL. 25  out some kind of settlement arrangement on an action in

e Page 1266 Page |

il ;-1' Q. Arc you aware of any requirements or any. . 1 lieu of termination, you know, another exiension or

§2, wg‘ulatmns that required you to do any mdependent 2 settlement. And, you know, I think the scenario here is

A mvestlgatmn of a contractor's Walsh-Healey 3 that they faxed me like a draft letter.

4, quahﬁcatmns? o gt 4 I prepared a response., For some reason,

‘5 i A Well I know in thc very begmmng, when we 5 looking at the correspondence, you know, now, years

fé ﬁrst got Cifpak's proposal he submitted -- he certified 6 later, ev1dcnt1y, I faxed it to Frank. He wanted to see

}7 he was a Walsh-Healey contractor, 1 don't know if he 7 what my response was going to be. And then, he hasical

,§ Submitted leasing mformatlou or if we asked for it, but 8 said no, don't send me that; I'll withdraw the letier.

;9 ‘ we n;cewed, you know, we recejved his leasing 9 And it was real like, you know, strange. But in any

10 arrangement. . We received considerable information, 10 event, I never sent him the letter, and supposedly, he

{1 ‘because preaward, we were concemed and weren't sure Il basically told me, you know, discard the letter; don't

12 + whether this was a legitimate Walsh-Healey contractor. 12 respond to it.

i% And, you know, 1 know, like I said, we looked 13 Q Did you ever see that side agreement in any |

14 at the lease. [Tlooked at it very carcfully with my -- 14 form after that?,

15 with my attorney. Idon't know if we did a preaward or 15 A Well, Henry tells me that, you know, I'm nat

16 _if we got the DCAS invelved or if we got the DCAS in San 16 that pood with time, Certain things, I remember very

11 Antonio involved. All I ignow is, you know, we had a lot 17 well. And I remember that on the mod 25, it was a big

;5 of consideration at home about whether this was a 18 signing. Freedom came in with a little contingent;

19 legitimate lease and whether this truly, you know, 19 Colonel Francois; Henry came in. I don't know il Dave

2-0 qualified and was a Walsh-Healey manufacturer. Because |20 Lambert --

21 it was different; it was strange, 21 Q Excuse me for interrupting. Is that the usual

22 But, you know, finally, the lawyers said it 22 thing for a contractor to actually show up 10 sign a

23 ‘appears to be a good leasé; and he appears to be 23  modification?

24 qualified for Walsh-Healey. And based on that, we -- you |24 A No.

25 know, I accepted the ocrtiﬁcation. 25 Q What is the usual practice for modifications?
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1 A Contractor signs it; sends it back tome; [ - 1 my career. And, you know, Fréhk finally said okay, takc
2 sign it; it's executed. 2 itout. And he might have talked to Henry, and I don't
3 Q It's carried out through the mail? 3 know what Henry's exact ‘words were, but Henry understood
4 A Usually, "™ - 4 when I said that 1 Wasn't"signiﬁg this that I was signing
5 Q Okay; continue; I'm sorry. 5 only this modification, and there was no other side
6 A ButIremember: this was like a big deal. We 6 agreement with me. :
7 were in the conference room; there were a number of 7 Q I'd like to talk aboiit somie of the provisions
8 people there. T was there with my boss' boss, Walt 8 in modification 25, specifically, right now, the add-on
9 Welsh, who was the branch chief of general products, and 9 of the 114,000 cases. Could ycfu tell me why they were
10 I remember tl_1ere was a big to-do, and I was, you know, 10 added back in in the MRE-6 conﬁguration?
1T upset that it was one of those kinds of things where, you 11 A Because I couldn't get any more MRE- 5
12 know, standipg up and forget it; we're not going to sign 12. components, and neither tfould ‘:E‘IC']‘JI'}’. Nobody was
13 "this contract, and it must have been around this 13 producing MRE-5 at this point. This was probably -- |
14 so-calléd attachment that Henry's talking about. 14 want to say like September -- was it 19867
15 " Now, I don't remember Henry giving me this 15 Q May 198467 A *
16 attachment, this so-called attachment that he says I 16 A May 19867 Nobody was producing MRES
17  faxed to Ray Chiesa, I'certainly know I couldn't fax 17 components. We had gons from 5 ounces to 8-ounce
18 anything to Ray Chiesa, because I wouldn't know the guy's |i8 entrees. :
19 phone number or fax machine. You know, I don't talk to 19 Q That's the meat? _
20 -Ray Chiesa. He's the head of DLA; I'm a contracting 20 A They're the meat items. There were some, 1
21 officer at DSCP. Evidently, however, [ do see in the 21  think, non-meat entrees, bl'ut balé;ically, except for the
22 record that the letter was faxed or the so-called side 22 ham slice or maybe the franks, everything went to an
23 agrecment was faxed by Bob Appellian. T don't know if 23 8-ounce, and nobody was prodiicing 5 ounces, and ] don't
24 Henry gave me the letter; T don't know if I refused to 24 believe Henry -- I know I-‘Ienry""didn't have enough --
23 touch it, because I had told Henry and Frank Francois 25 114,000 cases worth of MRE-5 S?OUIICE components to do his
Page 1270 Sl Page 1272
1 before that I'm not privy to any side agrezment; I'm not 1 CFM portion, and I knew that w;é couldn't get in the MRE-5
2 poing to sign anything with a side agreement; you didn't 2 entrees and components. So it was easier for everybody,
3 talk to me; you didn't negotiate with me; I don't know 3 and Henry understood this, tha%wa would reinstate at the ‘
4 what's being said. Chiesa doesn't talk to me, 4 MRE-6 configuration. Nobody could do an MRE-5 anymore.
5 And, you know, to me, it was a big deal, and it 5 Q With the exception of going from the 5 to 8
6 wasn't anything -- the way Henry reflected it was not 6 ounce size for the majority or at least certain of the
7 accurate. T didn't take something, walk out, come back 7 cntrees, the meat entrees, were fhere other size
8 in and simply sign a paper. I know I made a big deal 8 differences or other differences in the companents to the
9 about forgetting; walking out. And I think it was 9 accessory packs or the cracker packs? Were there chunues
10 Colonel Francois that said okay, forget it; forget it: 10 between the MRE-5 components and the MRE-6?
11 take it out, whatever; this is fine. And Henry signed 11 A No change in cracker; I don't believe therc was
12 the modification exactly the way it is, and we stressed 12 achange in accessory components; I'm not sure; in any
13 that paragraph the said this is a discrete agreement. 13 cvent, the package would have probably been more or Tess
14 Everything is within this modification, because I have no 14 the same. As far as other compl‘t'ments, Idon't know if .
15 idea, you know, what was discussed in DLA. Most of that 15 that's the year we did away with the beef and pork paity
16 stuff, T don't even know how to do. So, you know, how 16 and the potato patty. We may lave changed some of the
17 could I agree to it? 17  compenents. I do know there W'as a change, because we
18 Q You said we stressed. 'Who was we? 18 talked about there would be an féquitable adjustment in
19 A Myself, Walt Welsh; | mean, as far as [ was 19 the change to go -- for Henry to go from an MR-
20 concemned, it was my show. It's my contract 20 assembly to an MRE-6 assembly, and later on, we =11 kind
21 modification, and I'm there to sign it with the 21 of agreed that it would result in a dollar per case
22 contractor, and that was it, That was enough. And Wait, 22 decrease, and that was bésically Jjust material] costs.
23 you know, certainly agreed with me. And, you know, 1 23 And again, he wouldn't be rcs;fbllsiblc for GFM costs, 5o I
24 remember -~ I remember the room; I remember the table. 24 think there was a change in the'CFM components that were.
25 Youknow, it's one of these things that I remember from 25 required in the MRE-6, and I thmk the bottom line was it
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_was about a dollar's woﬂh less CEM per case, but I don't

Page |
is short and the items that he still needs.

1 1
2 thmk it was a size issue, well other than for the 2 And under the short column, the items with the
;'i retorts; I'm sorry. - 3 minus appear to be the shortages.
i4 .- Q Was that doliar decrease was that something 4 Q I'd like you to Jook at also G57.
15 "that the Government intended to make a contract price 5 A Okay.
6 ad_gustment at some time for or -- 6 Q Did you say Jim Lacalier was one of your
7 ‘ . A Well, yes, let me add to that other a answer; I'm 7 buyers?
18 sorry. Idon't think the -- I know the menu bag size B A Yes.
§'9 didn't change. I know the final assembled MRE case 9 Q And could you tell us what this indicates to
10 .- didn't change, and 1 know: even during MRE-5, you were 10 you as far as the supply situation?
i] _ allowed to put your retort entree in a regular case or a 1 A It looks like it's a memo for the record from
13 .\-;Ila.rger case. So I think thé increase from a 5-ounce to 12 Jim Lacalier dated 28 October 1986, and it looks fike
3 an 8-ounce really didn't impact the spatial arrangement 13 it's a summary per Kevin Sarrage of Freedom with - 1t
14 within the MRE bag. So that answers the size | 14  looks like - it looks like these are the items that he
5 . arrangement, ‘ 15 still needs to complete the 620,000 cases. Probably at
i6 As far as the dollar per case reductmn, mod 25 16 this time, which means to complete the let's say 114,000
i'l said that when we reinstated in the MRE-6 configuration, 17 cases or 110,000 cases or however many as of 28 Octobx
ig i e probably delegated to the ACO to definitize the change 18 have not been produced.
i‘f) "Jin the contractor's effort imder MRE-6 versus MRE-5 19 Q Do yon think this is a number of what they
20 configuration. And like I say, later on, I think we just 20 needed at that point in time rather than what they had?
Ll .ballparked it at a dollar, a dollar per case decrease, 21 A Well, you know, it says these items are
gz . Q So to your knowledge, the only size change that 22 required, and Mr. Sarrage provided the following. Now,
13 you are aware of right now would be with regard to going 23 he probably wouldn't need 160,000 frankiuriers, becaus
24 . from 5-ounce to 8-ounce on possibly as many as 10 of the |24  he only had, like I say, 110,000 cases to produce. |
?5 meat entrees. ; 25 mean, I may be wrong. It may in fact be his actval
}1 . Page 1274 Page 1
. 'ii '-‘f"; . A Yes; but again, that i increase in size in the - 1 inventory on 28 October 1986, But we can check that,
}g retort pouch really didn't Jmpact the actual size of the 2 because I have -- there's something in the record, a 31
l? carton entrec, For all mtents and purposes, the carton 3 December inventory., )
{@ really was almost the same size, and as a result I know 4 Q Okay; and that's the Government inventory at
i§ We didn't change the MRE bag, menu bag size, . and I also 5 63,G637. .. ... .ol
;? 1 T "don't belicve we changed the MRE finished case size. So 6 A Yes. ‘ ‘
%’Z: “you've got more food, buf[ for some reason, it fit in the 7 Q Starting with the thu'd page here, can you
t8 same space. You've got more meat entree, but it fit in - 8 confirm here that all of these items are GFM?
-59 the same space, , R 9 Al know the eight meats are. I'm going 1o
iq . Q I'dlike you to look at a couple of Govemment 10 assume everything on there is GFM as well, because on
11 exhibits. They're in the blue books; Exhibit No, 53, 11  December 31, that would have been our concemn.
2.7 A G53? ; 12 Q Did you make those notations at, for instance,
‘13 - Q Yes. 13 diced beef, the usable amount stated here is 92,899‘?1 Are
14 A Okay. 14 you the one who made that notation of 6,7557
i? -~ Q Do you know wha!; this is? 15 A That's my handwriting,
gq " A Itlooks to be an inventory, and it looks llke 16 Q Do you recall what the notation indicated?
17 both a GFM and a CPM inventory from Freedom's -- I guess |17 A Unfortunately, I don't.
;_8 Bob Arrington was one of his property people or one of 18 Q Do you know when you made the notation?
19 his production people, but it's an inventory from Freedom |19 A Sometime after 31 December 1986, 1 think, 1
20 1o the DCAS industrial specialist, and it looks like it 20  don't know.
21 describes, for each component, how much was received; how |21 Q What docs this final inventory dated December
22 * much was shipped out; and I guess it has & quantity 22 31, 1986, indicate to you with regard to the Government’
23 remaining, which he calls actual quantity. And then, he 23 GPFM position?
24 - shows a quantity required, which seems to be the quantity |24 A Well, it says a couple things. First of all,
25 . for the entire 620,000 cases, and then, he shows us what 25 at least as far as the meats go, and that was really the
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I problem in 1986, But as far as the meats go, with the 1 So, yes, it would have been the same problem
2 substitytion authority that we had, there is certainly .-~ 2 that we had with the other three cot;tractors in getting
3 enough entrees to probably do anywhere from 30,000 maybe | 3 them through, We probably would;not bave had 12 menus
4 even to 50,000 MRE cases. I think there's about 440,000 4 per day, 12 different menus per day. We would have
5 entrees here, and there's eight GFM entrees in a case. 5 substituted -~ again, the Government is entitled 1o do
6  So best case scenario of 50-some thousand; allowing for, 6 that. Ican'teven guarantee you thét there wouldn't
7 you know, substitution, but we don't want to put more of 7 have ever been a down day, but Wé_ would have completed
8 two of anything in a box. I think we came up with a 8 it. And as far as I can see here, with about 30,000 case
9 minimum of 30-some thousand cases that were available, 9  equivalents of GFM in house -
10 The otl}_er thing it doesis if you look between 10 Q Which one are you looking 5t?
11 September 26, 28 October -- 11 A Well, I'm looking at the fink] G63, the
12 Q I'm sorry; where are you looking? 12 December 31, which is evidently lie GFM that he has in
13 A If you look between the September 26 and the 28 13 house when he shmts down on Novémber 6. Assuming there's
14 October -- 14 about 30,000 to 50,000 cases worth there, which is
15 Q - Okay; that's G577 15 anywhere from 30 percent to 50 pércent of the contract,
16 A That's - I'm sorry; if you look at G53 -- 16  also, I don't think Freedom éver did 80,000 cases a
17 Q G537 ' ' 17 month. I don't even know thiat Freedom did 60,000. But
18 A -and G57. 18 he might have done 60,000 in onc fonth,
19 Q G577 Okay. 19 Allowing for 60,000 cases & month, and allowing
20 . A At the same time; for instance, if you look on 20 that I have almost a half a month or close 1o a month of
21 page 2 -- 21 GFM in house already, I don't have any doubt that we
22 Q 'Of what document? 22 would have been able to supply himh, maybe with inventory
23 A Of the September 26 document at (53, and if you 23 only in a week ahead of time; mayﬁ'e even three days ahead
24 go down to frankfurters, it looks like he's about 66,000 24 of time, which was not unco':mnon? But I believe we would
25 short. 66,000 short of 110,000 would be about, oh, 25 have supplied him with the 6FM to tomplete.
- Page 1278 L Page 1280
1 40,000 on hand. And then, if you go to G57, there's 1 I don't see any instance where Freedom ever
2 160,000 frankfurters, 2 went down in the record for GFéd- There is substitution
3 Q And these are both Freedom's inventory records 3 authority granted on every rcqiiést from Freedom about an
4 or information? - v 4 outage of GFM, and that is not Ii:nusual during 1986.
5 A Yes, these are Freedom's inventories of GFM. 5 Q You're talking about GPM meats?
6 So evidently, there's been additiona] frankfurters 6 A I'm talking about GEM rq"cfllly anything, Other
7 delivered after September and in October, So, you know, 7 than those jellies -- and if you fecau, in that one mod
8 what it indicates to me is two things: is certainly that 8 that Mr. Steiger, you kno'\_'v, stressed the term partly
9 we have GFM there; we have enough to maintain production; | 9 inexcusable, it was partly ‘inexc‘j'ilsable because during
10 and we'rc continuing to deliver GFM, you know, as of 10  that 8-day down time or whatever, Freedom also didn't
11 October 1986. 11 have CFM. But again, that'who]é modification and that
12 Q In your opinion, would there have been a 12 whole issuc was really about whether or not to terminate
13 problem with keeping Freedom in GFM for that 114,000 13 Freedom's contract or extend. And if you look at the
14 cases that were reinstated using the MRE-6 conf: iguration? 14 tone, it really is let's extend, and let's give every
i3 A Would there have been a problem? 15  benefit of the doubt, and let's call those eight days
16 Q Would there have been a problem? Was there a 16 excusable. We say partly excusable because they
17 problem? 17  understand it's not solely attributable to lack of GeMm.
18 A There would have been the same problem that we 18 But we're not asking enything for it; we're giving him
19 had with the other assemblers. It was -- we probably 19 the 8 days exiension basically for no cost.
20 would have had to continue substitation authority, 20 Q Wasn't there a problem also with creamer at ane
21 because it was very probable that on any given day, we 21 time? '
22 wouldn't have all 12 entrees. That inchides CFM, because 22 A There may have been,
23 during this contract, we allowed Freedom to substitute 23 Q And potato patties? -
24 GFM for CFM to maintain production. He didn't have some 24 A And again, there may have been. Potato 5
25 CFM entrees, and we allowed him to use the GRM. 25 patties, we would probably sub%titutc. We would probably -
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i1 substitute a candy or a spread, We did that frequently 1 A I think so, yes.

i2 as well, And again, they're proximal-sized. Jt's not a 2 Q Why in this document, then, were we taking

i3 problem. If anything, the candy or spreads are smaller 3 crackers that may have been purchased at Freedom's

}4 than the po'ga:to patties. But the creamer would have been 4 expense?

;5 required for accessory production. Now, whether or not 3 A You know what? Now that you ask me, [ think
6 Freedom had an inventory of accessory bags that wouldn't 6 that's a mistake.

17 delay final assembly and ‘was able to make it up, I don't 7 Q Yes.

fS know. I really don't know the impact of that assembly 8 A I think we should probably credit Freedom the

59 packet shutdown, 9 value of the cracker, then, also, Again, we never did a
10 Q@ Do you recall removing GFM product from 10 final reconciliation on this contract. So [ really don't

11 _Freedom's plant after -- at some point after its 11 know if they're my crackers or Freedom's crackers. All
12 'production closedown in November? 12 that I know is that Freedom told me he needs more

13 A A Yes. . 13 crackers. And we told Freedom we're not responsible fo
14 - Q Do you recail when GFM was removed from the 14 any more crackers; you're responsible. Idon't know if
45  plant? _ 15 you damaged them; I don't know if you lost them; but w
iﬁ A 1don't think we -1 don't think we -- again, 16 provided you -- you've never given me any damage recos
i? I would need help on the time frames. I don't think we 17 but we gave you all the crackers you need.

18 rcmoved GFM until Freedom was evicted out of the plant, 18 Now, whether he eventually found these crackers
19 ecause then, it became a big deal that we had to pay the 19 -- because stuff was being found all over the place --
iO landlord and negotjate a deal 1o, you know, keep the 20 whether he found them and they really were our crackers
21 " facility lit. We had to negotiate a deal with the 21 or whether or not Henry actually went out and bought th
22 “'landlord to provide us with security and forklift 22 crackers -- if Henry bought them, Lien I owe him the

'23 bperators so that we could move the equipment, So I 23 value of these crackers. But at the time, [ believed

?4 don't think we moved it imtil Freedom vacated the 24 they were my crackers. ]

%S facility, 25 Q You said we were finding stuff all over the

i . Page 1282 Page 1.
%%1 =, Q I'dlike you to refer to G86. e e 1 place when we went in. What does that mean?

U_2 A Okay; Thaveit. . 2 A Well, you know, we had the December 31

i3 Q Could you tell us what this is? 3 inventory, but when Henry vacated the building and we
i? .« A Yes; under the congract, any subassemblies that 4 finallywent -. . . .. ... .-

35, the contractor performs become the property of the 5 in-- et

4;6 _ Government, because his accessory bag -- his accessory 6 Q When was ‘rhat?

:7 " packets contain GFM. His cracker packets contain the 7 A It was when he vacated the building, and we had
;8 crackers, which are GFM. What this basically is is we 8 togoin, Idon't know; 1987.

19 took the accessory packets and the cracker packets, and 9 Q Okay,

10 we sold them - we found.a home for them; I can't really 10 A ButIInow it wasn't too early, because in

il use the term sold, but we provided them to Sepaco, and in 11 early 1987, we were still talking about completing the

12 . return for providing it to Sepaco, we reduced his 12 contract and extending the contract somehow. So, you
i.3 . contract price by $38,594, which would have represented 13 know, the whole thing; so, I don't know when. ButI kn
14 the value of Freedom's packagmg material and assembly 14 sometime in 1987 -- this says huly. I would bet around
;15 -labor. And then, you know what we basically told DCAS 15 this time; it was around the time that Bankers was going
16 was, you know, take that $3 8,000 and credit it to 16 to have the auction, .

17 Freedom's account, you know, for progress payments or 17 Q Okay.

18  whatever. 18 A And we had to get in there and get the GFM oul.

19 Q I thought you tu.tlfied earlier that the 19 1 mean, not only -- not only may I have lost it, you

20 Government had provided Freedom with all its crackers 26 know, and not been getting access to it, but il was

21 prior and been there at same point prior to it shutting 21 getting old; maybe I couldn’t use it again, and, you

22 down jts production that we required it to go out and buy 22 know, there's a value to this GEM. There was significant
?3 replacement crackers, essentially. 23 GFM. But when we went in to look for it, you know, we
24 A That's a good point. 24 were finding stuff all over the place that wasn't carried
25 . Q Is that correct? 25 on any inventory report. It was a big facility, and, you
.A?Lnn Riley & Associates (202) 842-0034 Page 1281 - Page 1.
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1 know  here's some menus, and there was stuff all over. 1 ' JUDGE JAMES: Do you kljtﬂw whose it is?
2 Q ‘Was 1t usable stuff or salvage stuff or stuff 2 THE WITNESS: You know, this looks to be like
3 on- . % - ’ 3 either Lacalier's or Henry's. TLley both kind of have
4 A No; I think for the most part, and maybe that's - 4 that -- it may be Lacalier; it may be Henry. Is that
5 the difference in my markings on that December 31 5 yours? Idon't know whose hapdwriting it is, Tt's nat
6 inventory; a lot of the stuff wasn't usable, you know, 6 mine, though. The way it's wrttcn DPSC wants
7 either because the AVI couldn't attest to the location, 7 approximately - ¥ ¥
8 you know, and the thing with the Avr and, you know, 8 BY MS. HALLAM; - :
9 Health Services Command and the sanitation plant. If 9 Q Do you know how manyr truckloads of GFM were
10 it'sina facrhty maybe that Is.not considered sanitary, 10 removed from Freedom" 4 4
11 you can't use it. It might have been all dirty and 11 A No. S ’:"
12 whatove.r 50 you couldn't use it. 12 MS. HALLAM: I have no furthcr questions.
13 = "*% ButT do know we took a lot of GFM out, 13 JUDGE JAMES: Do you have any cross?
14 There's another document in here that shows about $77,000 |14 MR. LUCHANSKY: Your Honor, if we could, I
15 worth of product, other GEM items that we also sent to 15 would request a brief recéss before we begin our cross,
16 Sepaco and decreased his contract there. 16 and I'd ask that it be a little longer than 10 minutes.
17 Q First, let'slook at G67. 17 I have my materials for cross-eXamination back at the
18 ~"A*Hold'on; I'm'sorry. I'm sorry; there's another 18 hotel. We had anticipated throtigh discussions about how r
19 document that shows about $77,000 worth of CFM, again, 19 long Mr. Bankoff was going to'l"be testifying; we thought
120 . that we sent to Sepaco and again credited to Froedom, 20  he was going to be the last witlfess, so I thought he
21  The GFM is ours to send wherever we want. 2! wasn't gaing until tomorrow. So the transcripts and
22 - What document? 22  those things are over there, 1 wouId request permission
23 Q Why did we take the cFM if it wasn't ours? 23 (o go and pet that and elther start at 20 to 5:00, if
24 A Well, at that point, we took the CFM because 24  that's acceptable, or we cin Just start tomorrow morning,
25 under progress payment, the title would vest with us and 125 JUDGE JAMES: Let's go off the record.
Page 1286 o Page 1288
1. addmonally, you know, we would try to -- let me just - 1 [Recess.] ! % :
2 use the generic term sell it; give it to one of the other 2 JUDGE JAMES: Back on tpe record :
3 contractors to use it as price possible, again, to - T v [ 3 - CROSS- E)LAM]NA’IION o ¥
4 liquidate progress payments and get a credit to nnhgate:“: 4 ““ BY MR. STEIGER: " "f - %“ A o
5 theloss. SoIknow there's anather document where we 3 Q Mr. Bankoff, ,conoéming:jyour testimony about
6 take about $77,000 of CEM, provide it to Sepaco and 6 incoming inspection you indicated that specialized
7 reduce his contract price and then tell the ACO to also 7 equipment was not required, or -was that the point you
8 give credit to Freedom for that, LS 8 were trying to make? I didn't follow that,
9 Q You go back and look at this document at G67. 9 A To my understanding, yes '
10 A Mm-hmm, 10 Q And you talked about mspectmg on the basis of
11 Q It's dated February 12. Do you recall taking 11 manual count. &
12 -- or do you recall that the Government took certain 12 A Basically, it's a manual and visual -- yes,
13 stuff out in February or -- 13 manual inspection for count condmon and identity. ‘
14 A That's what it looks like. 14 Q We are talking about hupdreds of millions of '
15 " Q This is just dated and -- 15 ijtems, are we not here? & i
16 A This is GFM; yes; this is GFM we moved out, I 16 A Oh, I don't know about that. Remember, what we
17 guess, in early -- 17 do is inspect based on a samplmg plan. So if a truck
18 Q I'm sorry; we moved out what? 18 comes in, and we're 70,000 pleces on the truck, you may
19 A This is GFM that we moved out, 1 guess, 19 have to inspect maybe eight cases and of the eight
20 sometime in February 1987 from Freedom to Sepaco. At 20  cases, you don't normally mspect every one. So the
21 least that's what this says. We would have shipped out 21 sample sizes probably for a truckload are anywhere from
22 supposedly on some kind of formal document, not this, T 22 maybe -- I'll say as far as reton pouches, we do, [
23 would hope. 23 think, a 200-pouch mspec_tlon on each truckload.
24 JUDGE JAMES: Is that your handwriting? 24 Q Wouldn't it be in the bcsl'dt interests of the
25 - THE WITNESS: No, sir. 25 Government to have inspoctiong be done as thorough and as’

Page 1285 - Page 1285

Ann Rilev & Acchriatac (NN RAD_AN2A



FREEDOM NY Condenselt"™ Tuesday, May 23, 2
E Page 1289 Page 1.
i1 complete as possible? 1 ever an MRE assembler who actually did a verification
{2« A The inspections have to be done in accordancc 2 inspection on packaging material, not one.
'3 -with the contract, 3 Q Thank you for the lesson.
-4 Q Is there a requirement in the contract that 4 A T was trying to answer your question, sir,
5 says that certificates of completion are the only way 5 Q Now, answer my question, Isa COC - 15 a COC
% 6 that goods are to be accepted? 6 the only method prescribed for accepting non-food
:7 A ¥or food items or for non-food items? 7 products in that contract?
'8 Q For food items. 8 A No, the contractor can actually do his own
9 A For the food items, we don't accept cocs. Most 9  inspection.
0 of the food items if not all the food items required USDA 10 Q And isn't that, in fact, what was being done
11 N ongin mspectmn and. grading certificates. 11  here? )
éz Q@ When you referred to CFCs, what were you 12 A Like I said, I've never seen anybody do a
13 talking about? 13 verification inspection on packaging material. | don't
i4 . A COCs. 14 know anybody in the industry whe has the capahility to
15, Q cocs. , 15 awet burst strength test. I don't know anybody in the
6 A A COC s a certificate of conformance. In 16 industry who has the capability to ensure that a retort
‘_LZ other words, take the accessory package, the packaging 17 pouch has the right thickness of polyethylene, aluminum
1-8 ; material that Henry would buy, becanse on the CFM side -- |18  and polypropylene. Idon't know anybody who has the
9 ~-and again, he was responsible for doing the same type of 19 ability in the industry to confirm that these
20 inspections on the CFM that he would do on the GFM. The 20 specification requirements for the packaging material are
2@ difference is he did the GFM in strict accordance with 21 met, And when we talk about specialized equipment, it
22 the contract requirement. . The CPM, for the most part, he 22 would not be a seal strength tester; it would not be any
25 i was liable for, so he kind of inspected it on the basis 23 of the equipment Henry tallted about, It would be
24 of his own inspection system. 24  equipment much more specialized to do that type of
23 His crM food items all had to be inspected by 25  verification inspection, and I don't know anybody in the
o Page 1290 Page 1
%I .f_;thc USDA at point of manufacturc and come in witha 1 industry who has that, That's why the Government does
i';'j _)gradmg certificate, same as the GFM. So when it comes 2 verification inspection on occasion at our lab. We do
}3 in, it's already been inspe;cted at point of manufacture, 3 have that ability, and NADIC laboratory has that ability.
i4. and all he's making sure Js it's the right stuff; it's 4 Q Mr. Bankoff, were you aware of the contractor's
;5] the nght counts and thcre § no damage to it in trans1t, 5 plans to utilize high technology equipment on this job?
16 whatever. That's what we mean by count, condition and 6 A No.
57 identity. 7 Q You were not? As far as you knew, the
§§ . Now, as far as the packaging materials, take, B contractor planned to use the equipment that he ended ugp
{|9 for instance, his box -- 1 sw1tch§d -~ his box. He's 9 using? ‘
}0 ‘buying the V28 box, which is the solid paper board. That |10 A Well, remember: I came in in June of 1985, 1
11 box is required to meet certain requirements for burst 11 didn't negotiate the contract. I came in and
12 _‘strength, seal strength, the whole bit: so much density 12 administered the contract to the best of my ability,
i3 and basis weight for the c:ardboard itself. When that box 13 Q T understand that. |
i{! . comes in, in most cases, what the contractor can do is 14 A My concern was that Freedom produce the cases.
if} + either do his own mspectlon on the box, either send it 15 'What equipment he had planned on using originally, I
16 to an independent lab or do his own evaluation on the 16 don't know. I don't know.
17 basis weight of the material for that burst strength or 17 Q Didn't he file two claims with you, and it set
}'8 rely on the COC; in other words, the box manufacturer, he 18  forth his understanding of what eguipment was intended
19 does the test. And when he's comfortable that his 19 be used versus what equipment was actually used?
20 product meets our end item requirement, they give us - 20 A Well, and I'm still a little confused, because,
21 they give his contractor of us a certificate of 21 you know, as far as the Koch machine, we talked about -
22 conformance. ‘ 22 I think Henry talks in his proposals about production
23 And in most cases, the Government relies on 23 equipment, and I think earlier, I read something like a
24 that cOC. Now, we have the right to do verification 24 million and a half dollars in production equipment. I
25 inspection, and that's wh?t our lab does. I don't know 25 think the Koch equipment, at that time, was close to

Ann Riley & Associates, (202) 842-0034

e

Page 1289 - Page 1.



Taesday, May 23, 2000 Condenselt™ FREEDOM NY-
Page 1293 Page 1295
1 $500 000 or $700,000 itself. I don't know where you're 1 facility. }'
.2 going to be able to fit §1.5 million worth of productmn 2 Q Really? And you werc not aware that the
3 equipment in with two Koches. 3 equipment was removed? :
4 So agam you know, as far as the assumption, 4 A T'mnot, no. "
5 evenas far ag the claim -- if you recall, on a lot of 5 Q Are you familiar with the Koch and Doughboy
6 the mods you'ré going to read later and the DNFs, the 6 pieces of equipment? f*
7 Govemment disputed most of those claims. 7 A Yes. P
8 Q The Government disputed what claims? 8 Q Did the other supphers havc them?
9 A Well, you said didn't I read Henry's claims 9 A Again, like I said, at some point, the Koch was
10 later on about the eqmpment he was going to use. You 10 introduced on the cracker line. ’I don't know if it wag
11 know, in most cases, we disputed most of those claims, 11 in 1985; I don't know if it Was ‘in 1984; I don't know if
12 Q Did you? 12 it was in 1986. So when I first'came in, I don't know if
13 A" Yes; so, when Henry says that, you know, he was 13 they all had Koches. : :
14 going to use two Koches, I don't know, Nobody else was 14 Q Okay; I didn't ask if theﬁr all had. I asked if
15 using the Koch at that time for accessory hags. You |15 you have -- I asked if any of thém had.
16 know, I don't know what his original plan was. 16 A T don't know in 1985 ‘ :
17 Sometimes, you don't start with a Caddy. Sometimes, 17 Q Did you observe these méchines in operation?
18 you've got to use othcr equipment. I can't speak to 18 A Have I observed them?
19 that, : 19 Q Yes. o
20 Q But chry advised you that he had plans to use 20 A Yes; I've observed them on a number of plants
21  that equipment and, in fact, were you not aware that the 21  in a number of different uses. But in 1985, when I first
22  price that he bid and the Iabor that he projected and the 22 came on board, and I visited all the plants; I don't know
23 cash flows and everything else that he predicated his 23 if in 1985, the other two i_'acﬂltil:as had the Koch.
24 price on was, in fact, based upon using this high 24 Q Okay; I accept that; ;.-;1'
25 technology equipment? 25 A Idon't remember, 7
Page 1294 . Page 1296
L <A All'T really know, and again, I came in in June 1 Q T accept that. i
2 1985, I want to make this contract happen. You know, 2 A Okay, ‘ '; i'?
3 the first reason I went to the price regs to look at the: 3 Q Now, getting back to the hme that you did
4 history was in discussing this so-called capital 4 observe the equipment, and you .do say you are familiar
5 equipment that was allowed to be expensed for progress 5 with it, would you say that this!is high efficiency
6 payments and that Henry wanted the progress payment for 6 equipment that would enable thE praduction to be more |
7 intotal. I think I find later on about $500,000 worth 7 cfficient? : n"-
8 of such equipmient. 'And I also see that in terms of 8 A It's an exceltent plece of: cqmpment
9 producﬁon equipment, they allow about a $333,000 9 absolutely, : :.
10 depreciation. Now, somecwhere, you know, I don't know 10 Q And if, in fact, an item o this nature were to
11 where it comes from; whether it was in my reading; 11 be used, would it not permit a contractor to lower its
12 whether it was in testimony; whether it was in the 12 requirements for labor to perform the manual johs?
13 documents 1 see now that were talking anywhere between 13 A Well, the whaole purpose of automation is to
14 §1.5 mitlion and $1.7 million. 14 reduce labor costs, : 5
15 If you look at $333,000 on depreciation, and 15 Q Right; sa, it would do that, you're saying,
16 you allow a 5-year straight line, you're talking $1.7 16 A Ibelieve it would. % ‘
17 million. So somewhere along the line, if you're going to 17 Q So in essence, if you thefi -- if a contractor
18 buy §1.7 million worth of production equipment, you've 18  had based his price on that and'was unable to use that
19 got to buy it. The Government's not buying it; you've 19 equipment, he would then havelto use a greater number of
20 got tobuy it. If you intended to use it, then, where is 20 workers to accomplish the samé thing.
21 it? Then, buy it. The Government was not financing 21 A He would have to incur greater labor costs.
22 production equipment. 22 You know, there's a rate of retlim on a piece of
23 Q Weren't you aware that the equipment was, in 23 equipment, It capitalizes 1tself There comes a point
24 fact, bought? Didn't anyone tell you that? 24 that the return on the 1nvestment offsets the cost of the
25 A I'm not aware that there was a Koch in the 25 equipment. You know, sometiines - and you see this
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i1 oftcnhmcs on a first contract -- some firms don't go out 1 that early in 1985, or had you seen in your files that
i3 2 and buy the Koch right off the bat, or they don t buy 2 you inherited, a letter from your predecessor thal did,
3 -the, you know other specialized equipment, because at 3 in fact, set forth the Govemnment furnished material that
4 that point, for whatever reason - m aybe they don't have 4 would be supplied to Freedom Industries?
!5 thc money; their rate of return, the guarantee, whatever, 5 A No, I don't think so.
i 6 _is not there; they don't do that. Eventually, though, 8 Q You did not.
27 thh any capital investment, you make a decision that at 7 A No.
{8 some point it's going to retumn, you know, give you the 8 Q Were you aware that at the time the contract
' '9 positive return on the investment. And then, you always 9 was awarded or even shortly thereafter that Government
- make the decision whcthcr to invest or not. 10 furnished material to satisfy the full requirement of
}1 . Q There's no quesnon that some firms would adopt 11 620,000 units was not, in fact, procured by the
12 that modus operandi with respect to capital equlpment, 12 Government?
13 x but there are others that in anticipation of perbaps 13 A Say that again?
14 i . being part of a long range program would make such an 14 Q Were you aware that at the time the contract
iﬁ investment, would they not? 15 was awarded or shortly thereafter, the Government had r
}6 . A Sure. 16 in fact procured the full complement of GFM to support
17 : Q You made mention of notices of outage and that 17 the 620,000 unit contract that was awarded.
18 thc contractor was required to give notice of potential 18 A I'm not aware of that.
i9 outages of GPM, did you not? 19 Q You're not aware? So to the best of your
;0 " A Yes, sir. . 20 knowledge, you believe it was.
2] Q [ wasn't aware if you said that Freedom failed 21 A [ would imagine so, yes. Remember, components
52 -in their obligation to provide those notices; did they? 22 are not bought for a contract. They're bought for a
33 A 1don't know. : 23 total year's requirement, and then, they're diverted to
14 Q You don't know? 24 the individual assemblers.
zs " A No. 25 Q Are you aware that after having been advised by
5& W Page 1298 B Page 1
1. Q You have no reason lo believe that they, did. 1 Mr, Barkewitz what the total quantity was available for
IZ A Well, I have no reason to believe that they, 2 GFM that Freedom did, in fact, notify the Government th
2_3 didn't, because I know we gave substitution authority 3 the GFM was insufficient to support the 620,000 units?
, }4 quite frequently, which would be in response to that. I 4 A Do Iknow that?
.f% have no reason or I don't know if they ever failed on any 5 Q Yes,_do you know that, . ..,
'{6 “becasion, 6 A No.
% Q Did you at one tune early in the progra.m 7 Q You do not know that.
,é prowde -~ it was either you or your predecessor, so if 8 A I don't know that,
;9 “it's not you, you'll let me know -- did either you or 9 Q Okay; thank you.
10 your predecessor sometime early in the program provide 10 You mentioned something about danage reports,
11 Freedom with a list of all Government furnished material 11 and you were benning for them, I think was the word yo
Iz - ‘-_1t intended to provide? Do you recall that? 12 used. ‘
:1_3 . A Ithink, you know, the solicitation for the 13 A It might have been a poor choice of words, buk
li most part kind of has a bill of materials of GEM, and it 14 we were requesting them.
almost has, you know, I thmk it's based on per case, I 15 Q And then, you pointed to a particular damage
16 . know later on, when we made awards, we would routinely do|16  report found at the end of the job. Do you recall that?
17 that to let people know what their doings would be. But 17 A No, Idon't.
18 1 don't believe that 1 did it on this MRE-5. 18 Q That had not been received?
i9 - Q Tt was not you, 19 A No, I don't think I found any damage reports.
20 A Yes. 20 Q Were you asking for them?
?i Q It was your predecessor, Mr. Barkewitz, 21 A Yes.
22 A Yes; and that would be a routine, 22 Q And was there any -- you mentioned one
23 Q Okay. 23 particular report either - it may be in the damage, or
I24 A Yes. ; 24 maybe it was an inventory control report that you claime
25 Q Now, let me ask you; are you aware of the fact 25  you didn't get down near the end of the job. Do you
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! remember that?” ‘ 1 Q And you are aware, Mr. Eankoff, that the Armed
2 A No, I tl1ink what I said was I wasn't getting .- 2 Services Board of Contract App;cals, in their decision,
3 any damage reports. 1 did see a Decentber 31 inventory 3 overtumed your termination foﬁ_-defauit; is that not
4 report, which I believe we provided: we developed, we 4 correct? Lo
5 being the Government. I think we had a 28 October report | 5 A Iam aware of that.. I dm; 't agree with that.
6 for at least some items that was provided to us by Kevin 6 Q Tdidn't agk that, -
7 Sarrage, and I think we had a September inventory report 7 A Okay. - d
8 from Bob Arrington. So I think we had an inventory 8 Q You mentioned something about cracker damage.
9 Teport at least as late as 28 September, 9 A Yes,sir. T
10 Q" This contract was terminated for default by 10 Q Do you recall the sbcciﬁ‘c';"s == well, let me be
11 you? ..~ . 11 alittle more precise -- regarding the alleged cracker
12 A Let me say, though, that that inventory report 12 damage, was it your conclusion or the conclusion of the
13 "was a simple inventory report. It still didn't include - 13 Government that that'damage was caused by appellant?
14 any damages, And inventory reports, remernber, had total * |14 A Yes. B
15 quantity received; quantity shipped out, you know, which (15 Q Do you recall what investigation or examination
16  would ]JG similar to that 114,000 cases of GFM that we 16  you undertook to enable you to.arrive at that conclusion?
17 shipped out or anything that we shipped out on warranty. - |17 A You know, let me modify that last answer, if 1
18 It then subtracted from that amount usable and amount 18 may. Again, like I say, I"don't know if it was excessive
19 required. There still was nothing that showed damages. 19 damages, because I had no damége reports. I don't know
20 And really, if you look at what the contract says, 20 if it was loss, because, of course, the only way to
21 failure to provide damage reports alleviates the 21 ascertain loss is by a complete inventory report. All I
22 Government of any liability of down time due to GFM, We 22 know is that we provided the re?.luircd amount, the total
23 were never able to get those damage reports, 23 required amount of crackers. A;:bsent any damage reports,
24 Q Let me ask you a question. Let me jump ahead a 24 1 can only assume that the reasiin we don't have the
25 minute, , 25 crackers is due to assembler dafhage or loss. Either way,
Page 1302] o Page 1304
I A Okay. “ ™ B 1 the contractor is Hable; =" % - - -
2 Q The contract was ultimately terminated for 2 Q There is no other conceivable way for crackers
3 default, was it not? ‘ 3 to be damaged; is that what you're saying?
4 A Yes 4 A There are other cafegories of damage.” There's
5 Q And you were the contracting officer who did 5 manufacturer's damage; there's concealed damage; and
6 that, 6 there's inspection damage; in ofl.hcr words, the
7 A Yes. 7 destructive sampling that ‘the AVI do. But they have to
8 Q Do you remember the reasons that you used in 8  be documented, and the responsibility for preparing the
9 your final decision? 9 2651 forms s the contractor's. ¥
10 A "Failure to perform. 10 Now, absent that and not::knowing how much
11 Q You don't remember anything else, anything 11  inspection damage is doné and not knowing how much
12 specific concerning inventory control? 12 manufacturing damage is done,':imd, like ¥ say, concealed .
13 A Ican probably say inventory control; I could 13 was elways an ambiguous, the bottom line is I've provided 73 L
14 probably say failure to provide required inventory 14 the crackers. The fact that thcy'trc not there o me
15 reports including damages; I could probably say vacating 15 indicates that either the contractor has had a
16 the premises. 16  significant quantity of scrap, which, in most case, wauld
17 Q You could say a lot of things, but what I was 17  be assembler damagg, or ke lost them. 1 don"t think the
18  asking from you was to tell me what the reasons were for 18 AVI were eating them and doing excessive sampling. 1
19 your termination for default, and I was asking 19  den't know what else to think.
20 specifically if one of those reasons had to do with 20 Q Did I hear you say you provided them?
21 inventory control. If you don't remember, I accept that. 21 A That's what I believe,
22 A Thbelieve that was one of the deficiencies I 22 Q Why did you do that? ‘
23 cited in the show cause, and it probably was one of the 23 A Why did we -- ¢ § Tt
24 deficiencies that I cited in my DNF, and it's probably 24 Q Provide the crackers.
25 one of the deficiencies I cite in the termination letter., 25 A Well, they were GEM. We were supposed to ‘
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Q@ I heard you mention Wedtech.

A No, 1 never mentioned Wedtech.

Q I could have sworn you said Wedtech. Am |
only one in this room that heard that?

A. Did I mention Wedtech?

Q You said something about Wedtech was takin
place or --

¢} provide them for the contractor to package.
iz . .. Q So wasn't it possible that crackers could have

‘;3 Jbeen damaged in transit, for example? - - )

14 A lgit posmblc‘? It is possible. That's why

5 the contractor does receipt inspection. But when 1 say

6 -we provided, what I mean was that the contractor

7" accepted. When I say that we provided 500,000 crackers,
8 ' :ahd that's just a number 1'm throwing off, what that A Why would I say that?

9 ' ‘means is that the contractor receipted, on the DD250s, Q 1don't want to go back; it's not that

fo swhich implies he inspected it; he receipted it; and then, 10 significant to me, but I just wanted to know what y

OO0 =1 h th B W -

{1 _ the AVIaccepted for the Government, 11 take was on that, because I heard the term Wedtech

12 S0 it means Freedom accepted 500 crackers. So 12 mentioned. But again, if you do not recall muking

13 what I'm saying is the contractor accepted, inspected and 13 I'llgoon.

H accePtcd the required number of crackers. 14 A 1don't think you heard it from me.

15 Q Mr. Bankoff, there came a time, I believe, in 15 Q Okay; I thought I did in your testimony.

16 October of 1986 that it was determined that there was 16 Is it something -- I think your conclusion wa:

17 some substantial cracker damage. At that time -- are you 17 that the zyglo testing had little or no impact on

li{i , familiar with the time that I'm talking about? 18 Freedom's operation.

'}\9 Y. A September 1986, you said. 19 A 1 believe that, yes.

%!0 Q Yes; October 1986, around that time frame, 20 Q And the basis of that belief is simply because

21 A Oclober of 196. ' 21 it occurred late in the zyglo testing cycle; ] belicve

?2 Q September or October of 1986. 22 that's what you were saying,

23 A Okay. 23 A Yes.

24 Q Are you aware that the cracker damage was noted 24 Q But you do not know for a fact if it did or di

25 by your own industrial specialist in his plant visit, you 25 ot have an impact on that operation.

; ‘ | Page 1306 Page 1

A know, routine report? 1 . A Lectme say this: the impact on zyglo was

?2 Y A Okay, : . 2 primarily at the retort manufacturers. Now, in the

1_3' ©" Q And is it true that you provided anotber batch 3 beginning of the program, in March and April, when we
4 - of crackers? : P 4 found the problem, we actually found it at the assembly

I5 A If that's what the record says. ' 5 points. So everything that was in inventory in March an

gﬁ Q Yes, it does. 6 April had to be inspected. That created a significant

7 .0 A Okay. 7 burden on a lot of assemblers, Therefore, the allowance

i8 v Q And did you attempt to charge the contractor 8 to claim an equitable adjustment for sending in samples

g? for this, or do you recall? 9 for zyglo and what have you.

iO A 1 don't recall, but 1‘ would find that -- 10 Byt Henry didn't have MRE:6 retort pouches at

11 would find that strange to charge the contractor for the 11 that time. Henry didn't start getting his MRE-6 retort

B2 % 'crackers at that particular time. That would normally be 12 pouches, you know, the reinstatement pouches, until late

13 ‘something that we would do on end of contract GFM 13  on. And by that time, for the most part, the zyglo |

14 ‘inventory reconciliation, We would assess the contractor 14 situation was a manufacturer situation. So 1 don't know

15 charges for excess loss, excess damages and loss. 15 if it impacted Henry at all, As a matter of fact, I

1q . Q Are you familiar with the industrial specialist 16  would have to -- I would have to ask you to show me wi

17 - reports that were issued from time to time? 17 it impacted Freedom. The only impact that it would hav

18 . A Alittle. ) 18 on Freedom is that, like I said, we couldn’t guarantee

19 - Q Did you review them, look at them? 19 all 12 -- all 8 GFM items to be in sufficient guantity

20 A Thbelieve [ did. 20 every day for assembly, as Henry, I'm sure, couldn't

21 Q Do you recall any specific instances in those 21  guarantee he could get the four CFM meats,

22 reports whereby the industrial specialist criticized the 22 That's the only impact, but because ol the

23 management or the technical operation that was being 23 substitutions, we got through.

:24 conducted by Mr, Thomas and Freedom? 24 Q@ Where was that taking place that you just

25 A Tdon't recall; I can't say that, 25 mentioned, that Star Foods or at Synpack? Where was {]
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1 taking place? : 1 1 components. If you're askmg she if all 110 have to be in
2 A Where was what taking place? 2 each case of MRE, you've already heard me say no;
3 Q The zyglo testing; where was that taking plaoe‘? 3 substitution authority has'been granted What we have to
4 A That was basically taking place at Fort Sam 4 have are 12 MREs in each case, J2 complete meals, and
5 Houston. Fort Sam Houston, the Health Services Command | 5 each meal has to be nutntmnally == meet the nutritional
6 in Fort Sam Houston in San Antonio was doing the Zyglo 6 requirements. :
7 testing: But what we required originally was that 7 Q You're not playmg word games with me now, Mr.
8 samples be submitted to Sam Houston for zyglo testing, 8 Bankoff.
9 and later on, manufacturers had to continue subnuttmg 9 A 1 think I'm answering yoi'Jr questions. [ said
10" " samples for zyglo testing, "~ o 10 no. Co * ?
11 Q Now, what caused the problem to begin with? ° 11 Q I'think I made the qucstign -- I'll rephrase
12- -What plant did that problem first arise at? 12 the question, Mr. Bankoff, but I believe you know what
13 ° A Where did we first see it? 13 I'm talking about. In order to have a completed MRE
14 Q Yes. - |14 case, do all the items that are supposcd to comprise that
15 A 'We first started seeing a lot of swellers -- I 15 case item have to be in there?
16 think Cincinnati -- Synpack was the first online 16 A All 110 or 126 itehs? !
17  inspection system to find the swellers, Shortly after, 17 Q No, whatever is supposed to be in a particular
18 we found swellers at Rafco. We didn't find a lot of 18 MRE unit? . B
19 swellers in South Carolina, but we found them j in 19 A Well, how can you'ask n_ic that when I've already
20 .Cincinnati and Rafco. And then, it was basically Star 20 told you that we provided for sﬁbstitunon‘? So a case of
21 Food product, 21 MRE does not need a beef stew 1f we allow a substitution
22 Q Tdon't recall; were any swellers attributed to 22 for beef stew.
23 Freedom's operation? 23 Q Okay; if you allow -- ev(en if you allow the
24 A Well, first of all, Freedom had MRE-5 retort 24 substitution, if, including the su’bshtutlon does every
25 pouches. We didn't really have a production problem in 25 item have to be there, albeit some may be Substituted
oo Page 1310 ‘, Page13]2
1 1985 thh any of the manufacturers. So -- and Freedom 1 for? co
2 was--co 2 A Are you asking me if we have to have 12
3 *+ JUDGE JAMES: S0 do we your answer is no? 3 complete meals in a case of MRE? -
4 " THE WITNESS: My answer is no; Freedom alsg 4 Q Well, okay, 1'l ask you, that Y
5 didn't produce in early 1986 retort pouches. So Freedom 5 A Yes. :
6 wasn't a manufacturer and basically had MRE-5 pouches in ~ | 6 Q Andif you have 11, or iﬁ you have incomplete
7 house. So, no, there was no problem with the condition, 7 meals, then, you would not have a completed MRE unit: is
8 the integrity of retort pouches at Freedom's facility. 8 that not right? 4
9 BY MR STEIGER: 9 A You are not authorized to assemble less than a
10 Q I'm a little confused about this whole business 10 complete meny, and a ﬁmshed case of MRE must have |2 '
11 of the GFM and what was available, et cetera. Is it nof 11 menus, : ' ,
12 true that to deliver a complete MRE unit, every single 12 Q Okay. - § '-T' :
13 item is required to be in there? 13 A There can be duplicate menus there can be '
14 A No. 14 substituted menus. But each case of MRE will have 12
15 Q No? 15 menus so it can feed 12 soldiers.
16 A No. 16 Q So, essentially, if the cofﬁpleted menus -- if
17 Q You can deliver an MRE unit with missing items? 17 the menus were not complete, apd substitutions were not
18 A Define your -- what do you mean by every single 18  provided for, then, in effect, these units could not he
19 item? 19 assembled, shipped and accepted by the Government: is
20 Q Every single item that is supposed to be part 20 that correct?
21 of the package, 21 A That's fair; that's, I think, accurate, i
22 A Well, you have a menu right in front of you. 22 Q Okay; now, you showedl'ils inventories that
23 Now, you know, Henry talked about the MRE having 500 23 existed near the end of what I like to call the shutdown ,
24 components. Your Mr. Bowenstein, I think, mentioned 126 |24 period. It wasn't clear where they came from. One of
25 components. I think there's closer to like 110 25 them, it wasn't clear whether 01;'3 not it referred to what
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% 1 was on hand versus what, in fact, was needed, but at any 1 services, the contrac‘t al‘lowed me to make any number an
j2 rate, did it show a complete complcment of the required 2 extent of GFM substltut.mns. o

Eg GFM to perform this job? 3 Q I see; and if it disrupted the operation, it

40 A I think what it showed, as I sald -- 4 didn't matter? 1 mean, that was okay? You could make
i5 ~ Q Idon'twanta-- 5 unlimited substitutions?

R A Well, [ have to answer because your question - 6 A If the substitutions were of items of

i’l Q “Well, the question fis yes, no, or I don't know. 7 significantly different size that would have impacted the
8 . A Your questions are not accurate. 8 production, then, the contractor could have requested an
39 Q Then tell me; I'll rephrase it. 9 equitable adjustment. But I still had the right to

10 A They don't indicate understanding of the item. 10 substitute to make final production.

i 1. ’Illey don't indicate an understanding of what the finished 11 Q Okay; I must tell you, Mr. Bankeff, you must

i ' MRE was supposed to be and what was authorized. What I |12 change your phrase. In one, you said almost the same
1 _told you was based on the end item inventory that I saw, 13 size; similar size; drastically different. What is your

14 * we could have assembled 30,000 cases, 30,000 or 50,000, |14 understanding of what right you had to make substiwutios
iS “based on the substitution authority which had already 15 with respect to size?

;6 been granted. [ don't know how else to answer that. i6 A Let'sread it. It's right there in black and

17 2 » @ Was 50,000 units enough to complete the job -- 17  white.

18 (A No. . 18 Q Okay. o

19 Q --on the contract? 19 JUDGE JAMES: That wasn't his question. His

1:20 A No. , 20 question was what is your understanding, Mr. BankofT.
21 Q Okay; so you did not have on hand sufficient 21 Can you answer that question?

éi Government furnished material or with substitutions to 22 THE WITNESS: My understancing is of similar

23 enable the contractor to complete the full quantity of 23 size.

_5‘4 : Units that he had on the contract. 24 BY MR. STEIGER:

25 A I believe I had more of a percentage of GEM - 25 Q Similar size.

R Page 1314 Page 1
53, q Q Ididn't ask that. * 1 A Right. .

i2 .; A - than the contractor -- 2 Q That is your final answer; sumlar size.

3 " Q 1asked a very sunplc guestion. 3 A Tdon't want to guess. I don't want to guess.

i4 . A DidIhavethe complete complement‘? No. Ihad 4 Q Well, you know, I think your perception and
gs -about three weeks' worth’ of work, and I would have 5 your pemeption is the way this contract was managed by
15 o supplied the remaining GFM . : 6 you, was it not? ‘ L

sjl ' Q What you would have done is not the issue, 7 A Tn accordance with the rcqwrements of the

‘8 -..A Ithink it is. 8 contract.

:’9 . Q Well, T don't. The issue here is what he had 9 Q I asked you --

10 on hand and what managerial decisions he made with 10 A It's right in the contract.

11  respect to what he had on hand. 1] Q 1 asked you before if you felt you had a right

%2 + A But you're not giving me any credit for how I 12 to make unlimited substitutions, and I'm not sure - did
13 would have managed the GFM. 1t didn't make -- 13 you say you had that right? |

14 TUDGE JAMES: Mr, Bankoff, please just answer 14 A Yes.

é}é the attorney's questions. I. 15 Q Okay.

16 - BY MR. STEIGER: . 16 A Can I qualify that by saying --

:17 Q I'm asking very simple questions he.re rcally, 17 JUDGE JAMES: Please, Mr, Bankoff, there is no

i8 basic and inherently basic questions. 18 question pending. Let him ask his questions.

fs - A Sayitagain. ‘. 19 Does the appellant have any further questions?

20 Q Now, you talked ahout substitutions. You said 20 MR. STEIGER: I'm ready. Pardon?

2i many times that you had the right 1o make substitutions. 21 JUDGE JAMES: Do you have any further

22 Do you belicve you had the right to make unlimited 22 questions?

23 substitutions in this contract? 23 MR. STEIGBER: Yes, I do.

24 A Yes, as long as I did not -- as long as I 24 JUDGE JAMES: Go right ahead.

25 provided an end-item MRE that was acceptable to the 25 MR, STEIGER: Thank you.
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! 7" JUDGE JAMES: You're welcome. C 1 that you were not aware of the dontractor's failure 10
2 ~ BY MR. STEIGER: T 2 mnotify you of outages. I take th_‘at to mean that you were
3 Q Getting back again to thesc substitutions, T 3 aware. Now, if you were ‘awaré of his outages, did you
4 don't quite understand it. You've got an inventory that 4 make provisions at that tiine to i:rovide him specifically
5 clearly shows, by your own admission, that there was not 5 with substitutions that would enable him to complete the
6 sufficient CFM ~< 1'm sorry, GFM -- to complete the 6 contract? Just a simple question.
7 entire complement of MRE-6 units that were then on the 7 A Yes. o
8 contract. We talk about having unlimited rights of 8 Q You did? '
9 substitution. At the time that these inventories were 9 A Yes. . .
10 prepared, did you indicate that you were going to provide 10 Q Where were they? ‘Did you tell him?
11 substitutes? - ' ‘ 11 A There was written documentation that we
12 A 1 think it's obvious by -- 12 authorized substitutions for assémbly days when he was
13 Q No, no, answer the question. 13 down. The fact'that he didn't I{ave enough GFM to
14 A Well, I can only answer it by the documents 14 complete didn't mean that additional GFM wouldn't havc
15 thatT've looked at. There are a number of telex 15 been delivered. We were delivering GEM, you saw, as late
16 messages from DSCP to Freedom around this time frame, in {16 as October 1986. We would hé"ve continved to deliver, If
17 October, what have you, that authorizes substitutions. T 17 on every given day, I would have had all eight GFM items,
18 know from the entire year in 1986 that we authorized 18 I don't know, but I can almost éay based on what I had
15 substitutions on the other assemblers. I can probably 19 done the day before that we would have authorized
20 tell you that as of October 1986, we probably didn't have |20  substitutions on every given day so at least he could
21 all the GFM retort entrees at the other assemblers to 21 assemble, | -
22 complete MRE-6. I've told you before it was almost a 22 Q What you had dong befox;e is what you had done
23 just-in-time inventory. 23 before. The contractor, as you are aware, laid off
24 Q [lasked you a very simple question, Mr. 24 people and essentially st down his operation. Do you
25 Bankoff. At the time that these inventorics were 25  know why? :
no Page 1318 ‘ N Page 13_20
! prepared, do they indicate that substitutions would be 11 A Iknow it wasn't due to l_jéck of GFM. B
2 made to make up for the shortfall? 2 Q Oh, really? : 5
3 A - The inventory doesn't indicate either. It's | 3 A My helief. ; ‘ ¥
4 just an inventory. 4 Q Isee; and didn't the ‘confractor tell you that
3 - Q Sothe inventory does in fact show shortfall, 5 was his reason for shutting down? ‘
6 In and of itself, it shows a shortfall, 6 A The contractor nevér said_it was lack of cruM. -
7 A For what would be required to camplete the 7 1 think you have to look at the & well, actually, Pat
8 entire contract. 8 Mara's documents show lack of CFM. My final inventory
9 Q Exactly; exactly. 9 and my messages authorizing sibstitution say that there
10 A Yes. 10 is GFM. The facts indicate there:was GFM to continue
11 Q Now, did you send to the contractor specific 11 assembly. A
12 information indicating exactly what substitutions you 12 Q What facts are those? ¥
13 were going to make to make up for that shortfall? 13 A The inventories.
14 A We had sent substitution authority on 14 Q T thought we just concluded that the
15 production up to that point, 15 inventories indicated there was:a shortfall.
16 Q No, T asked a very simple question, 16 A The inventories indicate .‘511at there's enough
17 A Tdon't know if substitutions would have been 17 GFM entrees and other iteins to do 30,000 to 50,000 cascs.
18 required. I already said that if Freedom had assembled 18 Q Mr. Bankoff, we're going around in circles.
15 tomorrow, we would have given him substitution authority. |19  But the requirement to completé this contract was not
20 If he assembled the next day, we would have given him 20 30,000 to 50,000; it was 7106,000, was it not? ’
21 substitution authority. But maybe in onc week, there 21 A Yes. ; -
22 would have been additional shipments, and we would have |22 Q So there was not enough’GFM to complete the _
23 had all eight entrees. At that point, we probably would 23 contract other than your éuppos'ition that you may or may '
24 have been involved in reverse substitutions. 24 not in the future or whatever pr"ovide substitutions; ’
25 Q I'don't understand. Mr. Bankoff, you testified 25  isn't that right?
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51 . A There was not enoﬁgh GFM in inventory at that 1 question.

-:2 barticular time to complete the entire 110,000 cases, 2 A I don't know what future substitutions would
‘3 yes. o 3 have been required. I can't answer about the future
4 Q Is it reasonable for you to expect the 4 Q All right; then, I think we're talking on a
5 contractor to maintain his full complement of his labor 5 different page.

:6 ',cforce;,,wli'ile you decided whether or not to make 6 A We are,

l’! . substitutions? ' 7 JUDGE JAMES: Mr. Steiger, don't argue with
"8 © A Wedid it at three other MRE assembly plants. 8 him. _

%9 i+ Q Hey, let me tell you -- I mean, you're telling 9 MR. STEIGER; Are we going on?

10 me - I asked you a guestion. Do you think it's 10 JUDGE JAMES: Do you have any further quest
il reastnable? You're telling me it's reasonable? 11 of the witness?

!:2 A It was the only way to complete. What I am 12 MR. STEIGER: I do have more questions; it
13 telling you is that under the contract, given the 13 could take another hour.
i4 +"authority to substitute entrees for entrees, other items 14 JUDGE JAMES:; Another hour?

15 -"of similar ilk -- we would never substitute a candy for 15 MR. STEIGER: Yes.

i(j an entree, so when ! say I have unlimited authority, 16 TUDGE JAMES: What's your preference? Doy
}7 given what the services would require to have in MRE,I'm |17 want to take them tonight, or do you want to take tl
%8 ; !talkmg entree for entree. I'm talking a spread for a 18 tomorrow?

19 “spread. Given that authority, we had cnough GEM; we 19 MR. STEIGER: I'd prefer them tomorrow.

2q . completed all MRE-6 contracts; we would have completed 20 JUDGE JAMES: Does the Government have an
?i} _this. We had enough in-house to do another 30,000. I 21 problem with that?

22 would have supplied the test. 22 MS. HALLAM: I'll defer to the witness. Do yo
23 0 Q Well, one, I'm not sure the record is clear 23 care whether you stay for another hour?

24 that you ever told him that; two, your authority, I 24 THE WITNESS: Idon't care.

25 believe, and you can stop me if I'm wrong, was you had 25 MR. STEIGER: Isaid could take an hour. It
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e the authority to make substitutions. I don't know about 1 could take longer.

12 Jyour authority to promise substltutlons, but the fact of 2 JUDGE JAMES: That's true, and she could haw

;‘3 - the matter is that you did not make substitutions in this 3 more questions.

:4 particular case before he shut down his operation; is 4 MR, STEIGER: That's right.

{5 . that not correct? 5 JUDGE JAMES: All right; let's go off the
ttj i A Ithink I made sub§t1tutlons on his production 6 rtecord. Let's adjourn for the day.

ﬁ ;'—E_'on the day or the days before he did -- 7 [Whereupon, the hearing was recessed, to
{8 .. Q Mr. Bankoff, I think you know what I mean. You 8 reconvene the following day.]

! 9  didnot make the substitutions sufficient enough to 9
10 enable him to complete the 106,000 cases that he had to 10
l] complete; is that not correct? 11
f2 i+ A lcan't agree. 12 ,

;3 ~ Q You did; you provided him with the 13 !

14 substitutions. 14
13 A Tcan't agree. If I make a substitution on his 15
16 - last day of production, aﬁd the last case of MRE that he 16
1? - produces does not have alll eight entrees but does have 12 17
18 menus because I allowed substitutions, how can you say 18
19 I'm not authorizing substitution to complete? 19

20 Q I don't understand, it sounds like double-talk 20

21 tome. To me, I'm trying -- I'm asking you whether or 21

22_' " not you made available to him substitutions ~- 22

23 A Yes 23

24 Q -- knowing, for the specific amount that he was 24

25 in shortfall to complete the job. It's a simple 25
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