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ARGUMENT

L The ASBCA Erred In Finding That Mod. 29, Which Expressly Discharged
All Relevant Government Liability. Was Procured By Government Duress

ENY contends that the findings of Administrative Judge David W, James
that FNY signed Modiﬁcation POOOéQ (Mod. 29) under Government-caused
duress should be affirmed under the substantial evidence standard, We d.isa,gre;.

As the Court of Claims recognized, accord and satisfaction is "a perfect

defense in an action for the enforcement of a previous claim, whether that claim

was well founded or not."”” Chesapeake & Potomac Tel. Co.v. Unifed States, 228
Ct. CL. 101,108, 654 F.2d 711, 716 (1981)(quoting 6 Corbin-on Contracts § 1276

(1962)). The Court of Claims also stated:

It does not follow that because a claim is by hindsight
seen to be even entirely meritorious, an agrecment to
compromise it was in any way improper. A party who
settles his claim may not avoid it by proof that his claim
was just. It has long been held that a release for a fawful
consideration is binding though the contractor received
only what was otherwise due him, United States v.
Willian Cranp & Song Co., 206 1.8, 118, 27 8. Ct. 676,
51 L. Ed. 983 (1907); Inland Brpire Bujlders. Inc, v.
United States, 424 F.2d 1370, 1375, 191 Ct, Cl. 742, 751
(1970).

Johmson, Drake & Piper, Ine. v. United States, 209 Ct. (1. 313,324,531 F.24

1037, 1044 (1976).
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- Aswe d_emonstrated ih our principal brief, the econommic duress necessary
for FNY to evade the accord and satisfaction defense canmot be implied merely
| becﬁﬁse a party drove a hard bargain. Id. at 321. "Economic preséure and ‘even
the threat of considerable financial loss' are not duress.” Id, (quoting Int] Tel. &
Tel. g;g;]g. . v. United States, 206 Ct. Cl. 37, 52 n.11, 509 F.2d 541, 549 n.11 |
(1975)).

Heré, ENY did not have sufficient finauncial resources to pei'fonn the
contracp. JA125-28. | There is no evidence, and the ASBCA made no {inding, that
the Government rrﬁsrepresgnwd any facts 10 Fl\_lY‘s ﬁnallc;ial backes to create the
ﬁnancial hardship FNY facgd, Moreover, withholding progress payments when a
contractor's ﬁnancial condition endangers performance, as was done here, was
within the authority of the administrative contracting officer (ACO) under
applicable regulations. See 32 CF.R. § 7-104.35(b), C1 SCA. App. B-521 and

504 (1984). The record reflects that FNY's financial condition was a primary
focus of concern from the pre-award survey through the performance of the
contract, JA125, 128-34, 155-56, 166-68. Tmitially, a recormmendation against an.
awﬁrd to ENY was made due' to FNY's financial condition. JA128. Ultimately, an
award was made, but it specifically was predicated upon the financial conmumnitment

made by Dollar Dry Dock. JA130-34, The Government primatily was concemed

3
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about FNY's financial condition at the time progré_ss payments were suspended,
not the amount of progress that FNY had made. JA155-56, 166-68, 566-82. Thus,
without regard to the audit recommendations challenged by FNY, th;a ACO was
acting within his authority to suspf:nd progress paymenis as a matter of law. Sece
32 CER. § 7-104.35(b)(v). Judge Grossbaum recognized this authority. JA74.
Further, contrary to FNY's argument, there was a distinet difference
between FNY's condition before and after éigm’ng the modification. By signing
Mod. 29, FNY was able to extend perfomnce by one month and extricate itself
from a default situation,' for which it acknowledged that it "may be respoﬁsible." _
JA24, FOF 107; JA347. Thus, the:' Govemment did not taI;e any action that it was
not entitled to take. FNY's econonﬁc duress was a product of its own making,

which cannot serve as a basis for actionable duress. See La Crosse Garment Mfa,

Co. v. United States, 193 Ct. CL 168, 432 F.2d 1377, 1382 (1970); Inland Empire
' Builders. Inc. v. United States, 424 F2d 2t 1377 (citing Frubauf Southwest
Garment Co. v. United States, 126 Ct. CL 51, 62, 111 F. Supp. 945, 951 (1953)).
Accordingly, T ﬁdge Tames erred by concluding that thé Government created

the economic duregs to force FINY to sign the modification,

' This is not the same default that was affected by Judge Grossbaum's

decision, which was based upon Modification PO0030. See JARO-82.
' 4
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I The ASBCA Acted Arbitrarily Or Capriciously In Holding The Government
Liable Based Upon Factual Findings That, Without Sufficient Explanation, '
ade Earlier In The Same Case Upon A Related

FNY misconstrues our argument that the decision by Jﬁdge' I émcs is
arbitrary and capricious by contending that the decision is supported by substantial
evidence., Finding substantial evidence to support the decision does not cure the
problem because Judge James, without sufficient explanation, made findings that
contradict earlier findings made in the same proceeding upon a related claim.
Indeed, it appears that Judge James simply ignored the prior findings. We detailed
those inconsistent ﬁridings in our principal brief at pages 37 to 44.

FNY attempts to evade thf_: clear guidance of Bssex Flectro Eng. ingers, Inc.
v. Danzig, 224 F.3d 1283, 1295 (Red. Cir. 2000), by fuplying, if not actually
stating, that the two cdutrary decisions here are ﬁased upoﬁ two separate
proceedings. FNY Briefat 51-52. They are not. As the record reflects, these
conflicting decisions arose in ¢consolidated cases and substantially are based upon
the same set of facts. As was pointedly stated by Judge Grossbaum:

The facts and issues appellant raised in its pleadings as
excusable delays or other defenses to the Government's
default termination of the contract were substantially
identical in both ASBCA No. 35671 and ASBCA No.

'43965. The parties were given a full and fair 0pportumty
to litigate all these issues.
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JA499; Freedom NY, Inc,, ASBCA No. 43965, 98-1 BCA 29,382, at 146040;
see also, id. at 146,03;8; JA496.
FNY's arguinent that these are different proceedings is merely an attempt to
_ distance itself from the adverse findings of the prior opinion. However, thig does
not change ihe simple fact that Judge James provided no raﬁohale_ for disagreeing
with the prior findings of fact. For FNY to offer reasons unsupported by any
actual reasong by Judge James does not satisfy the requirement for the Board to
- explain itself. See Essex Flectro Engineers, Inc. v, Danzig, 224 F.B;i at 1295; cf,
Suel v. Secretary of Health and Humpan Services, 192 F.3d 981, 985 (Fed. Cir.
1999) (different judges may not vicw'same case in same way, but law of case
doctrine requires respect for earlier decision by prior judge absent ¢lear showing
of errox or injustice). Without such explanation, the decision by Judge James
violates the principle that 2 tribunal's action must be measured by what the tribunal
did, ot by what it might have done. SEC v. Chenery, 318 TUS. 80, 92-94 (1943)
(considerations urged by appellant were not expressed by tribunal).
FNY also contends that Judge James properly found that the alleged oral
side agreement to Modification P00025 (Mod. 25) ¢cteated a binding contract.
Speciﬁcﬁlly, Tudge James found that Mod. 25 incorporated an oral “side

agreement,” with which the Government failed to comply, and that FNY would
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not have signed the modification but for the :incorpbration of the side agreement.
OP2 FOF94; OP2 at 40. Baged upon these ﬁndjngé, Judge James held that tﬁere
was no accord and saﬁsfacﬁon and, therefore, that the Government was ﬁot
protected by the explicit and broad release contained in Mod. 25, Judge Jarnes is
wrong as a matter of law.

Mod. 25, by its express terms, was a writtén modification to a written
contract? It cannot be varied by a contemporaneous oral agreement. See Mil-
Spec L:]onuactors, Ine, v. United States, 835 F.2d 865, 867-68 (Fed. Cir. 1987)
(citing SCM Corp. v. United States, 595 F.2d 595, 598 (Ct. Cl. 1979)); 31USC.
§ 1501(3}(1)(1%); 48 CP.R.§2-101. In Tex_‘ as Instryments, Inc. v. United States,
022 F.2d 810, 816 (Fed, Cir. 1990), cited by FNY, the agreement was not oral; it
was based upon a sign_ed writien price negotiation memorandum.

In addition, the holding by Judge James is contrary to the unambiguous
language of the modification. The intent of the parties here was expressed within

the four comers of Mad. 25, which clearly stated that “[bloth parties expressly

7 Mod. 25 foreclosed all prior delay claims as a matter of law. The actions
of the parties in agreeing to a new delivery schedule eliminates from consideration

the causes of delay occurring priot to such agreement. See Jolmson, Drake &

Piper. Inc. v, United States, 209 Ct. Cl. at 330, 531 F.2d at 1047.
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state that the aforesaid recitals are the complete and total terms and conditions of
their Agreement and that this Agreement has been entered into free from duress or

coercion.” JA304-07. FNY was required to make any reservations to Mod. 25

manifest and explicit in the agreement. See, &.g., United States v, William Cramp
& Sons Ship & Engine Blde. Co.. 206 U.. 118, 128 (1907) (parties' intent to
leave some things open and unsettled should be made manifest); Q@ngnj;gns_tn
" Co. v. United States, 1l62 Ct. Cl. 94, 101, 319 F.2d 173, 177 (1963) (inwﬁtion to

reserve claitm must be made manifest andﬂ explicit in written agreement). It did not
do so. There is no evidence demonstrafﬁlg that either party made any notation on
the face of the modiﬁcatioﬁ to indicate the inclusion of the alleged oral side |
agreement or otherwise referred to the alleged oral side agreement in writing. As
the Court of Claims stated, "as a general rule, there can b—e no implied contract
where there 15 an express coniract between parties c_:overing £he sare subject.”
Algonac Mfe. Co. v, United States, 192 Ct. Cl. 649, 673, 428 F.ﬁd 1241, 1255
(1970). Therefore, the ASBCA erred in not holding that any alleged oral side
agreement is a pullity.

. Moreover, the conatiuction qf interpretation of an agreement depends updn
the actions of the parties at or near the tinne of the events and before a controversy

arose. Julius Gol 's BEgg City v. United States, 697 F.2d 1051, 1058 (Fed.

8
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Cir.), cert. denied 464 U.S. 814 (1983); Blinderman Constr. Co. v. United States,

.695 F.2d 552, 558 (Fed. Cir, 1982); Dynarmics Corp. v. United States, 182 Ct. CL
62, 389 F.2d 424, 430 (1968). As the Federal Circuit stated, "[o]ne may not ignore
the interpretation and performance of a contract, whether termed 'mistake' or not,

before a dispute ariges." Alvin Ltd. v. United States Postal Service, 816 F.2d

1562, 1566 (Fed. Cir. 1987) (emphasis added).

Here, FNY's contémporaﬁeox.ls correspondenéc negates th;e determination
that the side agreement was made part of Mod. 25, FNY’s May 13,'1986 le.:tter to
Mr. Chiesa acknowledged that the side agréément was not part of the agreement
reached with thé Goverﬁment and that it was not a part of Mod. 25. JA298-300.
of the modification, wﬂch settled FNY’s disputes under the contract. Id. In
addition, the letfer acknowledged that the alleged side agreement was discussed in

connection with FNY’s participation in the Meal Ready To Eat (MRE) assembly
program, tather than in connection with a éontract dispute. Id. Only one day prior
to signing Mod. 25, ENY repeated those acknowledgements in a May 28, 19836
letter to Mr. Chiesa. JA301-03. In vet another Jetter to Mr. Chiésa, dated June 25,
1986, FNY again acknowledged that the alleged oral agreements were 10t part of

Mod. 25 , using the exact same words as in the two prior letters. JA316-18,
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Accordingly, the finding by Judge James that Mod. 25 incorporated an oral
side agreement was arbitrary and capricious, and contrary to the law.

.  The ASBCA Did Not Err For Any Of The Reasons Cited By ENY

A.  The ASBCA Properly Found That The Goverament's Conduct Did
Not Amount To Bad Faith

Govermnment officials are presumed to ‘act in good faith. Mﬂﬂg@
States, 231 Ct. Cl. 20, 45, 681 F.2d 756, 770 (1982); Knotts v. Ugji;ed States, 128
Ct. Cl. 489, 492, 121 F. Supp. 630, 631 (1954). To overcome this presumption, a
party must present "well-nigh irvefragable proof® of bad faith, 1d. This standard
st be met by clear and convincing evidence. Am,l -P1o Protective Agency. Inc, v,
 Unied States, 281 F.3d 1234, 123940 (Fed. Cir. 2002),
FINY’s proffered evidence fails to demonstrate bad faith, See, id. at 1240
(bad faith based upoﬁ actions motivated by malice, animus, or intent to injure), To
. the contrary, the record reveals that the ACO's actions were in accordance with the
applicable regu]atiqns_ and the governing progress payment clause. See 32 C.E.R.
§ 7-104.35(b), C1 SCA App. E~521 and 524 (1984); JA155-56, 166-68, 566-82.
Moreover, the laék of bad faith was corrqborated by J ﬁdge Grossbaum's finding
that the ACO did not abuse his discretion. JA74; Freedom. NY. Inc., ASBCA No.

35671, 96-2 BCA 28,328, at 141,475.

10
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Accordingly, the ASBCA decision that the Government did not actin bad
faith was supported by substantial evidence and should be affirmed. See Erickson
Air Crane Co. v. United States, 731 F.2d 810, 814 (Fed. Cir. 1984); 41 U.S.C.

§ 609(b). |

B.  There Was No Cardinal Change To The Contract

INY contends that the ASBCA’s findings of multiple breaches created a
cardinal change.' FNY 1s wrong.

A cardinal change occurs when the Govem;nent alters the work so
drastically that it effectively requires Ehe contraétor o perform duties matenally
different from the original duties under the contract. AT&T Communications, Inc.

- WilTel, Inc., 1 F.3d 1201, 1205 (Féd. Cir. 1993) (quoting Allied Materials &
Equip, Co. v United States, 215 Ct. Cl. 406, 569 F.2d 562, 563-65 (1978).
Whether a cardinal change has occurred is pﬁncipally a question of fact.
Wunderlich Contracting Co. v. United States, 173 Ct. CL. 180, 194, 351 F.2d 956,
966 (1965); see also Stone Forest Indus.. Iric. v. United States, 973 F.2d 1548,
1550 —51 (Fed Cir. 1992) (determination depends upon nature and effect of
violation in light of how contract was ﬁeﬁred, bargained for, entered into, and
performed by the parties). Courts addressing a cardinal change issue have

considered whether: (i) there is a significant change in the magnitude of the work

11
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to be performed; (i) the change is designed to procure a totally different item or
drastically alter the quality, character, nattire or type of work originally
contemplated; or (jii) the cost of the changed work greatly exceeds the original
éontract cost. Alliant Techgystems, Inc. v. United States, 178 F.3d 1260, 1276
(Fe&, Cir.), reb'g depded, 186 F.34d 1379(1999),

None.of the above conditions exists here. In the instant case, the parties
bargained for a confract that resulted in a $13,000,000 ceiling on progress
payments, of which $4,000,000 was tied to delivery of product. JA115, 151, The “
ceiling iater was increased to $15.8 million because FNY already had b_e:en paid
$12,957,105 by July 1986. JA325, 329-30. Prior to termination, FNY received a
total 0f $14,894,720 in 21 progress payments. JA344-45. Given that21 progress
pa}anenté had heen macie under the contract and FNY rec.eived over one mullion
dollars more that the bargained for amount, the ACO’s conduct in administering
'pro gress payments did not constitute a cardinal change to the contract,

A.mere delay in payment is not a material breach. Northern Helex Co, -'v,

United States, 197 Ct. Cl. 118, 124, 455 F.2d 546, 550 (1972). Further, no

damages are payable other than interest as a result of a delay in payment. Ramgey

v. United States, 121 Ct. Cl. 426, 431, 101 F. Supp. 353 (1951), cext. denied,

343 U.S. 977 (1952).

12
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FNY's citations of authority are misplaced. In Ed_wmi_&Ma__rden_Q_gM
nited Sﬁteg, 194 Ct. CL. 799, 442 F.2d 364, 369-70 (1971), the Court of Claims
addressed a dispute where the contract required a hangar to be framed with 12
precast conerete arches, each weighing over 100 tons and hinged to two concrete
buttresses with a steel tie rod. The entire structure collapsed during consh—uption
killing two men. The contract specifications directing how the concrete arches
were 10 be erected ;:ame into question. The Court of Claims found that there was a

cardinal change bécaus:e of the drastic consequences that followed from defective
specifications. Id. (citing Luria Bros. & Co. v. United States, 177 Ct. CL 676, 687,
369 F.2d 701, 707 (1966). However, even under thoée extréme circumstances, the

Court of Claims acknowledged that the result was not the usual cardinal change

case. Id. {citing Air-A-Plane Corp, v. United States, 187 Ct. CL 269, 408 £.24
1030, 1033 (1969).

In Air-A-Plane, the Court of Claims stated that "there is a car&inal change if

the ordered deviations 'altered the nature of the thing to be constructed.™ Id,

(quoting Aragona Constr. Co. v. United States, 165 Ct. CL 382, 391 (1964) (where

contractor was prevented from using building matenals that it intended to use to
construct a hospital, such as sieel, copper, brass, and alyminumm, because of World

War II). The Court of Claims in Air-A-Plane, however, made no finding that a

13
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cardinal change occurred. Air-A-Plane Corp. v. Unjted States, 408 F.2d at 1035-
36.

Here, there was no substantial change in the préduct to be assemibled.
Indeed, the product was required to meet standard specifications that were also
being assembled by other contractors. JA92-95, 100-24, 139. Further, the
Goverament ﬁid not direct FNY to uge different equipment to perform the
assembly. To'the extent that FNY chose to use diffe;ent equipment to perform the
assembly, that was their choice. However, payment for ﬁe equipment is not a
viable issue. Expenses for equipment was not a part of the progress payment
schedule. JA582-84, Only depreciation of capital expenses for the equipment -was
covered, but FNY would have bad to buy the equipment to We reimbursed for the
capital expenses. Id,; J A140-41($333,333 approved for depreciation on §1.5
million for capital investment in equipment).' Iilz did not. -

Accordingly, the ASBCA decfsion that there was no cardinal chénge to the

contract should be affitmed. See Eggkggn Air Crane Co. v. thed States, 731
F.2d 810, 814 (Fed. Cir. 1984); 41 U.S.C. § 609(h).

14
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C. 'The ASBCA Properly Found That There Was No Constructive
Change To The Contract Because Of Delay

FNY contends that the ASBCA erred by awarding delay damages, but not

damages for constructive change and profit because of the delay. This contention
i8 without merit,

EFNY's reliance upon J.A. Ross & Commany v, United States, 115 F. Supp.
187, 19ﬁ (Ct. Cl. 1953), is misplaced. There, tht_a Court of Claitms did not hold
that a éontractor could recover under both clauvses for a single event that is both a
delay and a change. The case involved two different actions by the Govemmeﬁt.

‘_ One action was the addition of work, which was addressed under the changes ~
clause. Id, at 195. The other action, the delay in deciding what type of additional
work was required, was addressed under the delay clause. Id.

The Delay Clause clearly excepted adjustments covered under other

. provisions of the contl';.:tct, which included: the. Changes Clause. JA4, FNY was
paid for any constructive c.hanges to the contract. See, e.g., JA277-79.

FINY's citations of authority do not support its contention that the ASBCA,
read the Changes Clause too narrowly. See Melrose Waterproofing Co., ASBCA
No. 9058, 1964 BCA 1 4119, at 20,080 (involved contract interpretation issue, but

not whether delay alone congtituted constructive change); Mech-Con Corp.,

15
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GSBCA No. 1373, 65-1 BCA 44574, at 21881-82 (deferral of air conditioning
repair work from Spﬁng to Fall because work could not be completed before

Sutnmer "was not in the true sense a delay or suspension of work”); Thomas
Electrie, Inc., ASBCA No. 30832, 89-1 BCA 121,516, at 108,370 (remanded to
determine whether a]legéd delay in providing information on cable routing was
separable, as a coﬁsnuctive suspension of work, from method or manner of work
compensable under Changes Clause)

‘Accordingly, the ASBCA did not err in finding that FNY was not entitled to
any additional damages for any afleged consnuctlve change.

D.  The ASBCA Did Not Exr In Finding That FNY's Consequential
Breach Damages Were Too Specufative

FNY contends that the ASBCA erred in_finding that anticipatory profits on

post-MRE 5 contracts and other breach damages were unrecoverable because they
_ were remote and speculative. This contention is without merit.
“The general mlc'l_'n cotomon law breach of contract cases is to award
damages that will place the injured party in as good a position as he or she would

have been in had the breaching party fully petformed.” Wells Fargo Bank, N.A.

v, United States, 88 ¥.3d 1012, 1021 (Fed. Cir. 1996), cert. denied, 520 U.S. 1116

(1997) (citing Estate of Bergv. United States, 231 Ct.Cl. 466, 687 F.2d 377, 379

16
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( 1'982)). However, r?mote aﬁd speculative damages are not recoverable against
the United States in a common-law suit for breach of con&act Norihern Helex
Co. v. Uited States, 207 Ct. C1 862, 524 F.2d 707, 720 (1975), cert. denied, 429
U.8. 866 (1976); see also, Myerle v. United States, 33 Ct. Cl. 1, 26 (1897) (if the
profits sought “would have been realized . . . from other independent aﬁd collateral
undertakings, although entered into in consequence and on the faith of the
principal contract, then they are too uncertain and remote to be taken into
consideration as a part of the damages occasioned by the breach (;f the contract m
suit.”). B |

Citing Locke v. United States, 283 F.2d 521 (Fed. Cir. 2000), FNY contends

that Industrial Preparedness Program (IPP) involved here is akin to the Federal

Supply Schedule (FSS) involved in Locke. FNY is wrong. Locke involved a
situation in which the contractor was listed on the FSS pursuant to a valid QSA
gervice contract. FNY had no such contract. Under the IPP, FNY's apportunity
for receiving work would have been based upon a standard form DD 1519.

However, because there is no DD 1519 covering FNY's patticipation as an MRE

assembler in the record, no comparison with Locke can be made.” Nevertheless,

3 The only IPP agreement in the record relates to FNY’s entrée production during

1983—1985, not MRE assembly. JA564-65.
| 17
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the standard form reflects that jt is not a requirements contract and there is mo
guarantee that FNY would have i'ecei-ved any work as a result of the execution of a
standard form DD 1519. See, e.g., JA564-65.
Also, unlike the situation in Locke, FNY seeks anticipatory profits for
© unawarded future co.ntracts. Such non-direct anticipatory profits historically have
been denied in claims against the United States. See, e.g., Olin J“qgeg Sand Co. v.
United States, 225 Ct..Cl. 741, 743-44 (1980) (denial of dﬁmages to a cotnpany

that, as a result of alleged Govemment wrongdoing, lost its bonding capacity and,

consequently, was not able to obtain other contracts); Rocky Mountain Constr.
Co., 218 Ct C1 665, 666.(1978) (denial of damage claim alleging that, had the

Government not delayed contract pérfonnance, company would have bid for, been

awarded, and proﬁtéd from other contracts); Ramsey v. United States, 121 Ct. CL
~ at434,101T. Supp. at 353 (denial of profits lost from corporation’s over-all | |
business activities due to lack of capital that resulted from Government’s failure to
" make timely payments).
FNY's citation to United Technologies Corp., ASBCA No, 46880, 97-1
BCA. ¥ 28,818, aiso is unhelpful because the facts in{rolved there are markedly
* different than those involved here. United Technologies involved a claim filed

pursuant to the “Investment Incentive” clause under a contractual arrangement

18
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with the Navy to become a second source producer of F404 engines to drive down
the excessive prices of a sole-source provider. Id. at 143,750-51. Also, the
contract clause provided a minimum production limit meentive for the contractor
to invest in the program. Id. at 143,763. There was no such mvestment incentive
or minimutn production limit here,

Accordingly, the ASBCA properly found that FNY was not entitled to
anticipatory profits and other specu]éﬁve darnages.

E.  The ASBCA Properly Deﬁied FNY's Clairo For Additional Costs

ENY contends that the ASBCA erred in holding it to an inappropﬁétely
high standard of proof for its quantum and maintains that it should be awm&ed
$8,830,808, which reflects FNY’s overrun of $7,942,739, plus profit of 14.88
percent. FNY’s contention is not supported by the record. Other than to EXpress
its dissatisfaction with the amount of recovery, FNY has offered no proof that
demonstrates that it is entitled to its alleged full overrun. FNY has failed to point
to any errors in the ASBCA’s cc;r'nputation of quantum and bhas sirvilarly faited to
offer any case law to support its theory that the Government is responsible for all
costs regardless of whether they arise from Government fault or not.

The total cost methodology used by FNY to quantify its damages has been

approved by this Court only as a theory of last resort. Youngdale & Sons Constr,

19
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Co, v.. United States, 27 Fed. C1. 516, 540 (1993) (citing Servidone Congtr, Corp.
v. United States, 931 F.2d 860, 861 (Fed. Cir. 1991)). “Use of this method 13
highty disfavored by the courts, becéuse it blandly aggumes — that every penaty of
the plaintiffs costs are prira facie reasonable, that the bid was accurately and
reasopably computed, and that the plaintiff is not responsible for any increases in
cost.” Youngdale & Sons Consir. Co. v, United States, 27 Fed. Cl. at 541
| (emphasis in original.
Because the fotal cost method is based upon so many assumptions, nthe

courts have required four indicia of reliability to be present. A contractor must

- demonstrate t!;at: “(1) the nature of the particular losses make it impossible‘(')r
highly impracticable to determine them with a reasonable degree of accuracy;
(2) the plaintiff’s bid or estimate was realistic; (3) its actual costs were .reasonable;
and {4) it was not responsible for the added expenses.” WRB Corp. v. United
Stages, 183 Ct. Cl. 409, 426 (1968); é_@g Servidone Constr, Corp, v. United States,

931 B.2d4 Cl. at 861; Youngdale & Sons Constr. Co. v. United States, 27 Fed, Cl. at

541, The contractor must prove each of these elements by a preponderance of

evidence. Teledyne McCormick-Selph v. United States, 218 Ct. Cl. 513, 588 F.2d
808, 810 (1978); Mega Constr. Co. v. United States, 29 Fed. C1. 396, 444 (1993);

Youngdale & Sons Constr. Co. v. United States, 27 Fed. Cl. at 541.-

20
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In this case, FNY failed to meet the standard of proof necessary for the
,application of the total ¢cost method. First, the particular pature of the Insses in
this case can and have been determined by the ASBCA with a reasonable degree
of accuracy. Second, there was no showing whatsoever that FN'Y*s bid price was
reasonable. At the time FNY prepared its bid, FNY had no jobs in-house, no
revenue producng potential, and a deficit working capital of $2.6 million. JA129,
134. In brief, there were numerous unknowns associated with FNY’s bid price,

Third, there -has been no ghowing that FNY’s actual‘ costs were reasonable or that
the increaéed costs arc totally attributable to the Government.

Accordingly, the ASBCA properly denied FNY'S claim for these additional

~ costs.

F.  The ASBCA Properly Denied FNY's Claim For Interest

FINY contends that, because Mod. 25 was invalid, the ASBCA. should bave
' awarded FNY interest from the date of FNY’s original claim, FNY is wrong.
Maod. 25 was not invalid for the reasons stated above at pages 6-9.

Further, FNY did not pursue this issue before the ASBCA and, thus, it is not

properly before this Coint. Singleton v. Wulff, 428 U.S. 106, 120 (1976);

Interactive Gift Exp., v. Compuserve, Inc., 256 F.3d 1326, 1344-45 (Fed. Cir.

2001); L.E/A. Dynatech, Inc. v. Allna, 46 F.3d 1527, 1531 (Fed. Cir. 1995).

21
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CONCLUSION
For t;he foregoing reasons, this Comt should vacate the August 28, 2001
decision of the ASBCA and remand the matter to the ASBCA for further
proceedings.
Respectfully submitted,

ROBERT D. MCCALLUM, JR,
Assigtant Atﬁomez General
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Industrial Pfepazedness Plan . -
Refufence Number G4-5- A3 14?(““""""

Item; Beef Stew, Thermostabilifed, 5 oz. package
NEN:  UB4D-00~145-~1UEE -

Guantity: 50,373,000 '

Specification: LE/P DES 5-75

Ttem: Turkey, Diced with Gruvy, Thecmostahilized, 5 oz, backage
NEN: E940-00~149-1083

Quantity: 50,373,000

Spegification: LB/P DES 14-75

Item: Chicken Ala King, Thermestabilizad, 5 oz. packsge
NSN:  B9540-00-145-1D90 '

fuantivy: 50,373,000

specification: LE/F DES 10-75

Item: Beef Diced with Gravy, Thermostahilized, 5 oz. package

NEN: BF4G~00~149=1066

Juantity: 5U,373,p00

Specifiestion: [2/F DRSS 4-75 "

Ttem: Ham Slices, Thermostabilized, § oz, package

WEN: B90S~00-149-1071%

puantisys 50,273,000

Specification: LP/P DES 13-75 S -

Item: Beef Hash with Spiced Sauce, Thermostabilized, 5 oz, package
REW: 8940-00~149~1089

Quantiey: 25,187,000 —
Specification: LE/P DES 5-75

Please Note: The above lteme hre essentim] gomponents of the BRE Combat
Ration, Jdt j& very important that the informatioh furnished by the Coatractor
be 85 atoufate and as ur to date &5 poesible, I must be sure that the Company
has cencidered all previout committments vhey have made for mobilization 2z a
subcontractor £or similiar ltems. Since this plan, when completed, will
supercede all gthere In effect for thermostabilized fvems (axgept thoed
completea a5 & vertical produces), any plan for the same or similiag item,
such a5 applesauce or beans with tomato sauce {again except thore completed as
3 vertical producer) should be cancelled, end the capacirvy made avallahle for
thit plan. ‘

The industrial base iE not adeguate to support our mebilization needs. '
Therefore, anything your office ¢an do to have the conttactor veluntarily

. maxinize the shifts and days per week utilized for this plan will help impreve
the zituation. For the seme reason, plesnce edvise of any addizional goutces
you are &ble to develop or which you are slready awsre. If you have any
guestions at 2ll please cnll me,

Thank you,

MaRY ADELLIZZI
Industrial Specinalirt
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_ 1458
post~award financial survelllance report and after a

review of all the“doéumants, the company was still deemed
to be in unsatisfactory finanhcial condirion without a
cxmitmant letter -- a certain amourk of -- 3.8 millien
approximately, in credit. Withour that credic --

r R Mr. Liebman, with regard to ycur January '85
duclslon to consxder progress payments, was that based ¢n
a.l this information from Freedow?

| A No, an. In early January 1885, I sent a letter
advising the contracter I was considering suspending
progress payments, gave the cdntractar an gppertunity to
reupund before I made any £inal decision.

After the vontractor received wmy letter of
plcpoﬂed suspanszon or consideration of suspension -- the
cpntrgpcor gubmitted wvarious documents.

iQ Okay. Ncw the January 1388 ietter, what was
tne basis for you to considex the sBuspension of progress
paymenta’

. A We were of the -- I wag of the opinion that the
csntractox was in unsatisféctory financial condition
becauyse of the witharawal of Dollar Drydock Savings Bank
-- which was the gource of Fresdom's credit.

4 Q What led ydu to believe there was a withdzawal?

‘A There was a conference ¢all approximately

Decembper 17th -- or during the week of Decewber 17, 1385

il o

NERALRS)

ANN RILEY & ASSOCIATES, LTD.
Court ReporLers
1025 Copnecticut Avenue, NW, Suitce 1014
Washingoon, D.C. 20036
{202) B42-0034



@9/p3/2082 17:32

@F
i

m ~1 oy W s W

w

L0
pi
12
13
14
15
186
17

18

19’

20
21
22
23

24

25

2027767773 GILBERT J GINSBURG PaGE 37

1499
~; with the barnk, outr commander, myself, our coumsel, and

oas or two other peaple -- and the bank categorically
advised us that certain conditions had to be met before
any money would be forthe¢oming to Freedom.
_ Also, there was a post-award conferance beid at

t%e contracter's fagility on December 14, 1984, where the
contractor baaically'indicatea that ne credit had been
fgrthcoming frém that bapk up to that point in cime and
ﬁﬁey were sesking alternate sources of credirt.

0 | Who attended this meeting where that

information wag given?

A Are you referring to the post-award conference?
l‘ Q YES. .
A It was represencatxvas from the government --

sneclflcally the buy;ng command, Defense Personneal
Stpport Center Pennsylvaniza, the Dafense Concract
Managemgot Office -- which was wy office -~ alse
réprasentativeé frnm Fraedcﬁ -- and also representativas
frﬂm the Army Veterinarian Corp.
Q o) And ae B. result of that information you dec:ded
to consider suapens;on of progresg payments? '

A No. We were -- a few days after tha post-award
canferEnce, at our eommander's request, we called the

bank Lo get moré information because wa Ware surprised by

this development. that no monies had been flowing from

tﬂ

.
Ebr

ANN RILEY & ASSOCIATES, LTD.
Court Report.ers
1025 Connecpicut Avenue, NW, Suite 1014
washington, D.C. 20036
{202) B42-0024
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, 1500
i Dollar Drydock Savingslﬂank ~= which wag the reason we
) 2 hid given the-cnh;raé;af 2 positive financial pre-award
3 gurvey several montﬁs earlier,
4 We called the bank, spoke to the viee
5] p;esideﬁt. He advised us that unless certain conditions
’6 w;re mat, ne money would he fortheoming.
7 : . Q What were those conditions?
B ' A ' Specifically,_that the government would have to
9 guiarantee the 19&#. That thes governmant would“have to
10 provide assurance that progress payments would be paid
11 and also that an arrangement would have to be made to
a2 séttle Freedom's past creditors -- bgcausa Fraedom had
13 éyed abous several million dollars in past deb:s:
14 ﬂ iQ hnd‘ﬁhen was'this talephone call made?
15 iA . This telephone call was made during the week of -

18 17 December 1884,

17 ‘ Q ind wag Freedom present whet the telephone call
13 wés qade?
18 ‘ 3 No. . _ _
20 : Q was thééelaﬁQ ﬁiSGussion as to gétting Freedom
21 iévclved in the phone call? =
22 . A .
23 ; Q So wag it based on that information that you
24 s%nt out the January letter --
25 fa e
568
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1501
Q Okay What information -- you would have been

very excellent with Mr _ Luwchansky.

o What information was it that caused you to send
ot the January letter advising that you were considering
auspending Progress payments?

K A Well the conference call wmth the bank was of
céurse, paxrt of the process. But after the confersnrce
¢all thersa was.ap Excﬁange of lettars betweaen wmy office
and Preedom, exchange of phone calls, there were some

"meetings, we gave the contractor every opportunity ko
discuss this matter.

Q To discuse® what mattex?

. A The macter of the withdrawal or abaence of any

‘c;ed‘ The «- we were dependlng that the conkragtor
naeﬂad outazde f:nancmng in order to parform ofn, the
contract. With the absence of Dollar Drydock and ne
replacement for the Dollar Drydock financing, T was of
tﬁe opinion the contractor could not perform,

; Therefore, I sent out a letter. I made a
décisicn that x-was goiﬁg‘to consider suspending progress
pdyments and s0, sent out a letter the first week in
January 1935 to‘the cantractcr advising the coutractor

QE that opinien.

0 afrer that letter wag sent out, was Freedom

given an opportunity %o respond to that letter?

: L 569

ANN RILEY & ASSQCTIATES, LTID.
Couzl Reporters
. 1025 Connecticut Avenue, NW, Suite 1014
: Washington, D.C. 20036
; : (202) 842-0034
' i



{(

p9/B3/2002 17:32

prvy

L =N o« TS R - AR ¥ I N

1Q

12
13
14
15
16
17
L8
19
20
21
22
23
24

25

GILBERT J GINSBURG PaGE 48

oW27767773
1502
A Yer.
0 What was Freedom's response? ) -

E A Well we had -~ again, there was an exchange of

cgrréspnndanca. phone calls, mora meatings, Freedom

submitted a lot of documentation te our office for

review, there were lines of credit, letters came in
r§garding peasible lines of credit that were being set
uﬁ, We took gvgrytn;gg -~ we reviewed everything -~ our
w&nle office réviewéﬁ it and then our financial analys:
igsued a pnat—awérd surveiilance rapert towards the end
Japuary advising that the contractor could not perform
without a firm commitment from an outside Finapcial
institution. And then I madé my decision to suspend
pyogxess payﬁeﬁt&.” | |
o Q And aéﬁin, what was the basis- for that decision

t& sgspand? " -

A Unsatisfactory finanéial condition that was

endangering performance of the contract.

; Q Were there other factors mentioned in that
latrvex? |
: A Yes, The;e were other factors -- side factors

that wers mentionad.

L]

Q What was the purpose of mentioning the aside
factore if they weren't the basis?

A Tt -- well they weren't driving engines, but

£70
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‘ 1503
tpey were just in the way of some background information.

N MR, LUCHANSKY: I'm sorry, I didn't hear.

:" THE WITNESS:  It wasn‘& <= the other factors
ware not tha driﬁiné engines ag to why I sugpended ;
péogress payments. It was made quite clear ip the
s@spénsiun.letter that it was suspendad because of an
vasatisfactory financial condition.

' Thglothgrékwere just mentioned as side issues
whigh would nog_ﬁavg_caused ma& to suspend progress
payments on their:own. |

BY ME8. BALLAM:
Ne] Are there certain profedural steps that are

i

required before doing a suspension of progreSs payments?
|

A Yes. . —

Q Conld you tell us what thoge procedural steps
a;e? _ o |

A Dkay. Again, 85 I mentiocned before -- thera

mlat be an intensive dialogue between the cantractor and
the government, Than once the ACO makes his decigion to
spspaﬁd progress payments -- or not to suspend pfogress
péymenns -~ the ACO must go before an internal contract
management review board ~-- which is what i did.

Both times when I proposed suspanding'progre5$
péyments, I convenad a contract management board of

&

raview meeting and then -- this was in eaxly January

w71
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1504
1885, regarding propoBed suspension -~ then when I
aétually made my gecigion to suspend, I also had a board
oﬁ review canvgnéd,--nnd'in both cases they sustained my
ppsition. o
 Q Now, wha's on this board of review?

A Board of review congists of wulti-functional
paoplie, the chief of our contragts division, there's a
chief of prnductibn, thera’s 8 quality assurance manager
tﬁare, there’ S the Ehl&f of pricing, there are other --
chere 5 a small busmness representative from our office,

l-aga1 zits in in an advmsory capacity -- they don't wvote.

There may be ¢ne or two others -- but it's a

-multiwfﬁnctional board- consisting of contractual,

£ nanclal. productlon, quallty. sometimes engineering,
sTall businessg w;nh 1egal - w;tn a legal repregentative
a; an advmsor. V o
Q 8ir, you s;id something about voting -- is

there acrually a vote?

: rA No. 'he lawyer doesn't have 2 vote but he's
tnare te adv1$e

Q But is thére a votxng procedure?
A Yes .,

Q Ch, okay. What steps or what did Freedom have
to do in order to get the suspension lifted?

A Freedem -- ag the suspension letter indicated

N e 577
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, 1505
-~ Freedom would have to demonstrate financial capability

iﬁlpgrfbrmipg pn~t#e:cgnﬁ:act.and then I would consider -
rasuming progréss payméﬁté.

' Q And Freedom eventually did do this, or --

A Yosx,

.Q Angd how did they @o this or how did it do this?
A They obtained financing from a company callad

Bankers Leas:ng from Ill;ncls They had a five or a2 five

' aad a half mllllon dmllar flnanmzng arrangemant .

Q Do you rememher attending a meeting at
h?adquartexs, I believe, Februdry 14th?
A Yeg. -

! Could you tell us what yﬁur racollection of
tpac'mee:ing is? —

; A Yea; The QQVErnment and che contractor
discussed varxous scenarics that would enable Freadom to
aptaln ﬁmnancmng. whzch wonld enable me to resuma
progress payments.

There was 2 oonSensus among the attendees that
w% wanted Freedom, if at all.passihle to perform on the
contract. We wanted Freedom to he successful and I think
it was a very pusit;ve meatlng and various -- as a result
of tha meating, it was agread that -~ weg advised Freedom

tﬁat wae feel they would need about $3.8 million in credit

from a verifiable, reliable financial source -~ that they

577
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1508
believe 17 April 1985.

.Q  And after that period of time who had the
contract? - Tgfv:\h | ' |

h H.T. Fbod Pra&uc&s; lnecorporated.

¥ Q@ Do you remembef any digcussion among government
o%ficials with regard to the propriety of novating in
g;naral? ‘

A Well, in this case; yes. There was a lot of |
discuseion at leadguarters at the 14 February meecing and
sﬁbsequent to ﬁhat méeting because there was -- the
g?vernmeat was cancerned that we could be -- the
government could be aceused of shielding Freedom from its‘
creditors because H,T. Food Producta was owned by Mr.
Téomgs ~- he was the president of H.T. Foods. He was an
pificer of both companies, meaning Fresdom Industries as
w;ll as B.T. Fcad-Praducts.

T So there was # lot of discussinﬁ about this.
W% valled it piercing the corporate veil. Even if we
novsted, we were concerned the creditors could pierce the
c%iporate véil -« the government perhaps could be 1iable
£or novating and be accusged of shielding Freedom from its
cteditors. |

?

!Q But neone the less, it was approved?

]

-8 It was approved, yes.

L

‘0 Were Freedom Industries and its successors

7 *
: 574
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. | 1509
pbsgfess payments subjacted to pre-payment reviaws?

2  In most casas, yes;

' @  wnat doe§ & prepaywent raview consist of?

2 Wwell the -- a £ull prepayment review would
i?vo;ve pricing, audit, and technigal, It could be a
limited prepayment just involving cné of the elements I
just mentioned.

0 COuld you tell us why thefe regquests were fcr
the mogt part, subjected to the prepayment raview?

a well the first'pne wag ~= I .conducted a
p?epayment becauge it's -- the contract was-a hrand new
cwntractor, never had progress payments before and it's
stemdard operating prncedure co review the first prOQreas
phyment on a prepayment bas;s when 2 company was in such
almb&e as thig ~- as Fre&dom wag -- meaning a naw
ccntxactcr never had progress paymﬂnts before. We had
t; test the account ing system.

Regarding progressz payments after number one, I
had to do prepayment yeviews on most of the progress
p?yment5 bacause I could not place reliance'cn theix
a;cnunting gyetem and. controls.

: The audlts that were done by the Defense
Contract Audit Agency -- or DCRA revealed numerous
d;flclenqles in their aécuuntmng system and cantrols that

cdused me to be -- to take the position that I couldn't

g
SWae
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151g
rély:on Freedom's accounting system.

Q Could you explain to us what it wag that you
£2lt was questioned or what you felt was there to make

yau balieve that you colldn't have any reliance on theix

reguests?
A Yag. I'll just mention a few areas, There
ware costs that were -- in the beginning there were costs

that were not booked, Thers were costs that were not
F#eaﬁcm's liability. They were coatg really that were

liabmlztzes -- the liability of other contractors., There

were pre-contract costs included. There wers excessive

epsta ineluded. There were costs that should be
capitalized and depreciated. There were costs that

sﬁould be amortized. There wers costs that vioclated the

Axfanse contract -- I'm sorxy -~ that violated the

Défense Acquisition Regulation Chapter 15, Contract COSL
Pfinziplas. There wa?e Quplicative costs. There were
césts thar Freedom did oot pay in the-ordinary course of
b%sigess which it was required ve d;. These inglude
vandar costs, subcontractor costs, the payment of taxes

- and thege are just some exawples.

; Q Wnere &id the 1nformat1on with regard to these

p?oblamﬂ come from? Were‘ynu doing a review aof the
piogresg payment request and did you digcover these

problems?
T ],-

Eo 578
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i )
i A No. The review -- the organization that

raviewed Freedom's books and records regarding the
p?ogress p;ymanc'requasts was the Defense Contract Audit
AéenGy, or DEAA. They sent auditors out to Freedom,
parformed the reviews in accordance with the Defense
A;quisinion Regulation,

v 5o you ware relying on their findings with
r?gard to these problems? ”

A Yesn.

‘ Q  With regard té'those examples that you gave,
ware‘those Exémples all found during the first progress
p;yment? ' | , -
I ;A _Nc. Thass were pervagive -- at various times
-; cﬂey oetcurred at various times throughout the life of-

tha contract. There were twenty cwo pxogreas payments

and they ocourred at various times.

!

;Q I'd like to talk to you now about the sszcond
timﬂ;ybu congidered suspending progress payments, in
Aéguét of '§5. Could you tell .us what the basis for that
d%ciéion to or determination to consgider suspending |
p?ogress payment was based on? ‘ .

T .| The Dafanﬂe Cnntract 2udit agency issued a
xﬁport for prmgreﬁa payment number five deamlng Freedom's
acccunting syatem unacceptahle for progress payment

pﬁrpnses. The def;c;encies in the system had mushroomed

077
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to such an extent that DCAA made the determination that
1L wag unacceptable. Per the Defense Acquisition
Regulation which has the full force and effect of law," I
cannat af a contracting officer. pay DrogTess payments
wwthout an apprcved aceounting system.
' 0 Could you tell me what you mean by, “the
deficiencies had mushroomed to such an extent?e
A Right. The -- there were just 20 many
deficiencies that we couldn't place reliance on the
s&stem. DCAA wade the determinaticn that the system was
50 flawed that_;he syatém}was deemed inadequate.
| Q Could ybu give me an example of some of these
daficiencies, do you recall any? '
' ‘_A Yem. Wall, I mentioned anwhole bunch nf'them
béfare bUT I can just add in some more. '
One of ;he areas Was‘i reduction in contract
césts. Specificaliy, about -- approximately $400,000 in
rental paymente and Neu York City otcupancy tax that I
hdd paid pragress paymants fn* ket had not bean pasced on
tp the landlord. That was picked up by the DCAA
a?digorﬁ._ And again, there were numsrous other --
bési%ally I can repeat what I said before. 3It's «-
f Q Ckay. What 13 tne impact of this determination
by DCRA that the acccunt;ng system is imadequate?
- I'm sorry. I migged the first part of the
, 578
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. 1513
quastion.
Q What is the impact of thak?

A Well, it prevents me E£rom paying progress

j
pzyments. The system must be deemed adequate and DCAR is

or the Defense Contract Audit Agency is the government
a§fice that performs the reviews of the contractor's
aicounting system for the Defense Acguisition Regulatien.
Q You're the'ACQ. Don't you have authority to

o%errule their findings?
; A Again,'no._ I don't believe 5o, NO. " I'm not a
l%wyér bur ic's ;: it's quite clear in the Defense
hoquisition Regulation that it is DCAR that makes the
determination of acéaptability of the accounting- systemn.
They're acting for the ACO. They are a sarvice
o%gaéizaticn servicing the ACO. Th;; are the experts.
I'm not an accountant. I'm pot an auaiuoi. But it's --
:?ey make the determination concerning acceptability of
t?e éystEm per‘thg DAR.,

| Q Could you explain how Freedom's system could be
found inadequate after or ar a result of progress payment
réquaét number five when it was congidered adequate p;inr
tP t@e award of this contract? |

/ ‘A well prior to award of the contract, the
cant%actor had no -- did nﬁt have any Progress payments,

didn't have any contracts ~- there basically would have

579
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, 1514
bagn very little to look at when DCAR did a review during
the pre-award process concerning acceétability of the
system, - |

5 ' Once the contract was awarded ~- which was
F%eedom's first contract For progress payments -- in fach
tﬁe company had been really out of business for about two
yéars and didn't have any contracts -- the system had to
b2 tested. SHo there was really -- probabily nothing to

150k at or very little tao look at when the contract --

when DCAA went out there during the pre-award phase.

! It was only after the contract wag awsrded that

3
s
Y

cbsts ware heing incuxred and recorded on their bocks and
r?co;ds for this contract that gave the auditing agéncy
s;mathing really to lock at and to test the system ~-
that formed ax a basig to test the systemn.

.0 How and when was this matter ultimately

risolved?
j A Dkay. It was ult;mately resolved as a result

nf a meetlng at headquar:ers in late -~ I think --

sgptemher 25, 1885, Wlth government personnel, Freedom

[}

perscnnel, and the DCAA or Defense Contracting Audit

RAgency review Of progrese payment number severn,

k
¥resedom's system chowed improvement as a result

R A SN

of a review of number seven. The documentation had been

iﬁprnved. The paper trail was better. Ite system had

;; i a0
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1315
been set up to capitalize costs. Ho there was

tiprovement and that ~- &s a result, DCAA took away the
suatement that the gystem was not acceptable for progress
payments.

Q and at that time were progress payments

reingtated? _
1 A . Yes, Arctually, it wag reinstated on an
eriergency basis before that meeting to pay an -- to pay

séme electrical bills. On progress payments five and
Eix, we paid electrical bills in the amount of about $10
or $11,000 in order to protect our property that was out
t?ere. |

:' But 1 relnstaced -progress payments of -- really
for number seven as a result of the DCAA Findings.

Q I'd lzka to g0 through H.T. Foods and Freedom

N.Y.'s progress payment submisgions stafting with H.T.
Foods progress payment pumber one. Could you briefly
d#scrihe whaﬁ if any‘coéts were guestioned, what was
withheld? '

[
f

A Yes. 7The request was submitted for roughly
$i,7bo,060 whatever. There was only about $60,000
questioned. T paid $1,700,000 and questioned about

$ED 000 ag a result of a DCAA Teview,

: Mast af the costs questioned were -- forty of

%
the BiXty Batme thousand had to do with capital type

:t | .
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1516
chsts. These costs should have been capitalized.
Specifically, for computers -- office equipment. There

ware gome Small deductions for guard service, accounting
¥

- there was an adjustment for one of Freedom's
uhcmntractors, Star Foods, in the approximate amount of

sevenceen thousand.
; | S0 I paid basically, the bulk of the progress
payment -~ one million seven, out of one millicn, seven
hgndrad Bixty thouéand.

Q Could you tell) ug what the problem was Wlth the

aﬂpmtal equipment ~-- why the DCAA found that

questlonable’
i:-‘
YA Well, when 1t's capital equipment you must --

)
»

yﬂu only can submit progress payments for the d-pracxated

'value of that equipment. You gan't suhmit progress

p?ymgnts for the full wvalue of that equipment.

; Q Wagn't Freedom at this particular peint in time
t?ll;ng you that that wag the way they negotiated the
contract? '

; A Yes.
L3

: o Why didn't you pay the progrees payments then

if that was the way it was negotiated?

A The contract price wag negotiated that way.
, , |

Iim not -- I was DOt going te interfere with the contract

p;ice. However, when you're talking ahout progress

{ | o82
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P ) 1517
payments you're talking about a different venue and I'm

prohibited by government regulations to pay Drogress

paymants for capital equipmsnt at a hundred parcant\~— or

93 percent. I only can pay for the depreciated value.

Q Did you check with anybody at the DFSC, with

_the RCO oxr check with anybody with regard to the

p?opriety of not paying the costs, the progress payments
on those capital type Equlpment°

A Yes, Yes, I spoke to the Pco Mr Thomas
Barkewitsz, I spoke to his procurement agent, Mr. Xeith
F%rd. My counsel, Mr, Carl Herringer spoke Lo ﬁhe,npsé
céunsel} Mr. Chuck Wright. I was alsc in touch with Mr.
Cpucﬁ Wright with Mr. Herringer ﬁrasent.

| The PCO, Mr. Barkewitz said the igsue with
p*ugress payments only came up during the negotiation of
tne contract at the very end. But thare W&E No
d@scgssimn concerning prograss payments for capital
Eéuiément.

? The PCO allowed certain items of capital
ééuipmant at 2 hundred percent in the contract price
b?caﬁse they wanted Freedom as & -- OY they hoped Fregdom
w?uld be a prospective eupplier or an assepbler down the
?Ead’-- s0 they figured they wonld pay for it in terms of

ontract price now . But it was only selected items of

capltal equipment ,
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1538
However, in order Lo pay prugreén payments I
would hafe.~- a DAR déviation.would have to be obtmined
-~ it would ba to pay prngresé payments for this cépital
gquipment. The PCO basically -- the PCO's position was
~F and Mr. Ford's pogition was:that -- the progressg

payments were Something within the purview of the DCAS

concracring officer, myself. 1 administer the progress

- payments. I'm responsible for progress paymente and that

waE my call,
' Q Was a DAR deviation pursuad?

4 A Yes.

0 Did you have any -- did you participate in that

—

in any way?
A Yes. I recommended approval to higher
héadquarters. I recomumended that it be approved.

: Q What wasg the ultimate cutcome ¢f that regquesg?
LY . ,
" a Well I never faw the ultimate outcome but it's

)

my understanding it was never approved. "I know there
were letters geoing back and forth and eoxrespondence and

orscussions for momths -~ up until February 1986. I know
) .

i,

i the government Rule 4 there's a document from signed

-+ well, anyway -- I know it wag disapproved at the

I

aésistant secretary of defenze level -- undersecretary of
defense level, Dr. Wade,

Q I'd like to wove on to H.T. Foods progress
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