Freedom N.Y., Inc. ASBCA # 43965 & 35671 TRIAL Case
Points

MRE Contract # DLA13H- 85-C- 0591 Awar ded 15 Nov. 84

10 U.S.C. 2304(a)(16)

-- I ndustrial Preparedness Planning & Mbilization
Exception 16 to Conpetition in Contracting Act

The contract was awarded under the auspices of Industrial
Prepar edness Pl anni ng and Mobili zati on.

10 U.S.C. 2304(a)(16).

This method of contracting effectively renoved it from open
conpetition, and restricted any award to a |limted nunber of
suppliers. The managenent and adm nistration of a nobilization
contract is subject to a different type of scrutiny. As the
courts have nmade note, in considering cases of this sort:

"Mention should be made of an inportant difference
bet ween an I ndustrial Mobilization Preparedness
contract and an ordinary supply contract. The sole
pur pose of an ordinary supply contract is to obtain
currently needed supplies, and ordinarily there is a
cl ose rel ationship between the delivery schedul e of
the contract and the tine when the supplies are
needed. 1In contrast, the conpleted supplies to be
del i vered under an Industrial Mbilization
Preparedness contract are not likely to be currently
needed at all, and the delivery of such supplies is
purely incidental to the main purpose of the
contract, which is to develop a source of supply to

be available in tine of national energency."”

Appeal of Anerican Radio Hardware Co., Inc., ASBCA No. 3069, 57-2 BCA
1438.

ARGUMENT: Thi s avowed contracting purpose was
intentionally and discrimnatory ignored by the Governnent's
agents and officers, who sought not to devel op the conpany,
but to destroy it and renove it fromthe exclusive group of

nmobi | i zati on suppliers.
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Government's breach of contract

Wronagful termination of contract

Government ' s conduct throughout the adm nistration of the
contract was repeatedly punctuated by bad faith, deception,
arbitrary and capricious behavior, and disparate treatnent.

Contract DLA13H 85-C- 0591 was awarded on 15 Novenber 1984. It
was negoti ated and executed and awarded under the authority of
the then-existing Defense Acquisition Regulations (DAR), and the
| ndustrial Preparedness Planning Program (10 U S. C. 2304(a)(16),
now known as 10 U . S. C. 2304(c)(3)).

The Contract contained the foll ow ng Changes cl ause (Standard
Form 32: General Provisions (Supply Contract):

The Contracting Oficer may at any tine, by a witten order,

and without notice . . . make changes, within the general
scope of this contract, in . . . specifications, . . .
met hod of shipnent or packing . . . and place of delivery.

| f any such change causes an increase or decrease in the
cost of, or the time required for the performance of any
part of the work under this contract, . . . an equitable
adj ustnment shall be nmade in the contract price or delivery
schedul e, or both, and the contract shall be nodified in

witing accordingly. . . . [NJothing in this clause shal
excuse the Contractor from proceeding with the contract as
changed.

The Governnent Del ay of Wbrk clause (DAR 7-104.77(f)) (1968
Sep) was also a part of the Contract:

I f the performance of all or any part of the work is del ayed
or interrupted by an act of the Contracting Oficer in the
admnistration of this contract, which act is not expressly
or inpliedly authorized by this contract, or by his failure

to act wwthin . . . a reasonable tine . . . , an adjustnent
(excluding profit) shall be nade for any increase in the
cost of performance . . . caused by such delay or

interruption and the contract nodified in witing
accordingly.

The Contract was governed, in part, by application of the

Contract Disputes Act of 1978 (P.L. No. 95-563, 41 U S. C 8§ 601
et. seq., effective March 1, 1979).
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THRESHOLD QUESTIONS FOR BRINGING CLAIM

Modi fi cation P0O0025

Courts and Boards of Contract Appeal have held that "the
action of the parties in agreeing upon a new delivery schedul e
elimnates fromconsideration the causes of delay occurring prior
to such agreenent."”

Orion Electronic Corp., ASBCA No. 18918, 80-1 BCA 14,219, at 70,010
and cases cited therein.

The rationale underlying this viewis that such a nodification
acts as a "substituted contract" that discharges any existing
duty or liability the Governnent may have owed for the

consequences of any earlier del ays.

King Point Mg. Co., ASBCA No. 27201, 85-2 BCA 118,043, n.11 at
90, 575-76; REI NSTATEMENT 2ND OF CONTRACTS (1981).

A substituted contract-- |like any contract-- nmust conply with the
requi site conditions of any enforceable agreenent. It nust be
voluntarily entered into, be supported by consideration and

evi dence a neeting of the mnds of the parties thereto.

Cite to Restatenment or other hornbook | aw or case

Modi fi cati on PO0025 ("Md P-25") can be a "substituted contract"”

only to the extent that it includes the "side agreenent" reached

bet ween representatives of Freedom and the CGovernnent and reduced
to witing in the covering letter to the Md.

See Exhibit No. 1: Letter from Freedomto DLA (Raynond Chi esa), dated
May 13, 1986. This letter was first directed to PCO Bankoff, but his
counsel, Bob Appelian, advised that it should be sent, instead, to
Raynond Chi esa, the person responsible for negotiating the agreenent.

The letter to PCO Bankoff was then w thdrawn and resubmtted with the
substituted name and office of Ray Chiesa, DLA in place.

This agreenent was first nmenorialized by Attorney David M F.
Lanbert in a letter to Raynond Chi esa, Executive Director of
Contracts at DLA, dated 23 days before Mdd P-25 was signed.

Exhibit No. 2: Letter fromAttorney David MF. Lanbert to Raynond
Chi esa, Executive Director of Contracts at DLA, dated May 6, 1986.
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Lanbert notes in his letter that he is enclosing a
draft copy of

"the Freedomletter which will be sent to the
Contracting O ficer tonorrow along wwth a draft of the
Mod with some m nor changes in schedules. | understand
t hey have been di scussed with Frank Bankoff."

He goes on to say, "Col. Francois and | appreciated the
manner in which you and Karl worked with us."

Ar gunent : It is clear fromLanbert's letter that

1) the substance of the side agreenment was being
reduced to witing, and 2) that it had been referred to
and fully discussed with the Contracting O ficer prior
to execution of the contract nodification. It is also
clear that the substance of this side agreenent was
being kept within the context of a "Freedomletter,"
and separate fromthe actual nodification itself.

So, without the side agreenent in place, the
"substituted contract” clearly fails for |ack of
mutuality. Wthout a neeting of the m nds, the
nmodi fication is invalid, and all pre-existing clains
woul d be imredi ately revived.

Modi fi cati on P00028
On July 11, 1986, the Contracting Oficer issued a "cure

notice" for anticipated failure to neet the required July 31
delivery increnent.

Exhibit No. 3: Letter from PCO Bankoff to Freedom dated July 11, 1986.

The conpany responded in witing on July 23, pointing out that
the failure was due to Governnent delay in providing Governnment
Fur ni shed Material (GFM:

"Freedom has been shut down since 17 July for |ack of
GMjelly * * * [Qur GFMreport to you of 30 June
clearly showed that we were short of jelly, and other
GFM itens, and constituted sufficient notice to you to
obtain the needed itens to maintain our production.
Further, on July 15, we called to rem nd you of said
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critical shortages. * * * Had we had GFM jelly from 17
July on, we would have produced an additional 49, 500
cases, thereby exceeding our July requirenent, thus

putting us ahead of schedul e on production.”

ARGUMENT: Modi fi cati on P0O0028 grew out of this exchange. It
represented an attenpt to fix a specific problem caused by a
specific condition. It was signed by Freedom on August 6,
1986. Like Mdd P-25, it contained an extension in date of
delivery. But where Mbd P-25 contai ned broad and sweepi ng

| anguage of rel ease, Mdd P-28 was intended to have a nuch
narrower and limted scope. It addressed only the tine |ost
by the conpany as a result of the Governnent's failure to
tinely deliver needed GFM The nodification itself contains
restrictive | anguage:

"WHEREAS, Contractor's delinquency or anticipated
delinquency is partially excusable due to | ack of
Government Furni shed Material jellies for eight
producti on days; * * *

The Contractor hereby acknow edges that it has no claim
what soever for any consideration or damages, nonetary
or otherwi se, resulting fromlack of CGovernnent

Furni shed Material jellies during the period 16-28 July
86." (Enphasis added.)

Mod P-28 was clearly intended by both parties to have a very
specific application and should therefore operate as a bar
only to the claimfor late delivery of GFMjelly. No other
pre-existing clainms are affected. To characterize this
agreenent as having a wider and nore far-reaching
application would not be consonant with the intent of the
parties at the time of the accord.

The determination of whether a nodification acts as a substituted contract (or
accord and satisfaction) rests on the intention of the parties. 6 Corbin on
Contracts, Sec... 1293, at 190, 199.

ARGUMENT: 1) Adjustnent of the delivery schedul e was
required by the Contracting Oficer under threat of
termnation for default; 2) the action threatened was not
lawful, in the sense that the conpany's anti ci pated
inability to deliver the subject increnent was directly
attributable to a | ack of Governnent Furnished Material; and
3) had the conpany not signed, the threatened term nation
for default would have caused it irreparable harm
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These three el enents enbody the approach used by the
Court in Systenms Technol ogy Associates, Inc. v. United
States, 699 F.2d 1383 (1983). So that to the extent
Mod P-28 can be deened to constitute an accord and
satisfaction, it is voidable on the grounds of duress.

Modi fi cation P0O0029

Mod P-29 was also intended to have |imted application. |It,
too, resulted fromthe failure of the Governnment to tinely
deliver GFM As noted by the ACO

"Modi fication P0O0029 was faxed to Freedom for
signature 2 Cct. 86. The nodification revises the
delivery schedule as a result of delays encountered
in receipt of GFM "

Exhibit No. 5-A, Internal Menorandum by ACO Li ebman dated 26 Sep 86.
Exhibit No. 5-B, Internal Menorandum by ACO Li ebman dated 3 Cct 86.

ARGUVENT:  Since both parties assunmed Mod P-25 to be valid,
the only tinme period within the contenpl ation of the parties
to which the conpany's waiver of rights under Mdd P-29 could
apply was the tine period between execution of the two

nmodi fications P-25 and P-29. And would not therefore apply
to any prior clains that mght be revived as a result of Md
P-25 being declared invalid or otherwse infirm)

ARGUVENT: Beyond the question of narrowed application, Md
P-29 was a graphic exanple of Governnment duress. By letter
dated Cctober 7, 1986, PCO Bankoff nade clear to the
conpany t hat

"[a] s we discussed on 26 Septenber 1986, upon
execution of nodification P00029, the current
progress paynent ceiling for the subject contract,

per nodification P00028, will be $14, 900, 725. 00 based
on delivery of 482,058 cases. To date you have been
pai d $14,178,838.00. This |eaves a bal ance of
$721,887.00 available to you. This anount will be
paid to you by DCASMA N.Y. agai nst progress paynent
requests submtted by FreedomN. Y., Inc."

Exhi bit No. 6: Letter from PCO Bankoff to Freedom dated Cctober 7,
1986.

Even though the $721,887 was owed to the conpany under the
terms of Mbd P-28, the conmpany had to execute Mdd P-29 to receive
it.

In addition to a revised delivery schedule, Md P-28 provided
for an increase in progress paynents:
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1

2 "The imt on progress paynents is hereby increased
over it's current ceiling of $13 million as foll ows:

j ~ Conpletion and acceptance of 330,000 cs ceiling is $13
5 nTllfggnpletion and acceptance of 410,000 cs ceiling is $14
6 nTllfggnpletion and acceptance of 490,000 cs ceiling is $15
7 mIIIg)]npletion and acceptance of 570,000 cs ceiling is

$15.8 mllion
° "This schedul e provides for an increase in the
progress paynent ceiling by $1,000, 000, $1,000,000 and $800, 000,
respectively, for each delivery increment of 80,000 cases.

"If at the tinme of normal progress paynent by the ACO t he
Contractor has conpleted only a portion of the 80,000 case
delivery increnent, the ACOis authorized to nake a protanto
progress paynent based on this partial delivery and proportionate
to the schedule. Upon conpletion of the remainder of the
delivery increnent, the ACO may conplete the progress paynent."

Furt her evidence of collusion and coercion is found in two
i nternal menoranduns aut hored by ACO Li ebman

Ref erence Exhibits 5A and 5B, at fn 9.
The first, dated Septenber 26, 1986, nakes note of the fact that

"The PCO and Freedom are currently negotiating an
extension in the delivery schedule as a result of
stock outage of GFMitem Fruit M x and shortage of
GFMitem Potato Patties. The PCOis trying to get a
wai ver of clains against the Governnent as well as
nmonet ary consideration for GFMitem Crackers damaged

at Freedom"
See Exhibit No. 5-A, at fn 9.
Two points.

One, the ACO s internal nenorandum nmakes cl ear that
t he Governnent was responsible for the del ay.

Two, despite the fact that the contractor was

legitimately entitled to an equitabl e adjustnent,
the PCO "tried to get a waiver of clains."
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Where a contractor's performance is del ayed or
interrupted by an act (or failure to act) of the
Contracting O ficer, "an adjustnent (excluding profit)
shal |l be made for any increase in the cost of
per f or mance. "

The | anguage of the CGovernnent Delay of Work clause is
mandat ory and not perm ssive in instances of equitable

adj ust nent .

The PCO extorted the contractor's agreenent to waive its clains
i n exchange for paynent of nonies already owed.

The ACO s internal nmenorandum of October 3, 1986, shows
this:
"Per PCO request 1600 hrs, 3 Cct. 86, PP #21, in the
amount of $700, 000, is being held in abeyance pendi ng
Freedom s execution of Mdd P00029. This is expected

to be acconplished during week of 6 Oct 86."
See Exhibit No. 5-B, at fn 9.

Mut ual assent on the part of both parties is essential to
the creation of any binding agreenent.

Fruehauf Sout hwest Garnent Co. v. United States, 126 ¢C¢t.d . 51, 111
F. Supp 945 (1953); Monroe v. United States, 35 Ct.d . 199, 206; aff'd,.

184 US 524; Restatenent of Contracts, 8§ 3.

ARGUVENT: When assent is |acking on the part of one side,
we have nothing nore than the acceptance by one party of the
vi ews of anot her.

Since the contractor acted under duress in executing
t he suppl enental agreenent, what resulted was no different
than a unilateral decision of the contracting officer.

What was incorporated into the agreenent was not a
conprom se, but nerely the contractor's unwi | ling adherence

to a decision of the Governnment's authorized agent.

Monr oe, supra, at 64.

Beyond doi ng what it did-- accepting short-changed and
extortion-produced paynents under protest, the conpany was in no
position to argue.

See Exhibit No. 7: Letter from Freedom (Patrick J. Marra, CFO to PCO
Bankof f, dated Septenber 22, 1986, conplaining about the actions of the
| ocal DCASMA of fice and protesting a recently-approved "partial

payment " of $311, 446 agai nst outstandi ng progress paynment requests of
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$2,315,927. "We protest this partial paynent and accept it under
duress, wi thout a reasonable choice in this matter."

M. Marra noted that despite a 95% progress paynent clause as |ate as
the date of his letter, "the Governnent has rel eased only 76% of our
claimed incurred costs.”

Abandonnment of performance was not a viable option. Kept
perform ng because of deceptive and fraudul ent actions of the

Contracting Oficer.

Exhi bit No. 8: Amendnment 0005 to Solicitation DLA13H-86- R- 8359
(MRE-7). Issued two weeks prior to execution of Mdd P-29, on Septenber
25, 1986

Exhi bit No. 9: Letter from PCO Bankoff to Freedom dated October 10,
1986.

Exhibit No. 10: Letter from Bankers Leasing to WIIliam St okes,
Fi nanci al Anal yst, at DCASMA).

Mod P-29 was in part the result of this deception
Paragraph 3.a. of Exhibit No. 8 reads, in pertinent part:
"Oferors will be evaluated in the foll ow ng manner.
The 40% portion will be awarded
The 31% portion will be awarded

The 18% portion will be awarded
The final 11%w Il be awarded *

* F X F

This increase fromthree portions to four signalled
Government living up to its Mbd P-25 prom se of future business.
As early as April, 1986, PCO Bankoff advised the conpany that "it
is anticipated that" four maxi num share quantities would be

awarded at 41% 30% 17% and 13% share | evel s.

Then, on Cctober 10, 1986, PCO Bankoff advi sed the conpany
by letter of sanme date that Freedom had been certified as capable
of producing "the nonthly allocated quantity of 700,000 cases of
MRE ***_  Your continued support in the Industrial Preparedness
Pl anning Programis greatly appreciated.”

See Exhibit No. 9, at fn 18.

Followng this letter, and to denonstrate its support of the
programeffort, Freedom s | ender nmade clear its intent to provide
required financing in the formof a $6 mllion line of credit.

See Exhibit No. 10, at fn 18.

When the | ocal DCASR office conducted a resurvey of the
contractor's operation in Novenber 26, 1986, the survey team
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noted that the contractor was busy making nodifications to its
final assenbly production area in anticipation of receiving the
agreed-upon foll owon contract.

See Resurvey # S3310A6NC21PN, dated 4 Dec 1986.

But while the PCO was hol ding out the carrot stick of future
awards, the ACO was refusing-- with the apparent consent of the
PCO - needed (and agreed upon) nonies.

Mod P-29 required final delivery of all 114,528 MRE-6
configuration cases (to total 620,304) by Decenber 5, 1986.

See the Mbd

By Novenber 13, 1986, the conpany had produced and t he Gover nnment
had accepted 512, 462 cases of MRE

See the production/ MRE delivery records

Under the fornula of Mdd P-28, Freedoml s progress paynent
entitlement had risen to $15, 274, 620.

$15 mllion was the stated entitlenment under Mod P-28 at

490, 000 cases. At 570,000 cases the entitlenent rose to
$15.8 mllion. The $800, 000 i ncrease was to be spread over
the additional 80,000 cases, for a progress paynent increase
based on $10 per case. The additional 22,462 cases produced
mandat ed a concom tant increase of $224,620 in progress
paynment entitlenment, for a total entitlenent to that point
in tim of $15,224,620. Were is the flaw here? Can the
government argue that it did in fact price the additional
114,000 cases-- at $10 per case? |If so, could it do that

w t hout agreenent of contractor?

The Governnent continued its breach of the contract by refusing
tolive up to the ternms of Mbd P-28, and payi ng not hing on
progress paynents legitinmtely requested.

WRONGFUL TERM NATI ON FOR DEFAULT

Contract DLA13H 85-C- 0591 was term nated on June 22, 1987,
for "failure to performinventory control requirenents and to
make progress.”

See Exhibit No. 11: Letter from PCO Bankoff to Freedom dated June 22,
1987.
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Where a contract is termnated for failure to nmake progress,
t he Governnent nust be able to prove that "on the basis of
the entire record"” the contractor could not performthe
contract wwthin the time remaining for contract performance,
and that there was no excuse for such nonperfornmnce.

Appeal s of Skip Kirchdorfer, Inc., ASBCA No. 32637, 91-1 BCA 123, 380;
RFI _Shi el d- Room ASBCA Nos. 17374, 17991, 77-2 BCA 112,714, at 61, 735;
al so, Lisbon Contractors, Inc. v. United States, 828 F.2d 759

(Fed. Cir.1987).

Nonper fornmance i s excusabl e when repeated del ays and work
interruptions caused by the Governnent prevents the
contractor from perform ng.

Citation

Nonper f ormance i s excusabl e when the Governnent fails to pay
progress paynents due and owi ng, or otherw se breaches the
contract agreenent.

Citation

And when nonperformance is found to be excusable, the
Term nation for Default is converted to a Term nation for
Conveni ence of the Governnent, unless bad faith or a clear
abuse of discretion is shown, entitling the contractor to
breach of contract damages.

See Kalvar Corp. v. United States, 543 F.2d 1298, 211 ¢.C . 192
(1976); John Reiner & Co. v. United States, 325 F.2d 438, 163 C.d.
381 (1963), cert. den., 377 U S. 931, 84 S.Ct. 1332, 12 L.Ed.2d 295
(1964) .

Atermnation for default may al so be overturned upon a
showi ng of discrimnatory treatnent,

Laguna Construction Co. v. United States, 88 C&.C . 531 (1939).

or when it can be shown that the Contracting O ficer did not
exerci se his independent discretion in making the term nation
deci si on.

Schl esinger v. United States, 182 C.Ct. 571, 590 F.2d 702 (1968).

ARGUVENT: Term nation was i nproper because the prinme, if
not sole, source of the conpany's failure to perform
inventory requirenments and to nmake progress was the
governnent, itself.

Excusabl e del ay
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a. "as of 8:00 a.m today, Freedom N.Y., Inc. has
received all of the necessary Contractor Furnished
Materials (CFM to begin producing cases of MRE' s for
the MRE-6 configuration of Contract DLA13H 85-C-0591.
We have conpl eted the production of the 505,546 MRE-5
configuration portion of said contract.

Ef fective October 22, 1986, Freedom s final assenbly
production of cases of Meals, Ready-to-Eat, |ndividual
is shut down for lack of GFM * * *

We are presently producing cracker packets and
accessory packets but have had to |ayoff (sic)
producti on workers equi valent to the nunber of workers
in final assenbly...."

b. Del ay in approving award of contract under MRE7

Governnment knew that its award was a necessary
prerequisite to the conpany's continued receipt of
financing fromits | ender.

By not making the prom sed award, the Governnent
knowi ngly and intentionally stripped the conpany of its
out si de financing source.

C. The Governnent agreed to provide financing for the
contract in the formof 95% progress paynents. Failure
to pay was intentional, and the conpany's failure to
make progress under the MRE-6 portion was a direct
result of this withdrawal of contract financing.

d. This failure to pay, and to pronptly deliver MRE-6

conformng GFMto the job site, effectively suspended
the contractor's performance, without its fault or

negl i gence.

Il. Governnent's Breach of Contract-- Md P00025
Oiginal contract for 620,304 cases-- $17, 197, 928. 40.

January 29, 1986, partial t for d, Mdd P-20, 114,758 cs
renmoved reducing delivery requirenent to 505, 546 cases.

Contract price decreased fromexisting $16,997,928.41 to

$13, 816, 262.86. This was the position of the contract at the
time negotiation of Mdd P-25 began.
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The Governnent made the follow ng prom ses, inter alia,
during the negotiations |leading up to Mod P-25:

1) to process a request for a guaranteed | oan from
Freedom s | ender,

2) to maintain the conpany in the MRE program (provi ded
the conpany was "otherw se qualified"), and

4) to assist the conmpany in obtaining traypack and pouch
contracts under the SBA 8(a) program

As originally prepared, the claimsought $5.7 nmillion for increased
costs of performance. As part of the "side agreenent” discussions, the
cl ai mwas reduced by conpany negotiators to the $3.4 mllion figure.
This was done "to show the conpany's good faith in beginning
negotiations.” To the extent this claimcovers identical areas of cost
increase, the original claimfigures are used.

At the specific request of the Governnent's representatives,
the negoti ated side agreenent was to be kept separate fromthe
nmodi fication to be signed.

Mod P-25, as drafted by officials of DLA, was signed by
Freedom s President, M. Henry Thomas, in the presence of the
Contracting O ficer, Bankoff on May 29, 1986.

pl ane ticket receipt, etc.

It was attached to a covering letter, also signed by M.
Thomas, and directed to Raynond Chi esa, PCO Bankoff's superior
and the Executive Director of Contracting at DLA

M. Thomas at that place and tine made cl ear to PCO Bankof f
that if for any reason the side agreenent as understood and
expressed was not in fact the actual agreenment, his signature
shoul d be considered wthdrawn. After receiving verbal assurance
from PCO Bankoff that his wishes in this regard woul d be
respected, he signed and handed both the cover letter and the
attached nodification to the PCO who subsequently signed w thout
ever indicating the Governnent did not have the sane
under st andi ng.

As an inducenent to sign the nodification, the Governnent
deceptively and fraudulently took steps-- while negotiations were
on- goi ng-- designed to convince the conpany that the side
agreenent was in fact being acted on.

Exhibit No. 13: ACO Menorandum dated April 1, 1986.
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Exhi bit No. 14: DLA nenp by Sanuel Stern, Chief, Contract Mgt Div.,
dated 4 April 1986.

Exhi bit No. 15: Tel ex from PCO Bankoff to Freedom dated April, 17,
1986.

Exhibit No. 16: Solicitation DLA13H 86-R-8359, p. 98 of 135).
The chronol ogy of relevant events is inportant.

January 29, 1986-- PCO issues telex advising that Solicitation to be
i ssued indicating only 3 planned producers would participate in MRE
program

March 21, 1986-- Conpany's claimfor $3.4 mllion (reduced from $5.7
mllion) formally filed with PCO Freedom and Government conmence
negoti ati ons.

March 26, 1986-- at neeting in Philadel phia, Freedomflatly refuses
Governnent's proposed settlenent offer to settle-- which offer is
identical to |language of Mdd P-25; Freedomrefuses to give up its
rights under the claim

See Exhibit No. 12: Telex from PCO Bankoff to Freedom dated January
29, 1986. (Refusal noted in Exhibits 13 and 14.)

April 17, 1986-- Lanbert negotiations in fourth week; PCO advises in
witing that Governnent "anticipated" going fromthree planned
producers to four. (Exhibit 15).

May 16, 1986-- PCO issues Solicitation DLA13H 86-R-8359 saying in
witting four planned producers would participate. (Exhibit 16).

On May 20, the conpany received a call fromLt. Col. Doug
Menar chi ck, an active duty officer assigned to then-Vice
President Bush's staff, advising that according to DLA, agreenent
(on the side issues) had been reached, and were being confirnmed
in witing.

See Exhibit No. 17: Chiesa Menorandum for Record, dated May 15, 1986.

Exhibit No. 18: Letter from Raynond Chiesa to Col. Menarchick, dated
May 19, 1986.

Chiesa adnmitted the existence of the side agreenent, and nenorialized
its existence in at least two witings. << |Inpeachnent issue. He also
deni ed any ot her agreenment of any kind.

Wthin a couple of days, Lanbert and Francois followed with
a report that the agreenent (as constituted in the covering
letter) had been struck, and Mod P-25 was subsequently signed.

As | ate as Novenber 1986, the contractor was stil
requesting pronpt action on the award of contract under MRE-7.

See Exhibit No. 19: Internal Meno from Freedonis CFO to President,
dat ed Novenber 10, 1986.

Exhi bit No. 20: Letter from Freedomto PCO Bankoff, dated Novenber 12,
1986.
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The contractor is seen here to once agai n have occasion to conplain
about the nonpayment of progress paynents by ACO Li ebman, who's
verbal i zed position per Exhibit 19 was that he woul d not make

addi tional paynments until "either [the | ender] shows additi onal
financial support or DPSC awards a contract.”

The CGovernnent's reversal, however, left the conpany
struggling to continue performance under the very terns and
conditions that the conpany expressly rejected before
negoti ati ons began.

See Exhibits 13 and 14, at fn 34.

Inthe interpretation of contracts, the intention of the
parties is paranount.

North Anmerican Philips Co. v. United States, 358 F.2d 980 (C.d.
1966); Chase & Rice, Inc., 354 F.2d 318 (Ct. C. 1965); 4 WIlliston on

Contracts 8601 (3rd ed. 1961).
This intention is manifested by the words used in the contract
and by the surrounding circunstances.

Corbetta Construction Co. v. United States, 461 F.2d 1330 (Ct.d.1972);
Hayes International Corp., 79-1 BCA 13,596 (AS); Pure Water and
Ecol ogy Products, Inc., 77-2 BCA 112,718 (AS).

"[Meaning can usually be given to witings only on consideration
of all the circunstances, including the prior negotiations

bet ween the parties.”

Appeal of M chael Guth, ASBCA No. 22663, 80-2 BCA 114, 572.

As the Court of Clains said in David Nassif Associ ates V.
Uni ted States:

"[1]t is not the witing alone which attests to its own
finality and conpl eteness but the circunstances
surrounding its execution, including the negotiations
whi ch produced it."

557 F.2d 249, 256 (Ct.C . 1977).

ARGUMENT: Mod P-25 is effective because it includes the
under st andi ng of the side agreenent as comrunicated to the
Contracting Officer. Wthout the side agreenment there was
no neeting of the m nds.

Even wi thout application of the parol evidence rule, the
| anguage of total release found in the Mdd is not
di spositive, because the Contracting Oficer was nade aware of
the contractor's understandi ng, and not only said nothing to the
contrary, but signed the nodification based on that
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understanding. In doing so, he assented to the "expanded"
agreenent and bound the Governnent thereto.

In a case involving somewhat simlar circunstances, a
contractor signed a rel ease purporting to "rem se, rel ease and
forever discharge the Governnent, * * * of and from al
liabilities, obligations and clains whatsoever in |law and in
equity under or arising out of said contract.” At the tine the
contractor delivered the nodification he verbally notified the
Contracting O ficer that he had not intended to waive the
conpany's claimby executing the release. Several days |later, he
followed up in witing, advising that his failure to make the
exclusion clear was inadvertent, and that if the Governnment would
not accept the release with such a condition, it should be
considered as withdrawn. The Board held that the Governnent,
having been alerted to the nature of the rel ease, was under a
duty to nake its position known to the contractor at the tine,
and where it failed to do so, acknow edged that it viewed the
release in the sanme |ight as that viewed by the contractor

Leonard Blinderman Construction Co., (1974) ASBCA No. 18946, 74-2 BCA
f10, 811.

In our case, both verbal and witten notification were
provided to the Governnent both prior to and at the tinme of
delivery and execution. |If the Contracting Oficer was not
in agreement with the expanded terns of the agreenent, he
was under a duty to make his position known-- by telling the
contractor he did not agree, or by not signing the
Modi fi cati on.

Wth his execution of the docunent, however, the side
agreenent was effectively nmerged wwthin the terns of the
nmodi fication, and the Governnent becane obligated thereunder
tolive up to its prom ses, including the award of future
contracts.

As nerged, this agreenent formed the conplete and total
terms and conditions of the parties' substituted contract. Any
other interpretation would fly in the face of both the facts and
t he | aw

Leonard Blinderman Construction Co., (1974) ASBCA No. 18946, 74-2 BCA
110, 811.
The Governnent's failure to fulfill its Md P-25
commtnments constituted a material breach of its agreenent

with the contractor.

it is inportant to point out, that in exchange for the Governnent's
long-termcommitnment to Freedom as one of the nobilization base pl anned
producers, the loan was voluntarily agreed to, for in order for a
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guaranteed | oan to be paid back, Freedom woul d have to be naintai ned
consistent with the mandate of 10 U. S. C. 2304(a)(16).

It was only later that the conpany came to see Mbd P-25 in its
true and proper light-- that it was in fact the product of duress, bad
faith and deceit. Should the nodification for any reason be deened not
to include the side agreenent, it is clear that grounds al so exist to
affirmatively argue that it is not the sort of bilateral agreenent
ordinarily contenplated within the neaning of a "substituted contract,"”
and may not then be used by the Government to bar the conpany's clains
for things occurring prior to its execution.

See Appeals of E.L. David Construction Co., Inc., ASBCA Nos. 29225
34787, 89-3 BCA 122, 140, where the Board called the Governnent's
position both "untrue and unfair," after finding "that in our judgnent
t he Government took advantage of appellant during the negotiations
which led to Modification P00002."

In addition to the side agreenent, the Government settled the
contractor's claimby increasing the contract price by

$3, 381, 666 of the $3,481,768 clainmed, (with a resulting per unit
price of $34.01), and

by addi ng back the 114,758 cases taken under Mdd P-20, at a price
to be later determ ned and definitized by the ACO The specific
contract | anguage states that:

VWHEREAS Freedom has asserted and certified a claim
agai nst DLA in the amobunt of $3,481,768 in addition to the
original contract price of $17,197,928.40 resulting fromthe
actions on the part of DLA and

WHEREAS DLA di sputes the validity of that claim ***

NOW THEREFORE, in consideration of these prem ses and
pursuant to the authorities contained within the Contract
D sputes Act, 41 U.S.C. 601 et. seq., the parties consent
and agree to the follow ng.

* * %

1. The contract delivery schedule and quantity terns
shal | be anended as foll ows:

a) The 114,758 cases elimnated fromthe contract as a
result of prior partial term nations for default shall be
reinstated in their entirety. The 114,758 cases shall be
manuf actured and delivered in MRE VI configuration, i.e., in
accordance with DLA13H 85-R-8457, as anended, with
contractor furnished material as set forth on page 14 of
such solicitation. Price adjustnent, if any, to be
determ ned in accordance with the Changes C ause of the
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contract. Definitization shall be acconplished by the
cogni zant ACO.

4. The anmounts of consideration furnished to the
Government by Freedom. . . for nodifications P0O0018 dated
15 Novenber 1985 and P00011 dated 14 June 1985 are hereby
resci nded and the contract price is thus increased by
$200, 000. 00 to $17, 197, 828. 41.

The 505,546 case requirenent was fulfilled on Novenber 5,
1986. The conpany becane entitled to the full $17,197,828.41 for
product delivered. The ACO never paid this anmount, and the
$1, 242,544 bal ance due is still owi ng and payabl e.

On the sane date, Novenber 5, 1986, the conpany began
produci ng the 114, 758 add-on cases under the MRE-6 configuration
as required. The ACO never definitized the price adjustnent due,
so the contractor is entitled to be paid at either the original
price per case ($27.725) under which the MRE-5 cases were to be
produced or the new per case price of $34.01 established by P-25.

Application of this rate would have entitled the contractor
to the mnimum sum of $3, 181,666 for the 114, 758 add-on cases.
Profit would have total ed $477, 250, based on the 15% profit rate
set under the MRE-5 portion.

The conpany was attenpting to fulfill its contractua
obl i gati ons under the MRE-6 case requirenment when the
Governnent's failure to make paynents caused it to stop all work.
Lost profit of $477,250 owed $191, 746 for 6,916 cs delivered.

[11. Breach of Contract-- Md P00028

Mod P-28 signed by PCO on August 7, 1986. By Cctober 14,
1986, 490, 038 cases produced and accepted. Actual delivery to
cold storage on QOctober 16, 1986 under FNY0286. Progress paynent
entitlement, according to Mod P-28, was automatically set at $15
mllion. The ACO failed and refused to nake the additiona
paynment as required by the nodification, saying instead that "the
ceilings in Mod P-28 are not mandatory."

See Exhibit No. 21: Internal Meno from Freedomis CFOto its President,
dat ed Novenber 5, 1986, nenorializing tel ephone conversations with the
ACO . In this series of conversations, the conpany was first advised
on October 25/27 that the ACO woul d have to discuss rel ease of the
pendi ng progress paynent with PCO Bankoff, in connection with DPSC s
pl ans for award of MRE-7.

On Cctober 29, ACO Liebrman advi sed that he was suspending further
paynent for deliveries made, but would not and was not obligated to put
this decision in witing. He further advised that he had made no
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deci sion on rel easing the progress paynent, and cited DAR Appendi x E as
his authority for limting the Governnent's exposure.

On Novenmber 5, ACO Liebrman advi sed he woul d not make any further
progress paynents, notw thstanding the plain wording of Mod P-28, and
further advised that PCO Bankoff was in agreenent with this course of
action.

If, in fact, the ceilings were not mandatory, this should
have worked in favor of the contractor and not against it. For
on Cctober 14, 1986, only 15,508 cases were |left to be delivered
under the 505,546 MRE-5 configuration. This portion of the
contract was then 97% conplete. Notw thstanding the 95% progress
paynent clause, the ACO never paid nore than $14.6 mllion, or
84% of the MRE-5 contract price, in progress paynents.

I11. Failure to establish reasonable delivery date-- Md P0O0030

By Novenber 14, 1986, sone 6,916 MRE-6 cases had been
conpleted, bring the total of all cases delivered to 512, 462.
The Governnent's unwavering refusal to make contractual paynents
rendered continued production inpossible.

To the extent the contractor can be said to have abandoned performance,
sai d abandonnent was excusable in that the financial problens the
contractor had were created by the government. The law is clear that a
contractor has the right to stop perform ng upon a material breach of
the contract by the governnment (Brenner Metal Products Corp., ASBCA No.
25294, 82-1 BCA 115, 462). This right accrues upon the breach itself and
is not dependent on proof that the breach (in cases of failure to pay)
actual ly caused the default. (DW5, Inc., ASBCA No. 33245, 87-3 BCA
119, 960, especially where the contractor is confronted with a
"prolonged failure [by the government] to pay |arge anmpunts" of noney
due it. Northern Helex Co v U S., 17 CCF 81,069, 197 ¢.dC . 118, 125,
455 F.2d 546, 550 (1972).

By Decenber 5, 1986, the cunul ative MRE-6 cases delivered
still total ed 6, 916.

Accessory packet production continued, however, wth Governnent
i nspection and acceptance bei ng acconplished over the period from
January 20 to January 27, 1987

The contract required a four-pronged production effort: accessory
packets, cracker packets, retort pouches and final case assenbly. This
was not the first time "subassenbly" production had gone on wi t hout

simul taneous final case assenbly. Prove this.
The Contracting Oficer said nothing and took no action of any
kind until unilaterally issuing Mdification PO0030 in April,
1987.

Thi s subsequent attenpt to unilaterally inpose revised delivery
dates was inproper and therefore invalid. In failing to act
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sooner, the Contracting Oficer effectively waived the
Governnent's right to termnate for failure to deliver.

See E.L. David, supra., where the Septenber conpletion date was m ssed,
and the contractor "[nade] submittals of materials and the Governnent
took action on those subnmittals (all five were approved) * * * on 2
Novenber, 7 Novenber, 10 Novenber, 14 Novenber and 8 Decenber; * * * "
The Board said there that "in our view, the Governnent waived
appellant's failure to conplete * * * by the date specified.”

See al so, International Tel ephone & Tel eqgraph Corp. |TT Def ense
Communi cations Division v. United States, 20 CCF 83,645, 206 ¢.dC . 37,
509 F.2d 541 (C d 1975); Joseph DeVito v. United States, 13 CCF
82,319, 188 Ct.d . 979, 413 F.2d 1147 (1969); Bailey Specialized
Buildings Inc. v United States, 404 F.2d at 1154; Okl ahoma Aerotronics
Inc., ASBCA No. 25605, 27879, 28006, 87-2 BCA 119,917 at 100, 744-76;
Vista Scientific Corp., ASBCA No. 25947, 26722, 28460, 87-1 BCA
919, 603 at 99, 190-91; Conputer Products International, Inc., ASBCA Nos.
26107, 26130, 83-2 BCA 116,889 at 84, 050-51-- reasonabl eness of revised
del i very schedul e established by unilateral Md P-30, issued when the
governnment was aware of Freedomis eviction fromthe plant.

Mods P-28 and P-29 both concluded with the foll ow ng
recital:

"It is agreed that no subsequent nodification of
this agreenent shall be binding unless reduced to
witing and signed by both parties.”

Not wi t hst andi ng this express requirenent, included in the
nodi fications by the Governnent w thout input fromthe
contractor, on April 23, 1987, PCO Bankoff unilaterally
executed Mod P-30 to the contract establishing a purported
"revised delivery schedule."” This delivery schedul e was not
reasonabl e, and therefore not enforceable, as the PCO was
then aware that the conpany had been forced, as a direct
result of Governnent action and inaction, to lay off
personnel and shut down its plant.

The contractor's failure to neet the Novenber and Decenber
delivery increnents under Mdd P-29 was the fault of the
Governnent, in failing to pay progress paynents as required
by Mod P- 28.

Assum ng, however, arguendo, that the contractor was sonmehow
at fault in failing to deliver the MRE-6 cases, the Governnent
wai ved its right to term nate by doing nothing, and allow ng the
contractor to continue production of subassenbly itens past the
time specified for Novenber and Decenber deliveries.

DeVito, supra, at 990-91.

And the case law is clear that
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in a waiver after breach situation, tinme my
agai n becone essential and the Governnment may regain
the right to termnate a delinquent contractor for
default, if (1) the Governnment unilaterally issues a
notice under the contract's Default clause establishing
a reasonabl e but specific tinme for performance on pain
of default termination, or (2) the parties bilaterally
agree upon a new delivery date. DeVito, supra, at
991-92, 413 F.2d at 1154."

Bai | ey, supra.

In DeVito, the court specifically set out the procedure that
must be followed to unilaterally establish a new delivery date:

"* * * The proper way thereafter for tinme to again
beconme of the essence is for the Governnent to issue a
noti ce under the Default clause setting a reasonable
but specific time for performance on pain of default
termnation. * * * The notice nust set a new tine for
performance that is both reasonable and specific from
t he standpoint of the performance capabilities of the
contractor at the tine the notice is given. [Enphasis

suppl i ed]

peVito, supra, at 991-92, 413 F.2d at 1154; Bailey, supra, at 99, 190;
Gkl ahoma Aerotronics, supra; lInternational Tel ephone & Tel egraph,

supra, at 49-50, 509 F.2d 541 (1975).

This is a subjective test, and where the Contracting O ficer
fully knew and understood that the sumtotal of his acts and
om ssions, as well as those of the ACO, were the direct and
proxi mate causes of the contractor's inability to go forth, his
action in unilaterally establishing the new delivery date was
unr easonabl e and hi ghly i nproper.

V. Failure to Pay Progress Paynents

Freedom s "failure to perform and rmake progress” was a
direct result of the refusal of ACO Liebnman to pay progress
paynments as required by the contract.

See QV.S., Inc. (1958) ASBCA No. 3722, 58-2 BCA 2007.

This refusal began early in contractor performance and conti nued
t hroughout the termof the contract.

Li st progress paynent requests and nonpayments
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It has |long been settled that a contractor's performance
delay or failure may be excused if the contractor was rendered
financially incapable of continuing performance by the

Governnment's failure to nmake partial or progress paynents when
due.

Whi t beck, Receiver v United States, 77 Ct.C. 309, cert den 290 U. S.
671 (1933) (nonpayment for several nonths exhausted supply contractor's
funds and caused it to close plant); Argus Industries, Inc., ASBCA No.
9960, 66-2 BCA 15711 (del ay in neking progress paynents); QV.S. Inc.,
supra, ("inadequate" and "untinely" partial paynments); West Coast
Lunber, ASBCA No. 1131, 6 CCF 61,477 (1953) (failure to make progress
paynents nore than 10 days after delivery of |unber inpaired
contractor's finances).

This failure to pay justifies abandonnent of performance by a
service contractor, whether or not the nonpaynent rendered the
contractor unable to continue.

Contract Mai ntenance, ASBCA Nos. 19409, 19509, 75-1 BCA 111, 207; Valley
Contractors, ASBCA No. 9397, 1964 BCA 4071; U.S. Services Corp., ASBCA
Nos 8291, 8433, 1962 BCA 13703.

The nonpaynent need not be deliberate. It can be inadvertent or
result fromadm nistrative negl ect.

US Services Corp., supra; Valley Contractors, supra (deliberate refusal
to pay).

In neither case does the contractor assune the risk of
nonpaynent,

Consuners QG| Conpany, ASBCA No. 24172, 86-1 BCA 18, 647.

and the contractor need not show that the nonpaynent rendered it
unabl e to perform

"To require such a show ng woul d accord t he Gover nnment
a license to abdicate with inpunity its obligation to
make paynments when due to those contractors having
sufficient financial resources to continue perfornance
despi te nonpaynent."

Consuners, supra.

| f nonperformance is excusabl e when the governnent is
del i nquent in making progress paynents, as noted above, the
decision of the Contracting Oficer to termnate for default nust
be set aside.

Especially here, where the failure to pay was the actual cause of
the conpany's inability to perform

VWhere the Government contracted to provide 95% of all incurred costs,
it was clear that progress payments were actually to be the basis for
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financing the contract. See R H J. Corp., ASBCA No. 9922, 66-1 BCA
5361, in this connection.

Freedom s obligation under the contract was to manufacture
(or assenble) and deliver 620,304 MRE cases as ordered. The
fundanmental obligation of the government was to accept and pay in
accordance with the contract.

UCC Sec 2-301.

The Governnent fulfilled its obligation to accept product, but
failed in its obligation to pay.

V. Nonperformance Excusabl e Based on Entire Record
A. Failure to Pay Progress Paynents

The paynents cl ause of the instant contract required paynent
of incurred costs upon the subm ssion of proper invoices.

Paynent s cl ause

Since it did not specify the time within which paynent was to be
made, the tinme of paynment becanme "a reasonable tine" after

subm ssion of progress paynent requests. A reasonable tine to
make payment under a properly prepared progress paynent request
was 5 to 10 days.

"A question arises on the proper treatnent of contracts awarded between
July 10, 1984, and when the necessary FAR revisions are published.

"The current DoD policy is to nmake progress paynents in an expeditious
manner, nornmally within 5 to 10 days after receipt of a properly
prepared request." DoD Policy statenent dated August 14, 1984, signed
by M. R D. Delauer.

Accordingly, the ACO had a duty to nmake progress paynent
di sbursenents within 15 days of receipt. He failed in
fulfillment of this duty.

Bot h Freedom and the Governnent recognized fromthe outset,
during pre-award procedures and eval uati on of Freedonis
cost/price proposal, that the Conpany's cash flow requirenents
necessitated tinmely receipt of progress paynents to support
contract performance.

These agreenents were reached during contract negotiations
by and between Freedom and the Governnment (PCO Barkewi tz), where
t he Governnent insisted on a reduction of Freedom s per unit
price from$34.81 to $27.725. Freedom strongly protested any
reducti on bel ow $29. 90 per case, but relented in reliance on the
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Governnent's offer to include in the contract its agreenent to
pay, as progress paynents, 95% of all costs incurred.

See Exhibit No. 22: Cause L-4 of Solicitation DLA13H- 84-R- 8257, page
66 of 96, providing a maxi mum progress paynent ceiling rate of "50% of
the total itemdollar value."

Exhi bit No. 23: Letter from Freedomto PCO Barkewi tz, dated Novenber
2, 1984.

Freedom s protest was registered in its Novenber 2 to PCO Barkew tz
pointing out that "further price reductions bel ow $29. 90 woul d appear
to be inprudent and could result in extrene prejudice in the successfu
performance of the project. W alert DPSC to the potential dangers
which might result froma less than 'fair and reasonable' price."

The exact costs to be so treated for progress paynent
pur poses were specifically set forth in a contract docunent
entitled "Menorandum of Understanding,” and this agreenent was

the sole basis for arriving at the final unit price of $27.725."

See Exhibit 24: Menorandum of Understanding, dated 6 Novenber 1984.

After contract award, Freedom began engagi ng contractors to
make repairs to its newly |leased plant facility as planned and
contenplated by its projected plan of work.

This work was necessary, and noney for making the repairs had
been, as shown above, included in total contract costs.

Wil e the subject costs were admttedly accorded speci al
treatment, negotiating and definitizing themwas the special

provi nce of the PCO

Thi s di spute shoul d never have taken place. Defense Acquisition

Regul ation (DAR) 1-406 requires in essential part, that "Wen a
contract is assigned for admnistration, . . . if special instructions
pertaining to admnistration . . . are to apply, they should be
contained in a letter acconpanying the contract when it is assigned for
adm nistration." Further, the regulation provides that "Each contract
assigned by a purchasing office to a contract adm ni stration conponent
for adm nistration shall contain or be acconpanied by all procuring
agency instructions or directives which are incorporated in such
contract by reference. This will not be necessary if a copy has been
previously furnished . . . ." The ACO should have been thoroughly

advi sed regarding the treatnment of special cost items, so that the type
of mi sadm nistration that occurred woul d have been avoi ded

Agreenent on the costs under the Meno of Understandi ng was both
permtted and reconmended by the DAR, which specifically

aut hori zed contracting officers to enter into advance agreenents
whi ch woul d make ot herw se unal |l owabl e costs al |l owabl e.
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DAR Sec 15-107. See also, General Dynamics Corp. v. United States, 202
Ct.d. 347 (1973); and Electric Boat Division, ASBCA No. 21737, 83-2
BCA Par. 16, 907.

It is always desirable that advance agreenment be sought with the
governnent as to the treatnment of special or unusual costs (CGeneral
Dynamics Corp., supra; Rockwell Int'l Corp., ASBCA No. 20304, 76-2 BCA
12, 131), and consonant with the hol ding of Philco-Ford Corp., ASBCA
No. 14251, 70-2 BCA 18499, PCO Barkewi tz properly made sure this
agreenent was both negotiated before the incurrence of the covered
costs and incorporated into the instant contract.

ACO Li ebman was charged with adm nistering the contract, not
renegotiating it.

| nstead of managi ng the contract he was assigned, he chose
instead to argue that the PCO erred in agreeing to it.

Li ebman was made aware of the contract, its special cost provisions,
and the nutual understanding of both DLA (i.e., the PCO and DLA | egal
counsel) and the contractor prior to the conpany's commenci ng
per f or mance.

In a nmeeting on Decenber 14, 1985, after the contractor had
comenced performance, the ACO was agai n advi sed of the parties’
i ntentions, understandi ngs and expectations under the contract.
He purposely, intentionally and maliciously refused to honor the
contract agreenent as negotiated and awar ded.

Exhi bit No. 25: Decenber 18, 1984 Report of Travel and Post-Award
Conference, prepared by DLA Procurenent Agent Keith Ford. At this
conference, held at the contractor's plant on 14 Decenber 1984, the
subj ect of progress paynents was discussed. Notwithstanding the advice
of the PCO that the specially treated itens were intended to be payabl e
under the progress payment provision, and notw t hstanding the advice of
DLA counsel who was al so present in the neeting, the ACO nade it clear
that he-- and not DLA-- would determ ne whether or not the costs would
be pai d under progress paynment requests. He repeatedly ignored DLA
advi ce, suggestions, and recomendations and reclassified the specially
treated costs to be regularly treated costs, resulting in financial
catastrophe to the conpany.

M H Row es, Chief of Operational Rations at DLA pointed out
t hat :

"DCAA did not take exception to these costs being
handl ed as a one tinme cost rather than a depreciable
elenment. In view of the above and the contracting
officer's know edge of the industry, it was decided to
pay for these elenments as 100% cost rather than insist

upon depreciation."

Exhibit No. 26: telex fromMH Row es, Chief, Operational Rations to
Marvi n Li ebman, dated 5 Jun 1985.
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In failing to pay, the ACO breached the contract,

A breach occurs upon the nonperformance of any duty under a contract
when due. RESTATEMENT ( SECOND) OF CONTRACTS Sec 235, comment b

attenpted to justify his actions by:

a.

de facto recl assifying equi pment costs fromtheir
negoti ated classification as direct, to capital itens

all egedly requiring a DAR deviation to be paid;

Exhi bit No. 27: Meno from ACO Liebman to DLA dated 18 Jul 1985. He was
fully awmare of the contractor's predi canent, and of the full inpact of
his actions in requesting the deviation. He acknow edged that w thout
it, "there could be a failure of the contractor to obtain the required
equi prent and, consequently, an inability on his part to successfully
performthe contract."

Not wi t hst andi ng repeated directives from DPSC that the costs were
properly payabl e, having been paid to other contractors within the
context of the nmobilization industry, ACO Liebman refused to conply,
even though he knew he had no prior experience with contracts of this
sort.

It is interesting to note that sone 6 nonths later, the nonies
wer e subsequently paid wi thout the requested deviation-- as part of the
negoti ated settlement under Mod P-25. There was no change in the
contractor's position over the period of nonpayment to suddenly nake a
necessary devi ati on unnecessary. So, the deviation request should be
seen for what it was-- a ruse, used to justify the ACO s conti nuing
nonpaynment of noni es needed by the contractor over the period of time
t he request was under review.

chal I engi ng Freedonm s financial capability because of
its reduction in outside contract financing;

When Freedom reduced its best and final offer in exchange for the

i ncreased progress paynent rate, the Governnent was advised that its
agreenent to the reduction was based solely on the elimnation of
interest costs for loans fromDollar Dry Dock which it could now

di spense with because of the increased progress paynments. This was
agai n di scussed at the Decenber 14, 1985 post-award conference. (See
Exhibit No. 25, at fn. 72).

chal l enging the propriety of paying the costs he
objected to on the ground that the costs were

i nproperly categorized by the PCG

VWhere a conpany is in serious financial trouble because of the
nonpaynment of progress paynents, and where the reason for nonpaynent is

nore a matter of administrative wangling than production-rel ated
behavi or of the contractor, case |aw suggests that the Contracting
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O ficer should have paid the nobney to keep the contractor functioning
whil e he resolved the PCO ACO di spute at the agency | evel

In Virginia Electronics Conpany, Inc.,ASBCA 18778, 77-1 BCA
112, 393. See al so, Brooklyn & Queens Screen Mg. Co. v. United States,
97 Ct.d . 532 (1942); West Coast Lunber Corp., supra; Mfflinburg Body
Works, Inc., ASBCA 723 (1951); Pilcher, Livingston and Wallace, Inc.,
ASBCA 13391, 70-1 BCA 8331. the Board held that the Governnent's
refusal to nake progress paynents to which a contractor was entitled on
the ground that the paynent request was not in precise, proper formwas
unreasonabl e and arbitrary, especially where the Government knew the
tight financial position of the contractor and should have known that
the contractor probably needed the progress paynents to pay its
suppliers and get on wth performnce

challenging the reliability of Freedom s accounting
systemfor billing the costs to the governnment under

t hose cat egori es.

The company's accounting systemwas reviewed prior to award and found
satisfactory. After the contract was assigned for |ocal area
managenent and adm ni stration, ACO Liebrman and the |ocal area
accounting staff had problenms with it. The accounting system enpl oyed
was not inequitable, in that it did not cause the Governnent to bear a
di sproportionate share of the costs. |In fact, it only attenpted, by
al l ocating the "special costs" to the manufacturing overhead category,
to make the accounting systemtruly reflective of the contract
agreenent and thereby prevent problens with progress paynent

di sbursenent |ater on. W were obviously not successful. Absent a
finding that the Governnent was being inequitably charged, the
conpany's accounting system should never have been chal |l enged. (See
Litton Systenms, Inc., ASBCA No. 10395, 66-1 BCA 15599; Itek Corp., NASA
BCA No. 27, 1963 BCA 13967).

requesting a DAR deviation to permt paynent of costs
he had al ready been repeatedly advi sed were proper for
progress paynent purposes.

By March of 1985, Freedom had incurred and was literally
financing on its own some $1, 724,000 of debt. Under the

contract,

Freedom s 5% total cash contribution requirenent was

only $748, 507.

See Exhibit 28: Letter from Noel V. Siegert of Dollar Dry Dock
Commercial to Thomas Barkew tz, Contracting O ficer, DPSC, dated August
10, 1984. Prior to execution of the Menorandum of Understandi ng (see
fn 58), Freedom had arranged contract financing fromits equity

st ockhol der, Dol lar Dry Dock Conmercial Bank of New York, NY, in the
amount of $7.2 million. It was understood by all parties that this
financi ng was based on Freedonis securing a contract at the $34.81 per
case price, where the proposed progress paynent rate totalled only 50%

In agreeing to pick up 95% of all incurred cost, including the cost of
the capital expense itens set forth in the Menorandum of Under st andi ng
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the Government effectively reduced the conpany's working capital
requi renents from50%to 5% and rendered the need for the full $7.2
mllion line of credit unnecessary.

The Decenber 7, 1984 progress paynment was rejected on the
basis there were:

"...unbooked accruals for indirect expenses not necessarily
related to progress of the contract.™

and because:

"The contractor has not started production and therefore
does not qualify for progress paynents. W cannot perform
any progress paynent audit until such tinme as the contractor
starts production and qualifies for progress paynents."

Rej ection of this paynent for the reasons expressed was
arbitrary, capricious and unreasonabl e since the ACO knew t hat
t he Menorandum of Understanding nade it clear that the very
pre-production cost accruals in question were to receive speci al

treatment for progress payment purposes.

The first nonies Freedomreceived fromthe Government was
paid in May 1985 -- some six nonths after the contract was

awar ded.

By the time the $1.7 mllion was received, Freedom s total
costs incurred through that date anounted to $2.44 mllion.
Governnment was still in breach.

ACO sai d progress paynents payable at his sole discretion
See Exhibit 29: letter dated 15 July, 1985 from M. Marvin Liebman.

Confrontational nature of the relationship.

See Exhibit No. 30: Letter to Freedom from Randol ph Gross of Bankers
Leasi ng Association, Inc., dated August 16, 1985. In this letter M.
Gross pointed out that based upon his having been | ed to believe that
progress paynents for incurred costs could be challenged, w thheld or
even rejected by the government, "a very real concern exists as to the
"asset value' of the nmonies due . . . and hence, (his) confort with
the val ue of (the receivable)."

Production i npact can be assessed in ternms of dimnished
ability to make progress as projected. $7 mllion originally

proj ected as being necessary to support a July 1985 delivery.
a) repair the building;

b) purchase / |ease necessary equi pnent and machi nery;

Page # 28



Freedom N.Y., Inc. ASBCA # 43965 & 35671 TRIAL Case
Points

c) await delivery of the machinery and equi prent and install sane when
received;

d) hire and train personnel

e) purchase and install a conmputerized systemfor accounting, quality
control, security and buil ding mai ntenance purposes.

Freedom was unabl e, because of the governnent's failure and
refusal to pay progress paynents, to reach the $7.2 mllion
figure at the time projected. Put differently, it was unable,
because of |ack of necessary and agreed-upon Gover nnent
financing, to conplete the above itens by the tine originally

proj ect ed.

The company was forced to use inefficient |abor intensive manufacturing
and assenbly equi pment. Purchase orders for thirteen Doboy Mddel CBS-B
Conti nuous Band and Seal ers, one Koch Miltivac Roll stock Package
Machi ne Model R5100 MC, and one Koch Mbdel R5100 TF Rol | st ock Vacuum
Packagi ng Machine had to be cancel ed because the sellers and | essors
refused to honor purchase orders or provide financing when they were
made aware that progress paynents #1, #2, and #3 had been suspended

By July 1985, Freedom had been able to incur costs of only
$4,054,366. This $3.1 million disparity between projected and
actual costs incurred represents work Freedom was unable to
perform because of the governnent's refusal to pay according to
the contract, and reflects the anount of disruption in work
sequence that added additional tinme to the delay the conpany was

t hen experi enci ng.

The ACO s repeated refusal to make full and pronpt progress
paynents caused Freedomto nmake major alterations in its
adm ni stration and performance of the contract in a manner
totally inconsistent with the original understandi ng of the
parties. It also added $2,426,826 in costs to Freedom s
per f or mance.

B. Failure to Cooperate

The Governnent failed in its duty to cooperate with the
contractor during performance of the contract.

Implied warranty not to hinder performance and inplied warranty of
cooperation exist in every government contract. Florida East Coast
Railway Co. v United States, 29 Cont. Cas. Fed. (CCH) 81,927 (1981)
See al so, Space Dynamics Corp., 71-1 BCA 8853 (1971).

The Governnent was well aware the conpany's cash fl ow
proj ections were based upon renovation of the production facility
and recei pt of progress paynents prior to comencenent of actual
producti on. ACO, failed and refused to cooperate with the
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conpany in its efforts to performthe contract by refusing to pay
any nonies for 6 full nonths.

In a letter dated 15 Feb 85, the ACO nmade paynent of any
progress paynent noni es contingent upon Freedoml s acquiring
additional outside financing in the sumof $3.8 mllion and a
novation of its contract.? This borrowi ng was far in excess of
t he anount that would ot herwi se have been necessary had the ACO
made tinely progress paynents at 95% of incurred costs.

In addition, the Government inproperly offset nonies through
t he wongful w thhol ding of progress paynents. Under the
Assi gnnent of Cl ains Act of 1940, paynents actually made to the
assi gnee may not be recovered by the Governnent on the basis of
any liability of the assignor to the Governnent.?

Additionally, in or around July 1985, after paying three
progress paynents out of a total of seven submtted, ACO Li ebman
agai n stopped paying. The stated reason for his action was
deficiencies in the contractor's accounting system but this was
merely a ruse to permt the governnment to investigate a report
that the contractor was defraudi ng the Governnent of noney.3
The ensui ng 3-nonth "suspension"” of paynments caused the conpany
consi derabl e increase in cost of performance. The case lawis
clear that any suspension of progress paynents for all eged
inproprieties of this magnitude should have occurred only after a
proper investigation and proof of irregularity.*

Further, unfulfilled prom ses of guaranteed | oan financing
made by the Governnent were relied upon by the conpany to its
detrinment. The Governnent prom sed the conpany a guarant eed
| oan, but refused to follow through because it never intended to
honor its commtnent. The conpany was unable to continue its
performance, and the contract was subsequently defaulted. This
was not a pre-bid commtnent, but was part of an agreenent nmade
in settlenment of a pending contractor claim The Governnent's

1

2 Geat Anerican Ins. Co. v. United States, 19 CCF 82864, 203 Ct.C . 592, 492
F.2d 821 (1974); Central National Bank of Richnmond, VA v. United States, 4 CCF
61048, 117 Ct.C . 389, 91 F.Supp. 738 (1949).

3 See Exhibit No. 32: Menorandum from Vito Soranno, Branch Manager of the New
York Office of Defense Contract Audit Agency, to the Regional Director, dated August
2, 1985. The allegations advanced were subsequently determ ned to be basel ess.

4 This type action nearly rises to the level of an unconstitutional deprivation
of property wi thout due process of law. |In the 1954 case of Edgerton ta Edgerton
Flying Service v. United States, 127 Ct.d . 515, 117 F. Supp. 193 (1954), a
contractor was held entitled to recover where the evidence showed that the

suspensi on on the ground that the contractor's airplanes were not airworthy was a
ruse to pernmit the Governnent to investigate a report that he had defrauded the
Governnent of a sum of nmoney. Under the contract, the Veteran's Admi nistration had
no right to close down the contractor's school on a nere accusation of
irregularities w thout proof of proper investigation.
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failure to deliver the guaranteed | oan is both a breach of
contract and anot her cause of excusable del ay.®

Failure to cooperate can be clearly seen throughout the
ACOs admnistration of the contract, evidenced in one graphic
exanpl e by his decision to suspend progress paynents because of
an alleged inpropriety in the contractor's accounting system -
rather than attenpt to work with the conpany to cure what was
clearly a surnountabl e problem

C. Interference with Contractor Perfornmance

The Governnent has an inplied obligation not to hinder,
interfere with, or delay the contractor's performance.® As the
factual recitation above clearly points out, ACO Liebman
repeatedly and consistently breached this obligation.

7

Not only did the ACO refuse to pay, he also advised critica
suppliers that he intended not to pay, and on at |east one
occasion, he actually "instructed [the conpany's financi al
backers] not to advance any nonies (to Freedom)."® This was an
arbitrary and capricious action which resulted in | oss of needed
equi pnent, supplies and trade creditworthiness.® The result was
that |l ess efficient and nore | abor intensive assenbly equi pnent
had to be manufactured and/ or obtained and nodified from ot her
sources. This added 95 additional enployees to the payroll for
an estimated increase of $15,238 per week or a total estinmated
$548, 057 increase in direct |abor costs.

5 VWile the case | aw suggests that a contractor will not be excused for failure
of an expected |l oan to cone through where there is no evidence of a pre-bid

comm tnent (Security Signals, Inc., ASBCA 4634, 58-2 BCA 2045), the case presented
here is different in that the commtnent was made in settlenent of clains charging
the Government with responsibility for creating the financial difficulty.

6 Argus Industries, Inc. (1966) ASBCA No. 9960, 66-2 BCA 75711.

7 In a case surprisingly simlar to ours, the Armed Services Board of Contract
Appeal s held that a contractor's default was excused and a default term nation was
ordered converted to one for conveni ence of the governnent because throughout
performance the Contract Managenent District unreasonably interfered with
performance of the contract by requiring of the contractor things that had al ready
been wai ved by the procuring agency. The contractor's financial position grew worse
because the government failed to make some progress paynents and del ayed i n nmaking
ot hers. Know edge by subcontractors and suppliers that the contractor was failing to
receive approval s and progress payments caused themto refuse deliveries and the
contractor becane insolvent and had to cease operations. Argus |ndustries, supra.

8 See Exhibit 33: Letter from Performance Financial Services, Inc. to Freedom
dat ed June 17, 1985.
9 By way of illustration, the conpany's production plan called for acquisition

and use of certain state-of-the-art nmachinery, to wit: a Doboy Mdydel CBS-B

Conti nuous Band Seal ers with accessories, a Koch Miltivac Rollstock Package Machi ne
Mbdel R5100MC (Accessory Room), and a Koch Miltivac Rollstock Vacuum Packagi ng
Machi ne with accessories Mbdel R5100TF. These were all high cost and long | ead-tinme
itens. After the ACO refused to confirm his paynent of 95% of the costs to be
incurred, the supplier refused to honor Freedom s purchase orders.
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In a separate incident, in January 1986, the Governnent
directed Freedomis CFM suppliers to divert subcontract itens
produced for the 114,758 case delivery period of Decenmber 1985
and January 1986 to other CGovernnent prinme contractors. Thi s
action was taken w thout any provision being made for current
producti on needed by Freedom for the uncancelled portion of its
contract. Production |lead tine required by the subcontractors
caused an additional six week delay and costs of $899, 285.

D. Late Deliveries of GFM

Late deliveries of GFM were repeated under the Contract, and
continued through the period of Cctober-Novenber, 1986. They
caused changes in production scheduling and sequences, with
resulting loss of efficiency by rescheduling of work production
down-tine. Late deliveries of GFMultimately led to a situation
where GFMitemin inventory had to be substituted for those that
were not on hand, causing unpl anned engi neering of production
changes, slowed production and increase in overhead costs.

E. Failure to Act in Reasonable Tine

The progress paynent issue was forwarded by the ACOto the
Def ense Logi stics Agency on 18 Jul 1985 for resolution. In his
conveyi ng communi cation, he requested that "a one-tine deviation
to [sic] DAR 7-104-35(b) be approved * * * [to] permt certain
of fice equi pnent, quality control equi prment and supplies and
aut omat ed bui | di ng nmanagenent and control systens in the
approxi mat e anount of $311,838 to be treated as direct costs for
progress paynent purposes."?°

In the sane letter, he accurately pointed out that "[i]f a
deviation is not granted, the result could be a failure of the
contractor to obtain the required equi pment and, consequently, an
inability on his part to successfully performthe contract."

Two points nust be nmade. First, the ACO del ayed
unreasonably in requesting a deviation if he thought one was
necessary for paynent of the costs the conpany was then, and had
for the past 7 nonths been, incurring.

Second, the Governnment had a duty to resolve the problemin
a reasonable tine. Submitted in July, 1985, paynent was not
made for one full year-- in June, 1986, after the signing of Md
P-25. This was not a reasonable tinme for problemresolution.

. Ref erence Exhibit 27, at fn 75.
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F. Defective Specifications

Finally, specifications susceptible to nore than one
interpretation caused delay in production and required the
conpany to accelerate internal efforts in attenpting to conply
with delivery schedul es.

By way of exanple, Arny Veterinary |Inspection (AVI)
personnel assigned to Freedonm s facility refused to inspect
product when offered, claimng that they could not inspect unless
and until a palletized | oad of MRE cases had been capped and
st rapped. Because the unit | oad strappi ng had been (inproperly,
as it later turned out) determ ned unacceptabl e by Governnent
| aboratory personnel, Freedom could not use the strapping it had
i n-house. Interpreting the specification to identify a single
case of MRE rations as an end-item for acceptance inspection,
Freedom conti nued to produce and offer the said |ots to AVI.
Interpreting the specification refer to a capped and strapped &
pall etized | oad as the contract end-item the governnent
i nspectors refused to inspect.

Utimately, the strapping was determi ned to have been
i nproperly decl ared defective, and the contract end-item was
defined to be the single case of MRE rations. The cost to
Freedom was six weeks | ost production and | earning curve
i nefficiencies, and $555, 478.

In addition, the Medical Hold problemgrow ng out of the
St ar Foods production operation caused consi derabl e di sruption of
work. The contractor was required to visually inspect for
m cro- holes, which by their very definition were not susceptible
to identification by the naked eye. Al so inposed was a
requi renent to perform zygl o-dye testing, which caused
consi derabl e | oss of efficiency, rescheduling of work and
perform ng testing out-of-sequence. It was inpossible to
segregate the costs associated with the inpact of this change,
but the conpany's | oss was a direct and necessary result of the
ordered change. !

On the basis of the entire record (i.e., the history of
Gover nnent performance under the contract), a finding of no
excuse for contractor nonperformance woul d be incredible. Wen
production reports are juxtaposed to pronpt distribution progress
paynents, it is easy to see that high-1level production output
consistently resulted when the contractor was paid in accordance
with contract terns.

1 The Governnent contractually assumed risk of having to pay these costs when it
ordered change. (See Electronic & Mssile Facilities, Inc. v. United States, 14 CCF
83,109, 189 Ct.d . 237, 416 F.2d 1345 (1969).
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VI. Abuse of Discretion, Bad Faith and Di scrimnatory Treat nment

Even if a contractor is in technical default, the decision
to termnate nust fall within the discretion of the contracting
agency, and that discretion nust not be abused. *?

The entire record of performance under MRE-5 (see 8V,
above), evidences a designedly oppressive course of conduct on
the part of Governnent representatives. W do not repeat the
factual allegations here. Conduct of this sort has previously
been held by the Courts to constitute the requisite abuse of
di scretion.

Addi tionally, when a default termnation is taken solely to
rid the Governnent of having to deal with the term nated
contractor, it is a clear abuse of discretion.?®

The Governnent's decision to term nate was nmade solely to
rid the Governnent of having to deal with the contractor. It was
made despite witten guarantee fromthe conpany's | ender that
Freedom woul d be provided with a $6 mllion line of credit in
future procurenents-- and that its existing debt would not inpact
MRE-7 once awarded. G ven the rationale for award of all planned
producer contracts, the history of contractor perfornmance, and
the Governnent's role in the contractor's shortcomngs, this
deci sion constituted a gross abuse of discretion.'* And where
abuse of discretion is shown, the decision of the Contracting
O ficer nust be reversed.

The Contracting Oficer's decision, whether made by him
alone or in concert with higher authorities, continued a
consci ous course of discrimnatory conduct ained at keeping the
conpany out of the program and it began with the contractor's
initial attenpt to enter the MRE program

Freedom submtted its first price proposal as part of the
MRE- 1 reprocurenent, in 1980. There were only two conpanies in
the program at the tinme-- Southern Packagi ng and Storage Conpany,
Inc. (Sopaco) of Mullins, South Carolina; and Ri ght Away Foods
Corporation (Rafco) of MAI|len, Texas. Freedomwas told by PCO
M chael Cunninghamthat if it wwthdraw its proposal fromthe
reprocurenent effort, it would be allowed to participate in
VRE- 2.

12 Darwi n Construction Co., Inc. v. United States, 811 F.2d 593 (Fed.Cir. 1987)
rev' g & remandi ng ASBCA No. 29340 on ntn for reconsid., 86-2 BCA 18, 959.

13 Darwi n Construction, supra, at 596.

14 See Darwi n Construction, supra.

15 Qual ity Environment Systens, Inc., ASBCA No. 22187, 87-3 BCA 120, 060, at
101, 569.
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Freedom was not allowed to participate in MRE-2. Contracts
were awarded by letter contract to the two existing suppliers.
Freedom was sinply advised that the MRE program had been pl aced
under I ndustrial Preparedness Planning, and that only those
conpanies with IPP plans on file were eligible for contract
award. ** Freedomwas told it would have to neet the requirenents
of the programin order to participate in MRE-3. As evidence of
the Governnent's discrimnatory conduct, Rafco and Sopaco,
however, had no such plans on file.

Freedom undert ook to conply and prepared prine contractor
| PP pl an under | PP 1519,'" and submtted said plans to the
Gover nnent .

Freedom was then told by Governnent officials that it would
have to do subcontractor planning to show sources and supplier
commtnments for raw material itens. While Freedom was conplying
with this latest requirenent, the Governnent arbitrarily and
discrimnatorily awarded the MRE-3 contracts to Rafco and Sopaco.
Agai n, neither Rafco nor Sopaco had been required to do simlar
subcontractor planning.

Freedom t hen protested the award of MRE-3, and sought
Congr essi onal assistance in halting this discrimnatory
treatnent. As a result, the Governnent subsequently offered
Freedom an opportunity to manufacture a quantity of retort
pouches under MRE-3 in order that it mght first be
"test-qualified" as a manufacturer under the Wal sh-Heal ey Act. 8

MRE- 4 was announced, and with all inposed qualifications
havi ng been net, Freedom submitted its pricing proposal. Once
again, the Governnment arbitrarily and discrimnatorily failed and
refused to negotiate with Freedom and contracts were awarded to
Raf co and Sopaco.

Freedom t hen sued the Government in the Federal D strict
Court. As part of the resulting case settlenent, the Ofice of
the Secretary of Defense issued a Determ nation & Findings
ordering that all three existing planned producers be negoti at ed
wi th and awarded contracts with price differentials included.?®

16 To ensure that the industrial preparedness nobilization base remains intact
and available in the event of troop nobilization or national energency, DPSC is
required to give to the existing I PP producers an opportunity to offer on a
solicitation to produce the MRE ration during peacetine.

o To be an | PP program producer, Freedomwas required to estimate within the
context of a full-scale production plan the total quantities of MREs it could
produce within 90 days if a national energency arose. The plan had to denobnstrate
equi pment acqui sition, man-power | oads and build-up, |earning curve and overall
production efficiency. Based on its per case per nonth war-time estimte, Freedom
was declared eligible to offer on a specific quantity of MRE peacetine production.
18 Title 41, United States Code, 8835-45, and Title 5, United States Code, 8§616.
This was an express requirenent of the Solicitation and every resulting contract
awar d.

19 Al prior Determination & Findings required only that "at |east two" suppliers
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MRE-5 was awarded in accordance with the new D&, but even
whil e the contract was being perfornmed, steps were already being
taken internally to renove Freedom fromthe program

Specifically, the Governnent, in furtherance of its bad
faith design to keep Freedom out of the program advised in the
D& to MRE-62° that a fourth supplier, C npac, Inc. of
G ncinnati, Chio, would be allowed to participate in the upcom ng
procur enent . 2! Ci npac was not a manufacturer under the terns
and nmeani ng of the Wal sh-Heal ey Act, and therefore not eligible
for award under the express terns of the Solicitation itself.?

be awar ded peacetinme contracts.

20 See Exhibit No. 34: Solicitation DLA13H 85-R-8457, at pages 137-38 of 158.
The Solicitation to MRE-6 was identical to that of MRE-5 in laying out the duties of
the PCOin evaluating offers. The solicitations both provided in clear terns:

Section M- Evaluation of Ofers

B. Award Evaluation WII| Be Perfornmed As Fol | ows:

1. The Procuring Contracting Oficer (PCO wll determine if an offeror has
qualified as a planned offeror has qualified as a planned producer with
respect to this solicitation . . . This determnation wll be based on the
Governnent's verification and approval of the signed DD Form 1519 and the
reconmendati on of the Armed Services Production Planning Oficer's (ASPPO
Industrial Preparedness Planning (I PP) Survey. An offeror's participation in
the I PP program nust nmeet or exceed the mnimumlevel of allocated MRE
assenbly capacity at Mr90 as set forth in Table "A" bel ow

* % %

D. M+90 Assenbly Capacity is defined as verified production capacity froma
cold base within a 61 to 90 day tine frame follow ng notification of
an award under nobilization procedures.

* * *
Table A

Maxi mum award quantities correspond to allocated Mr90 nonthly capacity
level s as foll ows:

Mont hly Al |l ocat ed Maxi mum % of
| PP Quantity at Mt90 Share Quantity Requirenent
1,800,000 - Unlimted 1, 879, 401 45%
1, 200, 000 - 1,799, 000 1,461, 756 35%
600, 000 - 1, 199, 000 835, 000 20%
2 The D&F provided in part that "[a]cconpdations will be nmade to all ow any new

firmwho has an approved, negotiated | PP agreenent to offer on this solicitation. In
addition to those who have witten plans on file, CINPAC Inc, of Cincinnati, Chio
has expressed interest in MRE assenble and their I PP capability is currently being
eval uated."” DLA/DPSC Justification for Oher Than Full and Open Conpetition, dated
20 Jun 1985.

22 The process was wel | -defined (see fn 106). First, the PCO was required to
determ ne Cinpac qualified as an | PP program producer. Second, Ci npac had to qualify
as a planned producer with respect to the particular solicitation.

Third, the solicitation required that C npac neet or exceed the mninmmlevel
capacity at M+90 days, neaning that between days 61 and 90, Cinpac nust be capabl e
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MRE- 6 was subsequently awarded to Rafco, Sopaco and G npac- -
whil e Freedomwas still struggling under the strain of unpaid
progress paynents. At DLA's request, the United States
Departnent of Labor reviewed the actions of the PCO in connection
with the qualifications of G npac and found "that C npac, |nc.
did not qualify for award under Public Contracts Act and 41 CFR
50-201.101(a)(1)."=

"[A] decision may constitute an abuse of discretion if found
to be arbitrary and capricious, and one of four factors that
shoul d be used in determning if a Governnent decision is
arbitrary and capricious is a 'proven violation of an applicable
statute or regulation'."? 1In its desperate bid to keep Freedom
out of future procurenents, the Contracting Oficer made the
award to Cnpac in violation of Wal sh-Heal ey, the interests of
t he Governnent under nobilization planning, and the very
requi renents Freedom had been rigorously conpelled to conply with
over the period of the first three procurenents.

CONCLUSI ON AND SUMVARY

Mod P-25 as expanded by the nerged side agreenent is valid
and enforceable as a substituted contract. It was breached by
failure of the Governnment to award a contract to the conpany

of produci ng 600,000 cases. Cinpac certified it could do this.

Fourth, the PCO was required to nake a determination that C npac qualified as an | PP
producer, neaning he was required to verify the information in C npac's DD Form
15109.

Finally, the PCO was allowed to use the recommendation of the ASPPO survey in neking
hi s deci si on.

The PCO used a pre-award survey in nmaking this critical decision. (See pp. 15 and 16
of Report and Recommendation of the Contracting Officer.) No ASPPO survey was used,;
no verification of Cnpac's DD Form 1519 ever took place. Pre-award surveys are
designed only to ascertain standards of responsibility, and therefore focus on such
concerns as adequacy of financial resources, performance records, business ethics,
and accounting systens. (FAR 9.104-1, 9-106) A contractor could have all those
itens in place, and be responsible, and still not qualify as an | PP producer. This
is not the IPP survey that was required by the solicitation.

Perhaps nmore inportantly, the threshold requirenent for being an | PP planned
producer was that the conpany be a manufacturer under the terns of Wl sh-Heal ey.

Ci npac was not a manufacturer-- it had no manufacturing facilities of its own. As
Rafco conplained in its Protest filed with the General Accounting Ofice, "C npac
had no suitable production capacity to allowit to participate. . . . In addition,
Cinpac will be unable to acquire the necessary production capacity in the event of a
national energency. This is due in part to the finite nunber of conpanies with
capacity to produce the required retort pouches, nost of whomare already comitted
to the other participants in the |PP program * * * [So that], in making this award
to CINPAC, the DLA has ignored the evaluation criteria . . . ."

2 Exhibit 35: Letter from Herbert Cohen, Deputy Adm nistrator, U S. Departnent
of Labor, to Vera E. Zappile, Assoc. Dir. of Snall Business, DLA.

24 , ASBCA No. 36764, citing United States Fidelity & Guaranty
Co. v. United States, 230 Ct.C . 355, 368, 676 F.2d 622,630 (1982).
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under MRE-7. |Its breach entitled the contractor to cease
production and the subsequent term nation for default was
therefore wongful, as it was the Governnent that was at fault--
not the contractor.

The Governnent's continuing refusal to pay progress paynents
as required by the terns of Mod P-28 |ikew se constituted breach
of the parties' agreenent, rendering the subsequent term nation
for default wongful for the sanme reasons stated above.

Both Mods P-28 and P-29 are limted in scope and application
i nsof ar as | anguage of release is concerned, and in any event,
t he breach of Mod P-25 occurs subsequent to the signing of Md
P-29, so that the conpany's entitlenent is not affected by the
| anguage of either |ater Mbd.

The Governnent's course of conduct during the period of the
contract term evidenced a clear design to renove the contractor
fromthe MRE program This renders the Contracting Oficer's
decision to termnate arbitrary and capricious, and suggestive of
bad faith, allow ng the Breach of Mbd P-25 to be redressed by
breach of contract damages, outside the terns of the Term nation
for Conveni ence C ause.

The Governnent's course of conduct during the period of the
contract termconstituted a designedly oppressive performnce
environment for the contractor, giving rise to bad faith, and
all ow ng the Governnent's various breaches to be redressed
outside the ternms of the Term nation for Conveni ence C ause.

Finally, the PCO in overseeing the ACO s m snanagenent of
the contract (and in subsequently term nating the contract) was
gui ded by his superiors, who forced the PCO to renege on the
agreenents of Mod P-25 after he know ngly and wllingly signed
of f in acceptance of the "side agreenent" provisions.
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RELI EF SOUGHT
(See Exhibits 36 & 37)
Adj usted increase in cost of contract: $ 3,275,798
Oiginal profit under contract: 2,227,544
Profit under 114,758 case add-on: 477, 250

BY

Conpany incone i nproperly offset
and taken by ACO 375, 436

Equi prent, machinery, special tooling
and | easehol d i nprovenents to facility

| ost through insol vency: 1, 167, 563

Lost profits on prom sed future

VMRE procurenents (MRE7- MREL1): 14, 435, 720
Total entitlenent: $ 21,959, 311

Not e

d

Re-entry to the MRE program and devel opnent as a prine

contractor/pl anned producer

Freedomis prepared to neet with you or any duly designated
representative of your office to discuss this request for
paynent. and re-entry into the MRE program

Henry Thomas, President Kevin Seraaj, Sr

kss:s\wp\claimtr
Encl osur es:

(1)
(2)
(3)
(4)

Appendi x
Tabl e of Authorities

Exhi bits 1-37
Certification of C ained Costs
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APPENDI X

APPL| CABLE STATUTES and REGULATI ONS

1-905.4. (d) Walsh-Healey Public Contracts Act Eligibility
Determ nation. The contracting officer shall accept the
representation by the offeror that the firmis either a

manuf acturer or regular deal er pursuant to the requirenents of
t he Wal sh- Heal ey Public Contracts Act (Section XIl, Part 6)
unl ess- -

(i) a protest has been lodged pursuant to 12-604;

(tit) the offeror in line for contract award has not
previ ously been awarded a contract subject to the Act
by the individual acquisition office; or

(1v) a preaward investigation or survey of such
offeror's operations is otherwi se nade to determ ne
the technical and production capability, plant
facilities and equi pnent, and subcontracting and | abor
resources of such offeror

Where these conditions exist, the PCO shall determ ne the
Wal sh- Heal ey Act eligibility status of the offeror, based on
avai |l abl e evidence, including preaward surveys, experience of
ot her acquisition offices, information available fromthe
cogni zant contract adm nistration office or information provided
directly by the offeror.

1- 2202 Industrial Preparedness Production Planning--
General. The Industrial Preparedness Production Planning is
conducted jointly anong DoD conponents and industry to provide a
means for * * * rapid application of industrial capability to
mlitary production during an energency.

1- 2203 Policy.

(a) The Departnent of Defense will conduct |ndustrial
Prepar edness Production Planning to assure capability for the
sust ai ned production of essential mlitary itens to neet the
needs of the U.S. and Allied Forces during an energency.

* * %

1- 2205 Existing Authority Affecting the Industrial Base
Specific authority under current contracting procedures
to acconplish industrial planning actions includes the follow ng:
(1i) purchases in the interest of national defense or
i ndustrial preparedness (see 3-216)
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Section 3. Procurenment by Negotiation

DAR 3-101 Ceneral.

(a) Pursuant to the authority of 10 U S. C. 2304(a),
procurenent may be effected by negotiation under any one of the
exceptions (1) through (17) set forth in Part 2 of this Section.

(b) \When supplies or services are to be procured by
negoti ation, offers shall be solicited fromthe maxi num nunber of
qual i fied sources consistent wwth the nature and requirenents of
the supplies or services to be procured.

(c) No contract shall be entered into as a result of
negotiati on unl ess a busi ness cl earance or approval as is
prescribed by applicabl e Departnental procedures has been
obt ai ned.

(d) * * * When a proposed procurenent appears to be
necessarily nonconpetitive, the contracting officer is
responsi ble not only for assuring that conpetitive procurenent is
not feasible, but also for acting whenever possible to avoid the
need for subsequent nonconpetitive procurenents. This action
shoul d i ncl ude both exam nation of the reasons for the
procurenent being nonconpetitive and steps to foster conpetitive
conditions for subsequent procurenents[.] * * * [Clontracts in
excess of $10,000 shall not be negotiated on a nonconpetitive
basis wthout prior review at a | evel higher than the contracting
officer to assure conpliance with this subparagraph.

3-216 Purchases in the Interest of National Defense or
| ndustrial Mobilization.

3-216.1 Authority. Pursuant to 10 U S.C. 2304(a)(16),
purchases and contracts nmay be negotiated if--

"he [the Secretary] determines that (A) it is in the

interest of national defense to have a * * * producer
manuf acturer or other supplier, available for furnishing property
or services in case of a national enmergency; or (B) the interest
of industrial nobilization in case of such an energency * * *
woul d be subserved."

3-216.2 Application. The authority of this paragraph
3-216 may be used to * * * provide an industrial nobilization
base whi ch can neet production requirenents for essenti al
mlitary supplies and services. The follow ng are exanples of
situations when use of this authority should be consi dered:

(1) when procurenent by negotiation is necessary to keep
vital facilities or suppliers in business; or to nmake them
available in the event of a national energency;
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(11) when procurenent by negotiation with selected
suppliers is necessary to train themin the furnishing of
critical supplies or services . . .;

(1v) when procurenent by negotiation is necessary to limt
conpetition to * * * planned producers wth whomindustri al
prepar edness agreenents for those itens exist; or to limt award
to offerors who agree to enter into industrial preparedness
agr eement s;

(vii) when procurenent by negotiation is necessary to
di vide current production requirenents anong two or nore
contractors to provide for an adequate industrial nobilization
base.

3-216.3 Limtation. The authority of this paragraph 3-216
shal |l not be used unless and until the Secretary has determ ned,
in accordance with the requirenents of Part 3 of this Section
11, that:

(1) it isin the interest of national defense to have a
particular * * * producer, manufacturer or other supplier
avail abl e for furnishing supplies in case of a nationa
enmergency, and negotiation is necessary to that end;

(1i) the interest of industrial nobilization, in case of a
nati onal energency, would be subserved by negotiation with a
particul ar supplier;

* *

*

DAR 3-402(5) Adequacy of the Contractor's Accounting System

Bef ore reachi ng agreenent on price and contract type,

determ nation should be made that the contractor's accounting
systemw || permt tinely devel opnment of all necessary cost data
in the formrequired by the specific contract type contenpl at ed.

DAR 3-809(b)(3) Responsibilities for Pre-Award Surveys and
Revi ews.

Pre- Award surveys of potential contractor's conpetence to
perform proposed contracts shall be managed and conducted by the
contract admnistration office. Wen information is required on
t he adequacy of the contractor's accounting systemor its
suitability for adm nistration of the proposed type of contract,
such information shall always be obtained by the ACO fromthe
auditor. The contract admnistration office shall be responsible
for advising the PCO on matters concerning the contractor's
financial conpetence or credit needs.

DAR 3-809(b)(4) Reviews of Contractor's Estimating Systens:
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(ri) *** A copy of the survey report, together with a
copy of the official notice of corrective action required, shal
be furnished to each purchasing and contract adm nistration
of fice having substantial business wth that contractor. Any
significant deficiencies in the systemnot corrected by the
contractor shall be referenced in Part V of subsequent Pre-Award
Surveys and will be considered in subsequent proposal reviews and
by the ACO and PCO in negotiating with, and in determ ning the
reasonabl eness of prices proposed by, that contractor. \Were
deficiencies continue to exist and where they have an adverse
effect on prices, the problem should be brought to the attention
of procurenent officials at a | evel necessary to bring about
corrective action.

DAR 3-809(b) (5) Cost Accounting Standards Board Rul es and
Regul ati ons

I n accordance with Section IIl, Part 12-- Cost Accounting
St andards, and Section XV-- Contract Cost Principles and
Procedures, the cogni zant contract auditor shall be responsible
for maki ng recomendations to the ACO as to whet her

(ti1) a contractor's or subcontractor's failure to conply
wi th applicable Cost Accounting Standards or to follow
consistently his disclosed cost accounting practices has
resulted, or may result in, any increased cost paid by the
Governnment; * * *

DAR 7-103.17 WAl sh-Heal ey Public Contracts Act (1958 Jan)

If this contract is for the manufacture or furnishing of
materials, supplies, articles, or equipnment in an anount which
exceeds or may exceed $10,000 and is otherw se subject to the
Wal sh-Heal ey Public Contracts Act, as anended (41 U S.C. 35-45),
there are hereby incorporated by reference all representations
and stipulations required by said Act and regul ations issued
t hereunder by the Secretary of Labor, such representations and
stipul ati ons being subject to all applicable rulings and
interpretations of the Secretary of Labor which are now or may
hereafter be in effect.

DAR 7-104.35(b) Progress Paynent C ause for Small Business
Concerns (1981 Cct)
Progress paynents shall be nade to the Contractor when
requested as work progresses, but not nore frequently than
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mont hly, in amounts approved by the Contracting Oficer under the
followng terns and conditions.

(a) Conputation of Anmpunts.

(1) Unless a snaller anmobunt is requested, each
progress paynent shall be (i) ninety-five percent (95% **
(See footnote at end of clause) of the anpbunt of the
Contractor's total costs incurred under this contract,
except as provided herein with respect to costs of pension
contributions, plus (ii) the anmount of progress paynents to
subcontractors as provided in (j) below, all less the sum
of previous progress paynents.

(2) The Contractor's total costs ((a)(1)(i)) shall be

reasonabl e, allocable to this contract, and consi stent
wi th sound and generally accepted accounting principles and
practices. However, such costs shall not include (i) any
costs incurred by subcontractors or suppliers, or (ii) any
paynments or anounts payable to subcontractors or suppliers,
except for conpleted work (including partial deliveries) to
whi ch the Contractor has acquired title and except for
anounts paid or payabl e under cost-rei nbursenent or tine
and material subcontracts for work to which the Contractor
has acquired title, or (Il1) costs ordinarily capitalized
and subject to depreciation or anortization except for the
properly depreciated or anortized portion of such costs.

(4) The aggregate anount of progress paynents nmade
shal | not exceed ninety-five percent (95%** (See footnote
at end of clause) of the total contract price.

(b) Liquidation. Except as provided in the cl ause
entitled "Term nation for Conveni ence of the Governnent

," all progress paynents shall be |iquidated by deducting
from any paynent under this contract, other than advance or
progress, the amount of unliquidated progress paynents, or
ni nety-five percent (95% * * *

(c) Reduction or Suspension. The Contracting Oficer may
reduce or suspend progress paynents, or liquidate themat a
rate higher than the percentage stated in (b) above, or
bot h, whenever he finds upon substantial evidence that the
Contractor (i) has failed to conply with any materi al

requi renent of this contract, (ii) has so failed to nake
progress or is in such unsatisfactory financial condition,
as to endanger performance of this contract, * * * (v) has
so failed to nake progress that the unliquidated progress
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paynents exceed the fair value of the work acconplished on
t he undel ivered portion of this contract, or (vi) is
realizing less profit than the estimated profit used for
establishing a |liquidation percentage in paragraph (b), if
that |iquidation percentage is |less than the percentage
stated in paragraph (a)(1).

DAR 7-103.11 Default (1969 Aug)
* * %

(e) |If, after notice of termnation of this contract under
the provisions of this clause, it is determned for any reason
that the Contractor was not in default under the provisions of
this clause, or that the default was excusabl e under the
provisions of this clause, the rights and obligations of the
parties shall, if the contract contains a clause providing for
term nation for conveni ence of the Governnent, be the same as if
the notice of term nation had been issued pursuant to such
cl ause. * * *

DAR 8-602.3 Procedure for Default.

(c) If, after conpliance with the foregoing procedures, the
PCO determ nes that termnation for default is proper, he shall
oo [i]f the termnnation is predicated upon . . . failure of
the contractor [other than failure to nake tinely deliveries]
. give the contractor witten notice specifying such failure and
providing a period of 10 days (or such | onger period as the PCO
may aut horize) in which to cure such failure. . . . Upon
expiration of the 10 days (or longer period), the PCO. . . may
issue a notice of termnation for default unless he determ nes
that the failure to perform has been cured.

DAR 8-602.4 Procedure in Lieu of Termnation for Default.

The foll owm ng courses of action, anong others, are
available to the PCO. . . inlieu of termnation for default,
when in the best interests of the Governnent:

(1) permt the contractor, his surety, or his
guarantor, to continue performance of the

contract under a revised delivery schedule (see 10-112(b)

for requirenent of notification of surety);

(i) permt the contractor to continue performance
of the contract by neans of a subcontract, or other
busi ness arrangenent with an acceptable third party;
provided the rights of the Governnent are adequately
preserved; * * *
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DAR 15.205. 20(ii)

Extraordi nary mai ntenance and repair costs are all owabl e,
provi ded such are allocated to the periods to which applicable
for purposes of determ ning contract costs.

DAR Appendi x K-201 Procedure for Requesting Pre-Award Survey.

(a) The contracting officer shall request a pre-award
survey . . . indicating . . . the scope of the survey desired.
* * * |f information is needed on the offeror's eligibility
under the Wal sh-Healey Act, it nust be specifically requested in
bl ock "14" of Section |11

K-203.3 Designation and Responsibilities of Team

Coor di nat or

and Menbers.

(a) When an on-site survey by a teamis necessary,
menbers shoul d i nclude specialists qualified to eval uate al
appropriate phases of the firms capabilities.

K-303.1(d) Specific Factors to be Considered. [T]hose
factors described in K-303.2 through K-303.4 below and all others
needed to provide the report and reconmendations in the detai
and to the extent required by the purchasing office shall be
consi der ed.

K-303.2 Production.

(a) Ceneral. The production portion of the on-site
survey consists of an evaluation of the prospective contractor's
ability to manufacture the product(s) in accordance with the
specifications and delivery schedul e of the proposed contract.

K-303.3 Quality Assurance.

(a) The standing of the quality assurance organization in
the prospective contractor's overall organi zation nust be

evaluated. . . . and be reviewed:
K-303.4 Financial.
(a) GCeneral. The normal procedure for determning a

prospective contractor's financial capability shall be initial
pre-survey planning, followed by verification of financial data
as required. 0O. .

(b) Procedure. Aspects to be considered in determning
t he prospective contractor's financial capability (DD Form
1524-3) include the foll ow ng:

(1) The l|atest bal ance sheet and profit and | oss
statenent shall be reviewed. The follow ng are indicative
of the soundness of the prospective contractor's financial
structure:
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(1) rates and rati os;
(1i) working capital as represented by current assets
over current liabilities;
(ti1) financial trends such as net worth, sales and
profit.
(2) The nethod of financing the contract shall be
eval uated. \Were sources of outside financing, other than the
Governnent, are indicated, their availability should be verified.
(3) Wen financial aid fromthe Governnent is to be
obt ai ned, the necessity should be verified. Review shall be nmade
concerning the applicability of such financing as progress
paynments or guaranteed | oans.
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QV.S., Inc. (1958) ASBCA No. 3722, 58-2 BCA 12007.p20

Qual ity Environnment Systens, Inc., ASBCA No. 22187, 87-3
BCA 120, 060, at 101, 569. p34
R HJ. Corp., ASBCA No. 9922, 66-1 BCA {5361. p21
Rockwel | Int'l Corp., ASBCA No. 20304, 76-2 BCA 112, 131.p24
Security Signals, Inc., ASBCA 4634, 58-2 BCA 12045. p30
Space Dynam cs Corp., 71-1 BCA 18853 (1971). p29

Systens Technol ogy Associates, Inc. v. United States,
699 F.2d 1383 (1983)p4

U. S. Services Corp, ASBCA Nos 8291, 8433, 1962 BCA 3703. p21

United States Fidelity & Guaranty Co. v. United States, 230
Ct.d. 355, 676 F.2d 622, 630 (1982).p37

Val l ey Contractors, ASBCA No. 9397, 1964 BCA 407.p21

Virginia Electronics Conpany, ASBCA No. 18778, 77-1 BCA 112, 393.
p25

Vista Scientific Corp., ASBCA Nos. 25947, 26722, 28460, 87-1
BCA 19, 603p19

West Coast Lunber, ASBCA No. 1131, 6 CCF 61,477 (1953)p20, 25
VWi t beck, Receiver v United States, 77 Ct.d . 309, cert. den.
290 U. S. 671 (1933).p20
TEXTS
6 Corbin on Contracts, 81293.
p4
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Rest at ement of 2d Contracts, 83 .

p7

Rest atenent 2d of Contracts, 8235, comment b.

. p24

Uni f orm Comrerci al Code §2-301.
. p21

4 WIlliston on Contracts 8601 (3rd ed. 1961).

. pla
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EXH BI T 36

Note a

Total contract costs
(less) contract costs projected

Total increase in cost of contract perfornance
(less) sumreleased by Moddification P-25

Adj usted increase in cost of contract performance

Note b
114,758 cases priced at $27.725 total

Profit rate of 15% equals profit of

Note c
Leasehol d i nprovenents
Furniture and fixtures
Machi nery and equi pnent
(l ess) accumnul at ed depreci ation & anort

Net

(I ess) equiprment credit 98, 300
55, 000

Total val ue of equi pnent | ost through insolvency

Not e d

Award of MRE7 to Cinpac at $19, 247, 625;
application of Freedom s profit rate of
15% = 2, 887, 144; contract |evel and profit
hel d constant over MRE8, MRE9, MRE1O and
MRE11l to arrive at projected |lost profit
of 2,887,144 x 5 contracts

Page # 54

TRIAL Case

$ 21,727,850

14, 970, 284

$ 6,757, 566
3,481, 768

$ 3,275,798

$ 3,181, 666

$ 477,250

$ 838,510
50, 349
689, 656
$ 1,578,515
257, 652

$ 1,320,863

153, 300

$ 1,167,563

$ 14,435,720
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CERTI FI CATI ON

Pursuant to the Contracts D sputes Act of 1978 (Public Law
95-563, 41 U.S.C. 601-613) and the Defense Acquisition Regulation
1-314 (L), the undersigned certifies that this request for
equi tabl e adjustnent submtted by Freedom NY, Inc., is submtted
in good faith; that the supporting data are accurate and conpl ete
in all material respects, to the best of ny know edge and beli ef;
and that the anount
requested accurately reflects the contract adjustnent for which
the contractor believes it is entitled.

Henry Thonas
Pr esi dent

May 1, 1991

Kevi n Ser aaj
Seni or Vice President
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CERTI FI CATE OF OVERHEAD COSTS

This is to certify that:

1. | have reviewed the request for equitable adjustnment
submtted herewith

2. Al'l costs included in this request are allowable in
accordance with the requirenents of contracts to which they apply
and with the cost principles of the Departnent of Defense
applicable to those contracts;

3. Thi s request does not include any costs which are
unal | owabl e under applicable cost principles of the Departnent of
Def ense, such as (without Iimtation); advertising and public
relations costs (FAR 31.205-1), contributions and donations (FAR
31.205-8), entertai nnent costs (FAR 31.205-14), fines and
penal ti es (FAR 31.205-15), |obbying costs (FAR 31.205- 22),
defense of fraud proceedi ngs (FAR 31.205-47), and goodw || (FAR
31.205-49); and

4. All costs included in this request benefit the Departnent
of Defense and are denonstrably related to or necessary for the
performance of the Departnent of Defense contract(s) covered by
t he request.

| declare under penalty of perjury that the foregoing is true and
correct in all material respects.

Henry Thonas
Pr esi dent

May 1, 1991

Kevi n Ser aaj
Seni or Vice President
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